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PREFACE 


When, in his first year as a law teacher, the author was assigned 
the course in Municipal Corporations, it was not from choice. It 
did not take long, however, for him to develop a live and durable 
interest in the field. From the standpoint of legal education, he 
has long since observed that local government law has a number 
of significant characteristics. To cite a few: (1) It is “grass 
roots” law; it is close to the people and the lawyers who serve 
them. (2) It is big and pervasive, yet large areas of the field 
are ignored or receive, at best, nothing more than tangential treat- 
ment in other law school courses. (3) It is to a peculiar degree 
among public law areas, lawyer’s law; local government, in mat- 
ters of organization, substance and procedure, is uniquely subject 
to judicial scrutiny and effective means of correction. (4) The 
expansion of local governmental activity and the growing com- 
plexity of urban and suburban life generate legal questions chal- 
lenging to the best minds. 

This book has been prepared on the assumption that the con- 
ventional course in municipal corporations has been too narrow- 
ly projected at the expense of ad hoc and non-urban general 
function units, that it has dealt with municipal organization, 
powers, procedures and responsibilities more or less in the ab- 
stract and without stress upon functions and objectives, that cer- 
tain substantive areas, such as finance, personnel, intergovern- 
mental relations and local lawmaking, have not received adequate 
attention. If those assumptions are valid, it is high time that we 
attempt a fresh approach. This book is put forth, with some 
diffidence, as such an attempt. 

The title “Local Government Law” has been used because it is 
considered descriptive of the subject, not as a mere exercise in 
relabeling old wine. While the meaning to be ascribed to the term 
“municipal corporations” as used in various provisions of posi- 
tive law is far from constant, the more common usage is to apply 
the term simply to incorporated urban communities. The con- 
cern in this study is wdth the legal problems encountered in the 
conduct of government at the local level without any predeter- 
mined stress upon any particular type of local unit. “Public Cor- 
porations” is not apt because we have public corporations at the 
national and state levels and because we have local units of im- 
portance, such .as counties in Florida, which are not endowed 
with corporate capacity. 
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The author’s approach has been, at the outset, to provide rather 
thorough orientation in the field, first, in terms of the historical 
context and the broad aspects of structure and objectives of local 
government and, second, in terms of intergovernmental relations 
as well as technical organizational and procedural matters, and, 
thereafter, to attack community planning and development and 
other advanced special topics. There has been a conscious ef- 
fort to make use of the splendid opportunities which the materials 
of local government law provide the teacher in relating law both 
to policy and to practical administration. There has not, how- 
ever, been any attempt at complete coverage; the field is too im- 
mense and the author is more interested in the development of in- 
sights into local governmental institutions and processes and of 
skills in attacking the legal problems of local government than 
merely in imparting a mass of information. 

One substantial exclusion should be noted. No special consid- 
eration of local administrative law has been undertaken. It is 
thought that administrative law problems at the local level are 
not «o peculiar as to mark them out for extended special treat- 
ment apart from a general course in administrative law. 

Local government law is likely material for the problem method 
in teaching. It is hoped that this book will be found not un- 
adapted to that technique. The author has, however, deliberately 
refrained from developing the materials around factual problems 
spelled out in the book. Such problems would not be fresh after 
one round of teaching in a given school. The individual instruc- 
tor, moreover, can fashion problems suited to the legal and gov- 
ernmental environment in which he is working. 

A material modification of the case system has been attempted. 
The author’s own text makes up roughly one-third of the vol- 
ume. There is simply no point to adhering strictly to the case 
system in an advanced course of this character. Cas^ have 
been used freely (1) to bring out the judicial approach to a prob- 
lem, (2) where they have been particularly provocative on their 
facts, and (3) where the opinions have imusual interest as legal 
essays. Usually the facts constitute the most significant element 
of a case. This has been kept in mind and a studied effort has 
been made to avoid “mangling” a case in the editing process. 
In including his own text the author has thought: (1) that 
more often than not the student should be oriented in a topic 
rather than thrown, uninitiated, into the refinements of it and 
that the best way to do this is by compact text-wTiting, (2) that 
text may effectively be used for grounding students in the more 
crystallized part of a subject and in those matters generally 

vni 
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which lay no heavy tax upon the understanding, and (3) that 
the author of such a book should be free to offer, with all possible 
objectivity, such critical commentary as his work in the field 
may have generated. Perhaps this approach will give the volume 
some utility beyond its primary pedagogical function. 

A considerable amount of illustrative material has been in- 
cluded. Gonspicuous in this category is a municipal bond tran- 
script, which provides a concrete frame of reference for analysis 
and explanation. 

Resort to footnotes has been minimized for very practical rea- 
sons. If a point is worth developing, even in a limited fashion, it 
should be physically pi-esented in a way which will command 
.student attention. In teaching materials, moreover, there is not 
the occasion for documentation which exists with respect to 
treatises. 

The allocation of class hours to courses is, of course, a relative 
matter. It is the opinion of the author that if justice is to be 
done local government law, at least forty-five hours should be 
devoted to the subject. This volume is best suited to a sixty- 
hour pattern. It is, however, subject to adaptation. Some choice 
can be exercised as to topics and cases within given divisions of 
material. It will be noted, too, that text and illusti-ative matter 
exaggerate the length of the book. 

Most of the cases reproduced here are of very recent date. 
Their choice has been rested on the dynamics of the subject 
matter. This is not to ignore the past; in recent cases the ex- 
perience of earlier years is brought to bear upon the living prob- 
lems of our time. 

While this volume is the fruition of years of effort the author 
nourishes few illusions about its “definitiveness.” He has strong 
convictions about the philosophy upon which the undertaking is 
grounded. It remains for others to say, granting the soundness 
of the genex’al plan, whether the execution has been effective. 
Much will have been accomplished if the book has a share in 
widening student perspective and in quickening interest in the 
important subject with which it deals. 

Jefferson B. Fordham 

00'i.iiMB'tTS, Ohio 
Mfircli;' ■■ 
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LOCAL GOVERNMENT LAW 


Chapter 1 

TYPES AND OBJECTIVES OF LOCAL GOVERN- 
MENTAL UNITS 

SECTION 1. HISTORICAL NOTES 

The student of local government law should have some appre- 
ciation of the historical context of American local government. 
The historical materials in the field are of more than common 
importance. Our local governmental institutions are the product 
of a complex evolutionary process. One must study that process 
if he is to understand the institutions. This troubled atomic age 
may seem immeasurably distant from the simple, relatively static 
era of the Middle Ages. People are thinking today of such prob- 
lems as urban replanning designed to reduce vulnerability to at- 
tack with atomic bombs. The nexus, however, is there. We are 
simply put to it to retain our sense of proportion. While it would 
entail broad reading to acquire a thorough grasp of the subject, 
perhaps enough can be said in the necessarily brief notes which 
follow to afford some historical perspective. 


A. English Local Government 

At the time of the Norman Conquest England was divided into 
shires or counties. Within a county the basic unit of local ad- 
ministration was the township, which might be the smallest sub- 
division of the free community or a dependent colony on the 
estate of a great proprietor. “The union of a number of town- 
ships for the purpose of judicial administration, peace and de- 
fense, formed what is known as the ‘hundred or wapentake’ 
. . .” 1 Stubbs, Constitutiongil History of England 103 (6th 

ed. 1897) . Taswell-Langmead, English Constitutional History 13 
(6th ed. Ashworth 1905) . In some districts the shires were di- 
vided into wards. Urban life was scarcely in its infancy. The 
Anglo-Saxon “burh”, the forerunner of the English borough, was 
but a more developed township; it might have a stronger mili- 
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tary situation. The larger towns might contain several town- 
ships and thus resemble the hundreds in organizations. For gen- 
erations after the Conquest, the boroughs, like the rural villages 
Were, as Maitland observed, “cast in an agrarian mold.” Soci- 
ety was organized upon a communal pattern entirely innocent of 
any notions of corporate personality. The situation has been de- 
scribed with a characteristic Maitland touch, as follows: . . 

I imagine that in the old days the community was too automatic 
to be autonomous, too homogeneous to be highly organized, 
too deeply immersed in commonness to be cleai’ly corporate, too 
plural to be legal unit, too few to be one.” Maitland, Towmship 
and Borough 36 (1898). There was at most, an incipient ma- 
norial system at the end of the Anglo-Saxon period. The power 
of king or lord was associated with the person and personal 
relationships. Governmental or political power (dominium) 
and ownership (proprietas) were not delineated. Governmental 
powers and offices were dealt in as property. This tended toward 
the creation of ill-defined private jurisdictions. Thus it was 
that the Normans found the local jurisdictions in England in a 
state of hopeless confusion. 1 Holdsworth, History of English 
Law 24 (4th ed. 1927). 

The Normans contributed a much clearer conception of tenure 
and incidents of tenure. They viewed the tenant as one hold- 
ing derivatively, one who got his land from his lord on terms of 
feudal service. This strengthened the position of the lord at 
the expense of the old communal units. Tenure gave him pri- 
vate jurisdiction over his tenants, the right to hold a court for 
them. In these ideas lay the hierarchal germ of great feudal 
provinces. But such a development was forestalled by the Nor- 
man and Angevin kings, who scattered the holdings of the Nor- 
man barons and maintained the vitality of the communal juris- 
dictions. 

The development of a national common law we owe to the 
rise of a system of royal courts, superimposed upon the old com- 
munal jurisdictions. The expanding jurisdiction of those courts 
and superior quality of their justice tended to obviate need for the 
private jurisdiction of feudal courts, of which the manorial courts 
became the most common variety, and to narrow the judicial 
work of the communal courts. 

It should be borne in mind that in those early days the func- 
tions of government were largely undifferentiated. Actually, 
although organized along lines, which in later times have been 
regarded as judicial, such agencies as the county and hundred 
courts were governing bodies as well as tribunals. Even the 
manorial courts performed administrative as well as judicial 
functions. They could make “byelaws” for the government of 
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their communities and the regulation of the common field sys- 
tem of agriculture. 1 Holdsworth 185. 

The royal hand of the king reached into local government 
soon after the Conquest. The sheriff became the crown repre- 
sentative in a county. The increase in his power paraUeled that 
of the king, until he became the virtual ruler of his county, 
superior in rank even to the nobility. His manifold responsi- 
bilities embraced tax administration, conduct of jails, execution 
of process of the king’s courts, service as presiding officer of 
the county and hundred courts and the exertion of both military 
and police authority in defense against enemies of the crown and 
keeping the peace. 

The hundred courts, like the county courts, were governing 
bodies as well as tribunals, but unlike the latter, they were of 
minor importance. It is significant, however, that there grew 
out of the hundred court a separate court known as the sheriff’s 
tourn, or turn, (referrable to the sheriff’s turn around his county 
to check upon the conduct of affairs) which employed a machin- 
ery of presentment by jury from which stemmed the procedure 
of presentment and indictment later used by the justices of the 
peace in punishing offenders and governing the county. Men- 
tion should be made at this point of another office, which, like 
that of sheriff, has had a long history and survives today both 
in English and American local government. The office of cor- 
oner probably dates from the twelfth century. Throughout the 
two centuries which followed there were usually four coroners 
for each county. They were elected in the county court. This 
system of selection was unique; no other local officials were 
elected. The office was created to protect the financial interests 
of the crown in such matters as fines accruing to the crown 
out of the administration of the criminal law. (Note that the 
very title stems from “crown”.) The coroner might summon a 
jury and conduct an inquest, as to various matters, whether 
unexplained death, treasure trove, or what not, with a view to 
protecting the rights of the crown. In time, many of his duties 
became obsolete. The important function of conducting an in- 
quest in case of unexplained death survives, not, of course, to 
safeguard the pecuniary interests of the government, but in aid 
of the administration of justice. 

The decline of the power of the sheriff was a process which 
spanned several centuries. His ultimate eclipse as ruler of the 
county came about in the sixteenth century when his military 
authority passed to a new royal officer for the county, the lord- 
lieutenant, and his wide powers of local administration were 
transferred to a new governing body of the county, the justices 
of the peace for the county assembled in quarter session. By 
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statute of 1553 the sheriff was made ineligible to be a member 
of that body. The crown had long since come to view the power 
of the sheriff with suspicion and legislation had been enacted 
which provided for the service in each county, under commis- 
sions from the crown, of conservators or keepers of the peace 
empowered to hear and punish offenders. In 1363 they were 
commanded by statute to hold their sessions four times a year. 
The title “justice of the peace” dates from that period. There- 
after a long outpouring of statutes heaped police, judicial and 
administrative duties upon the justices, some to be performed 
by one or more justices and others by the body of justices of a 
county assembled in quarter session. 

Stubbs has remarked that the old county court had aH the 
elements of a local parliament. In full session it was a general 
assembly of the freeholders representing nobility, clergy and 
commons. Stubbs, Constitutional History of England 215 (6th 
ed. 1897) . It continued to be an important body until the rise 
of Parliament tended to transfer to the central body the govern- 
ing powers of the county court and the rise of the court of quar- 
ter sessions took away much of the local governing authority 
of the county court and tended to confine it to judicial business. 
(It did not administer royal justice and thus was not a court of 
record) . 

Constables early occupied positions of importance in English 
local government. High constables were the executive agents 
of the hundreds and petty constables of the townships. As those 
institutions decayed the constables came to be executive agents 
of the justices of the peace and served as representatives, even 
as the heads, of the civil parishes, which in time largely replaced 
the older communities of manor, township and hundred. 

We have seen that the justices of the peace came to have 
manifold duties, which they endeavored to perform under judi- 
cial forms of procedure. It is obvious that such machinery was 
iU-adapted for the conduct of public administration of any com- 
plexity. The business of government had expanded. The power 
to punish failures in administration was not enough. There 
was need of continuous, positive agencies of administration to 
levy taxes, look after the poor, maintain highways and perform 
other functions. The secular or civil parish was the unit de- 
veloped to supply this need. Legislation under the Tudors made 
the parish the primary local unit of government. 

.Originally the parish was probably a wholly ecclesiastical 
unit. The secular parish was a post-Reformation development 
arising from the new relation of Church and State effected by 
statutes of Henry VUE and Elizabeth. The conversion of the 
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parish to secular business, begun by a poor law of 1536, was com- 
pleted by Elizabethan poor laws. The machinery for parish 
administration erected by these laws covered the business ol 
levying and collecting rates for poor law purposes. Soon the 
parish was being used in the administration of taxes imposed for 
other purposes. The urban parishes exercised the same powers 
in the boroughs as were exercised by the rural parishes in the 
country. Odgers, Local Government 39 et seq. (2d ed. by Odgers 
and Naldrett 1907) . 

Thus far, we have been considering the evolution of English 
local government in general without particular reference to 
urban life. It is time to give heed to the rise of urban govern- 
ment. 

The early borough community closely resembled the vOlage 
community. Like the village, boroughs were organized on a 
self-sufficient agrarian basis; they even had fields. They also 
had in them, however, differentiating elements of urban life, 
that is, their markets and their positions as military and politi- 
cal centers of the counties. So long as the agrarian pattern 
persisted hazy communal ideas underwent little refinement. The 
transition of a borough from a community dependent upon the 
land to a populous center dependent upon trade and manufac- 
turing would, on the other hand, stimulate the development of 
legal ideas. Thus, there was an almost parallel transition from 
community to corporation. 

Long before the corporate concept emerged in the fourteenth 
century the boroughs had acquired special privileges, usuedly 
for a consideration, which assured them a measure of independ- 
ence in administering their own affairs. In short, they obtained 
from their lords charters granting various franchises and liber- 
ties. The result was the creation of a franchise jurisdiction, 
which unlike the feudal manorial jurisdiction, was to have lasting 
importance. Most of the important boroughs did not pass 
through the manorial phase; the king was their lord. 

Maitland, with an eye all the while to a community’s rela- 
tion to land, formed the opinion that “a true corporate owner- 
ship of land” first sharply severed itself “from the old nebulous 
community” when it came to be recognized that common land 
of a borough could be leased and thirs removed from use in com- 
mon and the rental used for the good of the borough, Maitland, 
Township and Borough 84 (1898). At all events, corporaten^ 
gradually emerged; it was not consciously applied as by borrow- 
ing from Roman law. 

It has been thought that the charter granted by Henry VI to 
IQngston-on-Hull in 1439 was the first definite municipal char- 
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ter of incorporation. Maitland and other scholars, however, 
were convinced that the ancient boroughs of England were cor- 
porate somewhat earlier. Once the corporate idea had emerged 
formal language of incorporation was no sine qua non. The cor- 
porate franchise lay in grant and the existence of the grant 
could be confirmed by prescription. 

Of great significance is the fact that the old borough charters 
were more grants of franchises and liberties than local consti- 
tutions. This left play for the actual fashioning within a bor- 
ough of a constitution of its own. The result was the enjoyment 
of a large measure of local autonomy and great variety in the 
structure of borough government. Even so a fairly typical mu- 
nicipal governing body, the council, was developed. It consisted 
of a mayor, who presided, aldermen and assistants or common 
councilmen. They all sat together as one body. The mayor 
and aldermen were also justices. In many boroughs members 
of the council held office for life and the survivors filled vacan- 
cies. In London and other populous boroughs, however, they 
were elected by the freemen, the aldermen in some instances 
for life and the councilmen for short terms. The status of free- 
men was intimately tied to the merchant and craft guilds, which 
tended to dominate borough government. While the status of 
freemen could be acquired by birth, gift or purchase, it was 
generally obtained by guild apprenticeship. The freeman was 
simply a person with the right to trade. 3 Stubbs, Constitutional 
History of England 596 (5th ed. 1903). 

Holdsworth has said that the preservation both in the bor- 
oughs and the country at large, of the idea of local autonomy, 
subject only to the control of the law, was “a unique phenome- 
non in Western Europe, of the utmost significance for the future 
of our constitution and our law.” 4 Holdsworth 136-7, 

Other important mediaeval survivals in local government 
were the medieval machinery of presentment, unpaid public serv- 
ice by members of the community, the exercise without differ- 
entiation of wide powers of government, and judicial control as 
the means of maintaining the supremacy of the law. 

The influence of these institutions and ideas in American local 
government is apparent. We have kept alive the spirit of local 
self-government. It has survived despite too-prevalent corrup- 
tion, inefliciency and popular apathy. Much more conspicuous 
is the role of the courts in reviewing the conduct of local govern- 
ment. To active and all-but-pervasive judicial control we ow'e 
the bulk of that immense volume of lawyers’ law, which may 
appropriately be termed local government law. The importance 
of the role played by the courts could hardly be overstressed. 
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It is vital in the determination of the relations of local units of 
government one to another, to the state and federal govemments 
and to the individual. 

It is not to be supposed that local autonomy was never in 
jeopardy. Under the Tudors the central government exerted 
rather strict control over local government. It was the repre- 
sentatives from the boroughs, moreover, who provided the 
strongest opposition in Parliament to the crown. The growing 
power of Parliament inspired such royal counter-measures as 
the planting of subordinates in the cities with the object of gain- 
ing control of city government. The king, moreover, invoked 
the principle, enunciated by the common law judges, that no cor- 
poration was valid without royal sanction. This leverage en- 
abled him to impose conditions favorable to his control in cases 
in which royal grants or confirmations were necessary. In 1683 
Charles II had the charter of London forfeited on frivolous 
grounds in a quo warranto proceeding. 

After the Great Rebellion of 1688 Parliament continued to 
heap responsibilities upon local agencies of government, but 
centralized control of local governmental administration waned. 
While this was in keeping, no doubt, with the spirit of local 
autonomy, it was unfortunately the fact that the quality of 
local administration deteriorated. In the eighteenth century the 
growth of urban communities and the growing complexity of 
the economic life of the country, heightened by the industrial 
revolution, both increased and complicated the responsibilities 
of government. In those circumstances the inadequacies of local 
administration became particularly conspicuous. One change 
wrought by general legislation under pressure of these condi- 
tions was the separation of the judicial and administrative func- 
tions of the justices of the peace; the old judicial machinery had, 
for administrative purposes, become obsolete. To overcome the 
deficiencies there was extensive resort to local legislation grant- 
ing special powers with respect to particular problems and to 
ad hoc agencies. Both of those devices are much in evidence 
in the present American scene, especially the ad hoc or special 
function agency. (It is not to be supposed that the ad hoc device 
was a new' invention. Many of the regular organs of government 
had an ad hoc origin in the mediaeval period. That process has 
repeated itself in England. There are those who think that the 
time is ripe for the functions of such agencies to be absorbed 
by the regular organs at the county level in this coxmtry.) The 
principal functions served by the eighteenth century ad hoc 
agencies were drainage Of low-lying coastal areas, poor relief, 
highway maintenance and construction and maintenance of 
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urban improvements such as paving, lighting and sewers. Sid- 
ney and Beatrice Webb, Statutory Authorities passim (1922) . 

Out of the activities of the ad hoc agencies grew important 
regular functions of the modern municipality. From those agen- 
cies, moreover, the municipalities got the idea of maintaining 
a paid administrative staff instead of relying simply upon the 
unpaid services of members of the community. 

In summing up the strong and weak points of local govern- 
ment in eighteenth century England, Holdsworth listed four 
elements of strength, (a) The system safeguarded, by ample 
means of judicial recourse, the rights and liberties enjoyed both 
by individuals and the units of local government, (b) The sys- 
tem stressed the duties of citizens rather than their rights, (c) 
The autonomy of local bodies and officers left no doubt as to 
their responsibility for success or failure, (d) Local govern- 
ment was cheap. The weak points he noted were: (a) Local 
autonomy was excessive; there was too little central control 
even as to matters of more than local concern; (b) the old 
machinery was quite inadequate for the growing urban and sub- 
urban communities and the liberal resort to ad hoc agencies 
was but a piecemeal and complicating attack upon the problem; 
and (c) economy went too far; public services were too meagre- 
ly financed to be adequately rendered. 10 Holdsworth 332 
et seq. 

It is not suggested that English local government was very 
democratic. The structure of society was a cla^ structure; 
one. enjoyed the rights and liberties of his class. In the country 
important ofiices, such as justice of the peace, were almost 
always held by the landed gentry; in the boroughs the more 
substantial trade and commercial figures dominated the scene. 
In many boroughs members of the council held office for life 
and vacancies were fiUed by cooption, the device of selection by 
the surviving members. Notorious “rotten boroughs” continued 
to enjoy representation in Parliament. 

The development of local institutions in England had been 
spontaneous and quite unsystematic. It might almost be de- 
scribed as a haphazard process of evolution. This is in keeping 
with the English character. Lack of logic and symmetry was 
not disturbing so long as the institutions worked fairly well. 
Odgers, Local Government 19 (2d ed. by Odgers and Naldrett 
1907). The time came, however, as we have seen, when they 
ceased to function acceptably. 

At the end of the eighteenth century reform was overdue. 
It did not come rnitil the 1830’s. The Reform Act of 1832 dis- 
franchised many rotten boroughs and ended other political 
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abuses associated with the boroughs. A Royal Commission, 
appointed in 1833, made a searching study of municipal organi- 
zation and administration which led to the enactment, in 1835, 
of the Municipal Corporations Act (5 & 6 Will. IV, c. 76). That 
statute ushered in a new day in municipal government. It put 
an end, in practical effect, moreover, to the concept that cor- 
porate franchises emanate from the crown. Thenceforth mu- 
nicipal government was to be regulated wholly by statute. In 
the country, however, major reform was to come much later. 
It was achieved by the enactment of the Local Government Act 
of 1888 (51 & 52 Viet., c. 41) , which gave each county a repre- 
sentative governing body called the county council and carried 
over into county government many features of municipal organ- 
ization. 

Great stress has been laid upon corporate objectives of the 
seventeenth and eighteenth century municipality, as distin- 
guished from governmental purposes. Thomas H. Reed, Mu- 
nicipal Government in the United States 60 (Rev. ed. 1934) . It 
is true that for a long time no distinction between public and 
private corporations was made. That was so in colonial Amer- 
ica. It must be remembered, however, that differentiation of 
governmental functions and purposes came about slowly. Thus, 
the distinction between judicial and administrative functions was 
slow in emerging. The boroughs did freely promote facilities 
such as markets and wharves, calculated to stimulate trade and 
commerce, but it is hardly safe to say that those objects were 
not governmental. 

Probably the most comprehensive series of works on English 
local government is that of the celebrated Sidney and Beatrice 
Webb (Lord and Lady Passfield). The titles of their studies 
are as follows; 

The Parish and the County (1906) . 

The Manor and the Borough (1908) . 

Statutory Authorities (1922) . 

English Poor Law Policy (1910) . 

The Story of the King’s Highway (1913). 

English Prisons under Local Government (1922). 

The History of Liquor Licensing in England (1903). 


B. American Local, Government 

It was but natural that the colonists should bring with them 
to America English ideas of local government. Even that in- 
digenous institution, New England town meeting government, 
bore certain resemblances to manorial government,and some to 
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open vestry parish government in England, as distinguished 
from the more common closed vestry institution which perpetu- 
ated control in a select group. • 

County organization was introduced early in the colonial pe- 
riod. In New England, Massachusetts took the lead. In that 
colony Counties were established in the 1640’s. The provincial 
charter of 1691 provided for county organization modeled on the 
English pattern. Counties were created in Rhode Island, as in 
the other colonies, but were not organized as units of local gov- 
ernment. Connecticut developed an important new institution, 
that of public prosecutor. Provision was made for an attorney 
in each county to prosecute offenders. 

New York contributed a notable democratic innovation in 
1691. Elective county boards of town supervisors were created 
to levy and administer taxes for county purposes. The boards 
were made up of elected freeholders, one from each town or 
township. This type of body survives to the present time in sev- 
eral states. It serves, today, of course, as the county governing 
body with greatly enlarged powers. 

In Pennsylvania was born county commissioner government, 
which in time, placed county administration in a small board of 
commissioners elected at large. Town or township government 
was not strong in Pennsylvania as in New York. 

Virginia followed the mother country very closely but the 
plantation system was not conducive to the development of lesser ■ 
units and the county became the basic unit in local government. 
Maryland, originally a charter colony, early borrowed the hun- 
dred and manor institutions, but in the later colonial period the 
county and parish framework prevailed. 

Settlement came later in the Carolinas, much later in Georgia. 
Thus, their colonial experience in local government was limited. 
As in other colonies, however, English influences were early in 
evidence in the Carolinas. 

During the colonial period urban growth was too meagre to 
stimulate much development of municipal government. Chart- 
ers of incorporation were granted in a score or more of instances, 
but roughly one-third of them were of short duration. The gov- 
ernor was the source of all but one of the charters. He acted, 
apparently, as a representative of the crown. In 1722 the South 
Carolina legislature created Charles City by a charter, which, 
on protest of the inhabitants, was annulled by the lords in council 
a year later. 

Most of the colonial assemblies did not let the theory that in- 
corporation was a crown prerogative deter them from passing 
laws regulatiijg the affairs of municipalities once established. 
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Such legislation dealt with governmental structure, local police, 
public improvements and finance. Since none of the early char- 
ters granted extensive taxing powers for local purposes, resort 
to supplementation by statute was common. In those days the 
principal sources of municipal revenue were not direct taxes but 
fines, license fees and revenues from markets and other facilities. 
Today, of course, the general property tax is the mainstay. 

English borough government was the model for colonial muni- 
cipal organization. In a few instances, conspicuously that of 
Philadelphia, a close corporation was established. 

Valuable compact treatment of the colonial period will be found 
in Fairlie and Kneier, County Government and Administration 
c. 2 (1930); Fairlie, Essays on Municipal Administration c. 4 
(1908) ; Reed, Municipeil Government in the United States c. 5 
(Rev.ed.l934) ; and McBain, “The Legal Status of the American 
Colonial aty” 40 Pol.Sc.Quar. 177 (1925). 

Probably the most significant feature of the first state consti- 
tutions was the dominant role assigned to the legislatures at the 
expense of the chief executives. The effect upon local govern- 
ment was of great importance. Thenceforth, legislative control 
over the structure and powers of local government was complete, 
except as expressly limited by the state constitution. Such limi- 
tations were to be the contributions of a later day. This meant, 
of course, complete legislative control over the granting and 
amending of municipal charters. 

There were no radical changes or innovations immediately fol- 
lowing the Revolution. A tendency toward the exercise of larger 
local influence in the selection of county officers was discernible 
but direct election did not become widely established until the 
third and fourth decades of the nineteenth century. 

Settlers moving westward transplanted the local institutions 
of the older states into the newly occupied areas. So it was in 
the Northwest Territory. The New York form of county govern- 
ing body, built upon town or township representation, was adopt- 
ed in some areas and the Pennsylvania commissioner form spread 
to the middle west and to some of the southern states. The lesser 
township unit for local administration was widely adopted in the 
northern and central states but the county remained the primary 
unit in the south. Constitutional revision after 1840 greatly ex- 
tended the principle of popular election of local officers. Decen- 
tralization went to great lengths both in the sense of shifting con- 
trol from the state to the local communities and that of splitting 
up administrative responsibility at the local level. Property qual- 
ifications for voting were giving way. By 1860 universal man- 
hood sufferage (for whites) was the rule in state ^d local elec- 
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tions. The county pattern covered the country. As for lesser 
units the towns flourished in New England and township govern- 
ment prevailed in the central and midwestem states, while in 
the south, there were merely districts or precincts for election 
and judicieil purposes. In the western states most of which came 
onto the national scene after the Civil War, great emphasis was 
laid upon the county unit and the township was little favored. 

The story of American municipal government in the nineteenth 
centuiy forms a gloomy chapter in our national history. The 
period witnessed enormous growth both in number and size of 
urban communities. There was, however, no progress in the de- 
velopment of municipal government to match this growth. Muni- 
cipal organization was strongly affected by popular antipathy to 
concentration of authority. There was a tendency to imitate the 
organization of state government, particularly in applying the 
idea of checks and balances. This was evident as early as 1789, 
in the case of Philadelphia. The city’s charter of that year creat- 
ed a bicameral governing body and the mayor became an inde- 
pendent executive without membership in either branch of the 
council. The Baltimore charter of 1796 also embraced the bi- 
cameral system and introduced the executive veto into municipal 
government. Bicameralism was tried later by other large cities. 
For the most part the position of the mayor was a weak one. 
The tendency, as in state and county government, was to de- 
centralize administrative responsibility. Jacksonian democracy 
and the long ballot accentuated the trend. The process of diffu- 
sion of fimction and responsibility carried so far as to place such 
departments as police and fire under independent board or com- 
mission administration. The complicated system thus construct- 
ed bred irresponsibility, political interference, inefficienty and cor- 
ruption. 

The old English theory of unpaid amateur performance of local 
governmental business continued to exert strong influence in 
American city government during most of the nineteenth cen- 
tury. The large cities, in time, were literally forced by the neces- 
sities of the situation to resort to paid professional service. It 
was a new illustration of the point that personnel, more than 
structure, is the key to good administration. The lesson has not 
been adequately learned in local government, especially coimty 
and township government, even to this day. 

During the first half of the nineteenth century municipalities 
came to be the objects of very active legislative “tinkering”. 
We have already noticed the legal basis for this sort of action. 
Charters were granted and amended by special act. In addition, 
a growing amount of local legislation as to municipal affairs, 
which was not in charter form, was enacted. It, in time, attained 
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immense volume. Yet, only the crudest procedures were de- 
veloped in dealing with local legislation. If the representatives 
from the district affected were for a local measure that was (and 
in some states still is) usually enough. It was the log-rolling type 
of reciprocity — “You vote for my bill and I will vote for yours.” 
Thus, there was no effective legislative sifting and consideration 
even of the well-intended measures. Political influence, bribery 
and corruption became common. Many municipalities were 
becoming centers of wealth and population. The granting of 
franchises to use their streets for utility enterprises, the opening 
and closing of streets and other matters of economic importance 
afforded tempting opportimities for corrupt promoters and poli- 
ticians. The municipality need not be consulted; a special law 
granting a street franchise would achieve the result. Another 
type of abuse was the “ripper biU”. Legislative supremacy per- 
mitted the legislature to rip out of office “the crowd in city 
hall”, whether they were of opposite politics from the party in 
power in the state government or for whatever reason. 

Efforts to end the evils of legislative tinkering began about 
mid-century. Resort was had principally to constitutional pro- 
hibitions upon special legislation. This device enjoyed only limited 
success. In some constitutions the prohibitions did not go far 
enough. In a number of states the purpose was circumvented by 
classification of municipalities, usually by population. Municipal 
home rule, a much more drastic means of coping with legislative 
tinkering and assuring local autonomy was born in Missouri in 
1875. Of bans upon special legislation and of home rule more 
will be said later. 

After the Civil War many factors contributed to the develop- 
ment of the political machine and “bossism” in the large cities. 
They included an enlarged electorate consisting in substantial 
part of unassimilated European immigrants, the long ballot, dif- 
fusion of responsibility, unsatisfactory nomination and election 
machinery and the spoils system. Machine politics, more than 
anything else, placed American city government in merited dis- 
repute. Late in the century reform elements came to life. In 
the early 1900’s their efforts were greatly aided by the spotlight 
of the muckrakers. A turning point had been reached. Progress 
since that time has been uneven, but withal, very substantial. 

See generally Fairlie and Kneier, op. cit. supra, c. 3; Reed, 
op. cit. supra, c. 5-9; Patton, The Battle for Municipal Reform 
passim (1941). 

It would not do to end these historical jottings without some 
allusion to the financial record of local government in the nine- 
teenth century. The gaieral property tax soon became the chief 
producer of local government revenue. In the colonial period 
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statutory authorization of tax levies was usually confined to spe- 
cific objects. In the new century, however, ad valorem taxes 
came to be levied for the general support of government as well 
as for special purposes. They constituted the vital security of 
municipal bonds. In a real sense a general obligation bond issue 
was a mechanism for anticipating future ad valorem tax receipts. 
Budgetary procedures, business-like accounting and effective au- 
diting methods are of quite recent development in local govern- 
ment. Not until the New York Charter of 1873 was there a 
suggestion of modem budgetary procedure. 

Only the barest outline of the interesting career of local govern- 
ment borrowing can be given here. A valuable account of that 
financial record will be found in A. M. Hillhouse, Municipal Bonds 
c. 2 et seq. (1936). I have depended heavily upon Mr. Hillhouse 
in the statements which follow. State financing of internal im- 
provements received a rude check in the panic of 1837. The panic 
provoked legal restrictions on state debt which curbed borrowing. 
The railroad era had arrived to open new vistas, especially to pro- 
motors and entrepreneurs. They turned to the local units of gov- 
ernment. Thus was bom the notorious railroad aid bond, which 
was sometimes issued in exchange for railroad securities and 
again only for such indirect benefit as the railroad construction 
would bring to the community. The desire for better streets, 
sewers and other public improvements, overstimulated by real es- 
tate speculators, brought on the market an increasing volume of 
general improvement bonds. Much of this was “speculator-aid” 
financing as was the well-remembered Florida aberration of the 
1920’s but, as Hillhouse has observed, it has never, until the re- 
cent Florida experience, received the notice accorded railroad aid 
financing. 

From 1840 to 1860 outstanding municipals Jumped from a fig- 
ure of about $25,000,000 to $200,000,000. The panic of 1857 had 
brought on some defaults by local governmental units but this 
had scant effect on the trend. After the Civil War there was 
a surge of westward expansion and railroad aid financing went 
on in greatly increased volume. The depression of 1873 checked 
the flood of new issues but, even so, there was a large net 
increase for the decade. The panic of 1893 precipitated another 
shower of defaults but the prosperous years which followed were 
marked by tremendous borrowing and spending for local improve- 
ments. 

It remained for this century, however, to bring out an un- 
paralleled demand for old and new type public improvements 
with a corresponding increase in local debt. The total jumped 
from $1,600,000,000 m 1902 to $18,500,000,000 in 1933, 
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It is not intended to suggest that financial troubles occurred 
only in depression years. Unvs^ise financing has brought trouble 
in the most prosperous periods. Special improvement district 
securities, particularly drainage and irrigation district issues, 
have had a very spotty record due in large part to the narrow 
economic base upon which they rested. Such an issue would 
stand or fall on the soundness of conception and efficiency of ex- 
ecution and administration of a single project. Too often neither 
factor was present. 

Years before the disastrous panic of 1873, various legal re- 
straints upon local borrowing were being resorted to. Consti- 
tutional or statutory tax and debt limitations, the latter usual- 
ly expressed in terms of a percentage of taxable values, were 
adopted. Electoral approval was required. Prohibitions upon 
the lending of local credit appeared. Broadly speaking, such 
measures have met with but modest success. We shall see that 
there are ways of getting around debt limitations. The require- 
ment of an election is not a big hurdle in good years. It is un- 
derstandable that in the spirit of the times part of the grief of 
ill-advised local borrowing has been inevitable and has parallel- 
ed the tribulations of private finance but a heavier share may 
doubtless be attributed to our slowness in grasping the necessity 
of sound planning in public expediture, planning both of the pro- 
jected improvement and of the financing to be employed. The 
successive waves of defaults in the last century produced a great 
deal of municipal bond litigation, largely in the federal courts 
which for obvious reasons early became the refuge of the bond- 
holders, and out of this developed an important body of reme- 
dial law. Fortunately, in recent years, we have become increas- 
ingly aware of the virtues of preventive measures. 


SECTION 2. GENERAL FUNCTION UNITS 

It has been customary in the past to classify public corpora- 
tions functioning at the local level as either municipal corpora- 
tions or public quasi-corporations. Incorporated cities, towns, 
villages and boroughs constituted the first class; everything else 
fell within the second. At the root of this distinction were four 
factors: (1) the notion that counties and other “quasi-corpora- 
tions” were almost exclusively state agencies administering mat- 
ters of state concern as distinguished from the large sphere of 
local business with .which municipalities dealt, (2) the assump- 
tion that the agencies to be labelled “quasi-corporations” were 
less complete forms of corporate organisms; (3) the notion that 
municipalities, unlike a county, for example, possessed, at least in 
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a limited sense, a private as well as a public character; and (4) 
the theory that while municipalities were established only at the 
request or with the consent of the inhabitants counties and other 
quasi-corporations were created by the state without the consent 
of the inhabitants. I Dillon, Mun.Corps. §§ 35-39 (5th ed. 1911). 

Whatever factual basis the old classification may have had in 
1911 Stands seriously undermined today. The business of gov- 
ernment at all levels has expanded enormously. The activities of 
conventional units, such as counties, have increased to the point 
that in some states the powers and functions of counties are al- 
most as extensive as those of cities. Professor C. F. Snider’s an- 
nual review of developments in county and township government, 
inaugurated in 1937 and published in the American Political Sci- 
ence Review, provides what may fairly be called a graphic run- 
ning account of functional expansion in county government. 
Coimties are not universally any more the creatures of the state 
government than municipalities. In several states, for example, 
constitutional provision is now made for county home rule. In 
legal theory, moreover, apart from positive constitutional provi- 
sion to the contrary, the prevailing doctrine of legislative su- 
premacy applies to municipalities as weU as counties, although 
municipal incorporation is usually on a voluntary basis in fact. 
It is not uncommonly the case that the creation of a new county 
is, by force of express constitutional provision, subject to local 
referendum. This point was taken into account by the Ohio Su- 
preme Court when it determined that a county was a “body poli- 
tic and corporate” within the meaning of a garnishment statute. 
Uricich v. Kolesar, 132 Ohio St. 115, 5 N.E.2d 335 (1936). Old 
and new forms of ad hoc agencies of local government, which may 
also be called special function units, have come to be employed 
on a huge scale. 

At the same time that county governmental activities are be- 
coming more like those of citi^, the functions performed by cities 
are fallmg more plainly into perspective as part of the total gov- 
ernmental business of the state at the expense of the old notion 
that much municipal activity is private or semi-private. The first 
fact which we observe is that government is doing the job for the 
community, whether the function be a venerable municipal ac- 
tivity, such as provision of streets, or a relatively new responsi- 
bility, such as recreational facilities. The second thin g to note is 
that, while, in a sense, the inhabitants have a special interest in 
most of the activities of city government, in practically all in- 
stances benefits are freely available to all comers in a veiy fluid 
society. 

The labels “municipal corporation” and “municipality” do not, 
moreover, have anything approaching definite content of general 
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acceptation. Where positive law does not dictate otherwise, it is 
convenient to use these terms to refer to cities and other general 
function urban units of local government organized in the corpo- 
rate form. For purposes of a particular legal problem, however, 
one simply may not rest upon such a conception. Quite com- 
monly constitutions or statutes use “municipal corporation” to 
embrace counties or specialized units like school districts as well 
as cities and the smaller urban fry. 

There are instances, involving large cities with metropolitan 
problems, of city-coimty separation or consolidation. San Fran- 
cisco and Denver are examples. New York City embraces five 
counties. New Orleans covers Orleans Parish and there is no 
separate parish government. The pressing problems of the sub- 
urbs, the urban fringe, have stimulated much talk of city-county 
consolidation in the cases of medium-sized cities. As a matter of 
fact constitutional authority for such consolidation has existed in 
several states, for a good many years, but little use has been made 
of it. 

While any choice of agency to perform a function of govern- 
ment is likely to be conditioned by attachments to existing inter- 
ests and by a veritable congeries of beliefs about political (and, 
mayhap, social and economic) values, the increase in the volume 
and kinds of business done by government has made it inevitable 
that people lay greater stress upon the simple idea that machin- 
ery should be adapted to function. This idea will bear heavily 
upon a choice between a general function unit, an established 
form of special function unit or a new type of special function unit 
to do the job. 

The usefulness of “municipal corporation” versus “quasi-corpo- 
ration” is, then, not apparent. The classification here adopted 
does, on the other hand, claim two virtues: (1) It gives expres- 
sion to the differences between the regular machinery of govern- 
ment at the local level and ad hoc agencies tooled for special pur- 
poses; and (2) it lays appropriate emphasis upon function. 


A. Counties and TowNsraps 
(1) Objectives 

Every State in the Union is divided into counties (parishes in 
Louisiana). Organized counties number 3050 in all. Rhode Is- 
land stands alone in having no organized county government. 
In his, “The Units of Government in the United States” (Pub. 
Admin.Serv. No. 83, 1945), William Anderson points out (at pp. 
19-20) that there are actually 3097 areas in which county func- 
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tions are performed. This total embraces 3050 organized coun- 
ties, 5 unorganized coimti^ in Rhode Island, 5 unorganized coun- 
ties in South Dakota, 5 counties in New York City, 7 counties con- 
solidated with large cities, the District of Columbia and 24 inde- 
pendent Virginia cities. The importance of the county in the 
governmental structure varies greatly. In New England the 
town is the primary governmental unit at the local level and the 
counties are not of great significance either in structure or func- 
tion. The counties in some of the southern and western states 
are divided into townships (in Louisiana the parishes are divided 
into wards) , which are little more than geographical divisions for 
limited administrative purposes. In those states the county is 
clearly the basic unit of local government. In a central group of 
states, extending from New York into the Middle West, the town- 
ship (town, m New York) exists as an organized agency of local 
government. In some of these states the whole area is subdivided 
into townships; in others townships exist in only part of the coun- 
ties, as in Illinois. Whether the township pattern covers incor- 
porated areas is a matter which varies from state to state. With 
very limited exceptions, as m Virginia, the county, on the other 
hand, embraces municipalities and unincorporated areas alike. 

The New England town is a distinctive institution, celebrated 
for its approach to pure democracy achieved through the town 
meeting. The whole area of Connecticut, New Hampshire, Rhode 
Island, Massachusetts and Vermont and most of Maine is organ- 
ized into towns and cities. The towns embrace rural areas as 
well as some urban communities. In powers and functions they 
are not unlike cities except that, as is the case with counties in 
other stat^-., they are employed more extensively by the state as 
units of administration in elections, taxation, land records, pro- 
bate and other matters. The close similarity to incorporated cit- 
ies is recognized by the Massachusetts statutes, which broadly 
confer upon cities tiie powers of towns. Mass.Gen.Laws, c. 40, § 
1 (1932). 

In some states townships are irregular in shape and area, but 
in the middle west most of them conform to the geographical 
township of 36 square miles, which were laid out by United States 
Government surveys of the public domain before settlement. 

In the past the principal objectives of township government 
have been highway construction and maintenance, education and 
poor relief. In addition they served as local units for tax admin- 
istration, elections, petty justice and law enforcement. That was 
the pattern of a simpler day when township jurisdiction was 
largely rural. The tremendous urban overflow into suburban 
areas beyond corporate limits has changed all that. This urban 
periphery demands urban facilities and services from govern- 
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merit. There has accordingly been enacted much enabling legis- 
lation designed to equip townships to meet the need. The Michi- 
gan development has been described by John A. Perkins in “Gov- 
ernment of ‘Rurban’ Areas” 37 American Political Science Re- 
view 306 (1943). 

A word has already been said about the expanding scope of 
county activities. We come now to a more deliberate examina- 
tion of county objectives. If we consider the country as a whole 
it seems fair to say that the county most nearly deserves the label 
“basic local unit of government.” Traditionally, it has been used 
by the state as an administrative unit in tax assessment, levy and 
collection, in the work of the judicial system, in law enforcement, 
in highway and bridge construction and maintenance, in educa- 
tion, in correctional functions, in public assistance to the needy, 
in public health services and in elections. This generalization 
does not, of course, take into account the countless local varia- 
tions which exist. It does not, moreover, suggest any uniformity 
in extent or character of state supervision of county participation 
in the listed functions. Nor does state use of the county unit 
always involve employment of the county governmental ma- 
chinery. Not uncommonly the officers or bodies performing at 
the county level are quite outside the county government. 

During the economic depression, which followed in the wake 
of the heedless twenties, it began to look as if the county was 
destined for a position of severely reduced importance in the 
scheme of things. The general property tax, the financial main- 
stay of local government, was at a low ebb of productivity. Some 
states adopted constitutional tax limitations, which added legal to 
economic incapacity. It was then that the states, of necessity, 
turned to indirect sources of revenue, such as the retail sales tax. 
Some of the funds thus raised were allotted to local government 
for expenditure but, quite significantly, the state in many in- 
stances took over the actual administration of the particular ac- 
tivity as well as the financial burden. Thus, in some states, such 
as North Carolina and West Virginia, secondary roads were shift- 
ed from county to state highway department administration. 

Far, however, from the depression casting the county perma- 
nently in a minor role, the unit stands today “a more vital part 
of our governmental picture than ever before.” Edward W. 
Weidner, “Confused County Picture — ^III” 35 Nat. Mun.Rev. 288 
(1946) . The functions lost to the state in the early thirties have 
been far more than offset by new activities paralleling those of 
municipalities and numerous functions, such as rural housing pro- 
moted by the Federal Government. 
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(2) Governmental Structure 

The town meeting form of government is an institution bom 
In the early days of the settlement of Massachusetts and nour- 
ished to meet the practical needs of the settlers. Concerning the 
theories of New England town origins see John F. Sly, Town Gov- 
ernment in Massachusetts 52 et seq. (1930). The heart of the 
institution has been election of officers by the qualified inhabit- 
ants assembled at annual town meeting and direct policy determi- 
nation at the annual meeting and such special meetings as might 
be duly called. Administration is the business of a small number 
of selectmen and quite a list of lesser officers. The towns have 
been slow to respond to the pressing need for competent and eco- 
nomical administration. So strong has been the attachment to 
the town meeting that, in the case of the populous towns, where 
sheer numbers make the town meeting procedure impossible, the 
tendency has been to resort to a modified or limited town meet- 
ing made up of a liberal number of delegates from precincts with- 
in a town rather than shift to representative government in the 
city form. Sly, op. cit. supra, at 164 et seq. 

In a northern tier of central states township meeting govern- 
ment obtains. It has been suggested that this may be explained 
by reference to population movements westward along parallel 
lines from New England, the cradle of the town meeting. Fairlie 
and Kneier, op. cit. supra, at 458. The powers of township meet- 
ings vary, as one would expect, but we can generalize to the ex- 
tent of observing that such powers are usually narrower than 
those of a New England town meeting. For the most part, too, 
popular interest and participation are much less than in New 
England. 

Two types of township governmental organization predomi- 
nate. In several states there is a governing committee or board 
of supervisors or trustees and lesser administrative personnel 
but no single chief officer. In others there is a head officer as 
well as a township board. In Michigan, for example, the of- 
ficers consist of a township supervisor, a clerk, a commissioner 
of highways, a treasurer, constables and justices of the peace. 
The supervisor, clerk and the two justices of the peace, whose 
terms expire soonest, constitute the township board. The jus- 
tices are elected for four-year terms; the others are elected an- 
nually. 

Township government has been widely criticized as notorious- 
ly inefficient. In Report No. 3 of the Committee on County 
Government of the National Municipal League, published in 23 
National Municipal Review 139 et seq. (1934), it was concluded 
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that the township was no longer a satisfactory local unit of 
government and steps for its elimination were recommended. 
The report mai’shal^ these objections to the unit: (a) It is 
generally too small for adequate financial support and efficient 
administration; (b) it serves the public on a high per capita 
cost basis; (c) such major functions as administration of jus- 
tice, health and welfare, highways and finance require organi- 
zation and competence which render the township unit obso- 
lete; (d) the use of the unit as a district for selecting represen- 
tatives on the county governing body is seriously objectionable 
because conducive to petty politics, unwieldy bodies and provin- 
cial attitudes and (e) it is an artificial area having no neces- 
sary relation to trade or industrial areas. This is a strong in- 
dictment but traditional local institutions like the township die 
hard. 

Lord Bryce was amazed by the backwardness and corruption 
he observed in city government in the United States. 1 Bryce, 
American Commonwealth 608 (1888). Local government gen- 
erally deserved his indictment. The muckrakers graphically doc- 
umented it as to large cities in the early years of this century. 
Autobiography of Lincoln Steffens part m (1931). Since then 
municipal government has emerged from the jungle; progress 
has been widespread. Not so with the counties. There are signs 
of awakening here and there, but, by and large, the picture is 
one of a government with badly outmoded organization and 
methods faced with the complex problems of policy formulation 
and administration with which our times confront the coimty. 
It is understandable that the municipalities have made more 
progress. They have long been subjected to the pressures of a 
complex urban society. Extra-municipal urbanization, metro- 
politan developments and the strong demand for city services 
in rural areas have now brought the subject of structural and 
administrative reform in county government acutely to a head. 

There is, of course, great diversity in county governmental or- 
ganization, but one significant general observation may be made. 
Whether the coimty governing body be a board of chosen free- 
holders, board of county commissioners, board of supervisors, po- 
lice jury, county court, fiscal court, or what not, its organization 
was doubtless much mfiuenced by the conception of the county 
as an administrative and judicial division of the state. Edward 
W. Weidner, “The Confused County Picture” 35 Nat.Mun.Rev. 
166 (1946) . In June 1947 the Bureau of the Census issued a val- 
uable study of “County Boards and Commissions,” which con- 
tains detailed data on the types and orgamzation of county gov- 
erning bodies. 
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The use of judicial-type governing bodies in some states and 
the very designation “county court” are reminiscent of early Eng- 
lish local government. Tennessee has a well-preserved survival 
of that venerable English institution, the court of quarter ses- 
sions. The county courts of quarter sessions are made up of the 
justices of the peace of the counties. They smack more of the 
Middle Ages than 1950. Today’s requirements call for an effec- 
tive county policy-making body, on the one hand, and a cen- 
tralized, expert, responsible administrative establishment, on the 
other. The manager plan is probably the governmental form 
best suited to the job. See George W. Spicer, Ten Years of 
County Manager Government in Virginia (University of Virginia 
Extension, 1945). Instead of reforming county government, 
however, the tendency has been to abuse the special function unit 
device by creating a plethora of ad hoc bodies or units within the 
general county framework and thereby effecting an uncorrelated 
diffusion of administration and responsibility. In contrast wdth 
the more than 700 manager-plan municipalities, there are only 
some twenty or more counties which have adopted the county 
manager plan. Local politics, the spoils system and public apathy 
are factors. A helpful selected bibliography on county govern- 
ment appeared in 28 Nat.Mun.Rev. 180 (1939). 


B. Cities, Towns, Villages and Boroughs 
(1) Objectives 

Mention has already been made of the old dual personality for- 
mula concerning the character of municipalities. It stiU has con- 
siderable vitality in tort cases against municipalities and other 
limited fields, as will appear in the treatment of particular topics, 
but it is definitely giving ground under the pressure of the reali- 
ties of public administration. 

Municipal activities and services are so numerous and varied 
that it would make quite a catalogue merely to list them. They 
begin at the cradle and end at the grave. A citizen who was born 
in a city hospital may eventually rest in a city cemetery. The 
organized municipal community will be concerned with his safety, 
health and morals throughout all his years. Nay more, it will 
more or less actively bestir itself to provide him cultural advan- 
tages, recreational facilities and a protected home situation con- 
ducive to the well-being and happiness of his family. In some cit- 
ies he could progress from kindergarten through professional 
school in municipal educational haUs. In addition to a basic pat- 
tern of public ways, his city may provide one or more types of 
public transportation. It is almost certain to be engaged in ren- 
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dering one or more of the other utility services essential to urban 
life. His city may take a very positive hand in his economic life 
by such diverse and not always consistent means as advertising 
the advantages of the community, inducements to business con- 
cerns to settle there, whether in the form of public improvements 
like market and terminal facilities or something in the way of 
positive economic concessions, provision of low-cost housing, mu- 
nicipal operation of enterprises like ice plants and gasoline filling 
stations and regulation of business activity under the police 
power. 

While there are those who persist in labeling many of these ac- 
tivities as the private business of city government, no label could 
ohscure the fact that when government constitutionally enters a 
field the activity becomes public business. Entirely apart from 
individual notions of the proper sphere of government, one can 
say, quite empirically, not only that the concept of municipal pub- 
lic purpose has expanded to embrace an immense area of direct 
municipal activity but also that the hand of the city has moved 
beyond regulation to a substantial measure of positive direction 
and control of private property and economic activity. 

(2) Governmental Structure 

The Municipal Year Book 1948 (at p. 41) sets out the following 
data on the forms of government which obtain in the 2,033 cities, 
including 79 New England towns, of over 5,000 population: 



No. 

Percentage. 

Mayor-Council 

1215 

59.8 

Commission 

308 

15.1 

Council-Manager 

433 

21.3 

Limited Town Meeting 

26 

1.3 

Town Meeting 

51 

2.5 


2033 

100.0 


These figures, of course, do not pretend to reflect the great di- 
versity which exists as to particular features of any one of the 
popular forms of city government. Those variations must be 
taken as an implicit qualification of any general description of 
the forms of municipal government. 

The mayor-council form is further classified into two sub- 
types, weak mayor-council and strong mayor-council, which are 
distinguished largely by reference to the position of the mayor. 
The weak-mayor form usually has a large council elected by 
wards, an elected mayor without veto power and with limited 
administrative authority and elective or counsel-controlled de- 
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partment heads and boards. The strong mayor plan, by contrast, 
is built along simple lines of clear-cut responsibility. Policy de- 
termination rests with a council elected at large or by wards. 
The mayor is the real administrative head of the city. He has 
power to appoint and remove most department heads. He pre- 
pares the budget for council consideration. And, finally, he usu- 
ally has the veto power. The principal defect in the plan ts that, 
although it centralizes administrative responsibility, it gives little 
assurance that the man at the helm will have the needed compe- 
tence. 

Under the commission plan a city is governed by elected com- 
missioners who, individually, serve as department heads and, as 
a group, constitute the legislative body. One of the commission- 
ers serves as mayor but the position is little more than that of 
presiding officer and “front man.” Commonly, the office of 
mayor attaches to a particular commissionership. The plan is 
unsatisfactoiy with respect both to policy-determination and ad- 
ministrative functions. It ignores the ^fferences in qualifica- 
tions desired for officers performing the two functions; it gives 
the council members a departmental approach, which impairs 
their scope and independence in policy-making; and it divides ad- 
ministrative responsibility into rather fixed areas. 

The council-manager form has a small council, usually elected 
at large and vested with the policy-making power of the city. 
Responsibility for admmistration rests with the manager. Many 
city managers are professionally trained for the work. In the ab- 
sence of some special legal limitation, a municipality does not 
have to select from local talent but may look the country over. 
The manager is appointed by the council, accountable to the coun- 
cil and removable at any time by it. The manager has the power 
of appointment and removal subject to governing civil serwice pro- 
visions. He prepares and submits the budget to the council. The 
plan does not eliminate the mayor but confines him largely to 
presiding over council meetings and serving as the political and 
ceremonial head of the city. 

Among students of municipal government the city manager 
plan is strongly favored as the best form of city government we 
have developed. It preserves American ideas of political respon- 
sibility m elected representatives and, at the same time, is de- 
signed to bring expertise, co-ordination and centralized responsi- 
bility into municipal administration. 



SEa 3 


Types and Objectives 


25 


SECTIONS. SPECIAL FUNCTION UNITS 

While there has, of late, been a genuine effort in some states to 
reduce the number of special function imits of local government, 
there is ample basis for the observation that the ad hoc unit is 
still enjoying its heydey. In 1942 the Bureau of the Census issued 
a report, entitled “Governmental Units in the United States,” 
which tells us that there were then 155,116 governmental units 
in the country. Some of the data presented in that report are 
set out also in the Municipal Year Book 1947 at pages 15-24. 
Roughly three-fourths of the total announced by the Census Bu- 
reau were ad hoc units. In amassing its data the Bureau counted 
as governmental units only those local agencies which constituted 
“geographical subdivisions or population concentrations” and 
were “politically organized for the conduct of local affairs.” This 
leaves out of account thousands of improvement and service dis- 
tricts of counties and municipalities which have no formal gov- 
ernmental structure apart from that of the parent county or mu- 
nicipality. There was no attempt, moreover, to cover ad hoc 
agencies at the Federal and state levels. 

In an independent enumeration William Anderson had arrived 
at a total of 175,418 units as of 1930-33. A second edition of his 
pamphlet “The Units of Government in the United States” (Pub- 
lic Administration Service No. 83, 1945) gives us a total of 165,- 
049. The decrease was attributable largely to a reduction in the 
number of school districts from 127,108 to 118,308. Another fac- 
tor was the greater care with which the second enumeration was 
made. The difference between the Anderson figures and those 
of the Bureau of the Census is accounted for almost entirely by 
the Bureau’s strict application to school districts of its definition 
of a local unit of government. The Bureau school district total 
of 108,579 was 9,729 less than the Anderson figure of 118,308. 
Mr. Anderson candidly states (at 48) that he considers the Bu- 
reau enumeration more accurate than his own. 

In recent years the influence of the Federal Government upon 
the establishment of local special function agencies has been very 
great. It has had a hand in the creation of new types of ad hoc 
units to perform new functions. This has offset, in part at least, 
decreases in the ranks of such traditional units as school districts. 
Federal leverage has, of course, been financial assistance. The 
Government’s objectives have been, at one time, stimulation of 
economic activity and economic recovery through public works 
and, at another, the effectuation of national policy as to particu- 
lar objectives of government In the latter category the Govern- 
ment has gone beyond the old federal grants-in-aid concept of 
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assuring a minimal level, on a national scale, of public service. 
Conspicuous examples of federally fostered ad hoc agencies are 
the numerous local housing authorities and soil conservation dis- 
tricts widely dispersed over nearly all the states. 

While we have observed that there is a growing emphasis on 
functional appropriateness in the choice of an agency to perform 
a public function it is nonetheless true that a variety of extrinsic 
factors have had a hand in the mushrooming of ad hoc units. 
The device has been used to avoid constitutional debt and tax lim- 
itations. It is widely employed to give effect to the idea that 
those specially benefited by a public improvement or service shall 
both bear the financial burden and enjoy political control. Gen- 
eral statutes make it possible for those private individuals who 
are expected to be benefited by the creation of such an ad hoc 
unit to make the decision as to its establishment subject, of 
course, to meeting the minimum requirements of the law as to 
substance and procedure. The mechanism has been much ex- 
ploited as a means of providing this or that commonplace urban 
service in a suburban area, an important factor in the develop- 
ment of which had been escape from city taxes. Usually in these 
cases the choice of the ad hoc agency to meet a particular situa- 
tion is quite pragmatic, considered in that limited context. The 
trouble is that the over-all, long-range perspective, which relates 
specicil interests and special functions to the general interest and 
the broad objectives of government, is slighted. Thus, a special 
suburban sewer district may give temporary protection but the 
chances are that difficulty will be encountered later in geaiing 
the district’s facilities to a master sewer plan for the metropoli- 
tan community. 

The indiscriminate creation of a complex of ad hoe agencies 
is not calculated to simplify the already difficult problem of com- 
munity planning and zoning. Today the suburbs are the phys- 
ical crux of that and other vital concerns of local government. 
The situation brings us up against the practical question — how- 
may we effect the absorption by general function local units of 
the bulk of the business of the ad hoc agencies and confine the 
employment of the latter to situations requiring extraordinary 
treatment? 

Our sewer district illustration can be made to cut both ways. 
A piece-meal attack is not compulsory. If the optimum area 
for a metropolitan sewage collection and disposal service includes 
a principal city and a large suburban fringe, which may embrace 
both incorporated and unincorporated areas, a metropolitan sew- 
er district might be patterned to the need. It has even been 
suggested that by use of such metropolitan districts, at first 
for limited functions and later for additional governmental serv- 
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ices, a practicable solution to the complex problems of metro- 
politan areas may be effected. This projects a metropolitan ad 
hoc unit as an agency likely to evolve into a general function 
unit on a metropolitan scale. Ralph F. Fuchs, “Regional Agen- 
cies for Metropolitan Areas” 22 Wash.Univ.L.Quar. 64 (1936). 

The welter of special function units at the local level defies 
satisfactory classification. There are numerous possible bases 
for groupings, such as unit functions, methods of financing unit 
activities, relation to general function units, unit governmental 
structure and method of unit establishment. Any pattern adopt- 
ed would be rather arbitrary. That is readily conceded to be 
true of the modified functional classification which follows. 


A. School Districts 

Of the 116,878 special function units counted by the Census 
Bureau in 1942, 108,579 were school districts, some ninety per 
centum of which, in turn, were small rural districts. At least 
one state. North Carolina, has taken over school administration. 
In a few states the county unit plan and in others consolidation 
of inadequate districts has been fostered, but these things con- 
stitute hardly a dent in the almost incredible decentralization 
of school administration the country over. While public educa- 
tion is considered a state I'esponsibility, local interest and sup- 
port have been such cherished values that extreme localism in 
organization and administration prevails. Local initiative will 
determine, under general law, the question whether there shall 
be established a high school district to provide high school fa- 
cilities and training in a particular area, which might well over- 
lap another district or districts established for non-high school 
purposes. A district so created commonly will have corporate 
capacity but that is not universally so. The governing body 
will be the almost ubiquitous school board or board of educa- 
tion. To that body the administrative head, the superintendent 
or principal, must account. Teachers’ tenure laws will afford 
him some protection against prejudices or political considera- 
tions which might sway the board. The financial burden of 
public education is so great that the state shares it with the 
local units by providing funds for capital outlay, or mainten- 
ance and operation, or both. 

In the cities there has been an insistence upon school person- 
nel and facilities of high quality usually superior to those pro- 
vided or providable over the state as a whole. That is an im- 
portant reason why municipal control and administration of 
public schools still widely obtains. There may, of course, be a 
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separate school authority in a municipality; a school district 
might overlap it or be co-terminous with it. The economic 
strength of the community will support the desire for higher 
standards in that case also. This desideratum may be advanced 
even where a municipality is in no sense a unit of school admin- 
istration by provision for the voting of a special municipal school 
tax to provide additional funds for the support of public schools 
in the municipality. 

The length to which uncoordinated public school decentral- 
ization has been carried in some states is suggested by the fol- 
lowing case. 


PEOPLE ex rel. FRAILEY v. McNEELY 

Supreme Court of Illinois, 1941. 376 111. 64, 32 N.E.2d 608. 

Farthing, Justice. The People, on the relation of Birt Frailey, 
Emory Hopper, and D. R. Bartimus, filed a petition in the cir- 
cuit court of Fayette county and asked leave to file an informa- 
tion in the nature of quo warranto against the persons named 
as defendants who assume to act as members of the board of 
education of pretended Commimity High School District No. 
194. Leave was granted and the information was filed. It ques- 
tioned the legality of the district and prayed that the defendants 
be required to show by what authority they claimed to hold 
their offices. In their answer the defendants set out the pro- 
ceedings by which the district had been organized and by which 
they had been elected, and alleged that all this had been done 
according to the statute. Ill.Rev.Stat.1939, chap. 122, par. 97. 
Upon trial of the case, the court found that the district had been 
legally organized, and that the defendants had been duly elected 
members of the board of education of said district. The com- 
plaint was dismissed, and the plaintiffs have appealed directly 
to this court. 

In their statement and brief, appellants contend that the act 
under which this district was organized is unconstitutional. This 
point is not before us, however, because it is not argued, and 
because the appellants have failed to point out the section of 
the constitution which is supposedly violated by the act. How- 
ever, the legal existence of district No. 194 is questioned, and a 
franchise is involved. People v, Myers, 276 111. 260, 114 N.E. 
584; People v. Marquiss, 192 111. 377, 61 N.E. 352; People v. 
Cooper, 139 111. 461, 29 N.E. 872. This court, therefore, has 
jurisdiction of this appeal. 

Community High School District No. 194 is composed of ap- 
proximately 82 sections and comprises parts of three counties. 
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ITie western part of the district consists of 38 whole sections 
and parts of 2 other sections lying in the northeast part of Fay- 
ette county. The eastern part of the district is composed of 
parts of two counties. On the extreme north are 6 sections of 
Shelby county. To the south of these sections are 36 whole 
sections and parts of 3 sections lying in the northwest part of 
Effingham county. That part of the district which is in Fay- 
ette county extends approximately three miles farther south than 
that portion which is in Effingham county. Also, that part in 
Effingham and Shelby counties extends two miles to the north 
of the Fayette county land. However, there is a five-mile com- 
mon boundary between the sections lying in Fayette county and 
those in Effingham coxmty. The district is of irregular shape. 
Its longest measurement is from east to west, 12 miles, and the 
greatest north and south length of that part of the district to 
the east, lying in Shelby and Effingham counties, as well as that 
part of the district to the west, lying in Fayette county, is ap- 
proximately eight miles. There are four villages in this terri- 
tory, Beecher City, Mocassin, Holland, and Carter Camp. Beech- 
er City, which is the largest, has a population of 500 and is near 
the geographical center of the district. It was chosen as the 
location of the community high school. State highway No. 128 
runs north and south along the boundary between Fayette and 
Effingham counties, and it is connected with Beecher City by 
paved roads. None of the remaining roads of the district are 
paved, but many are graveled or oiled and are all-weather roads.. 

Appellants first contend that district No. 194 is invalid be- 
cause not composed of contiguous and compact ten'itory as re- 
quired by section 89a of the School Law. Ill.Rev.Stat.1939, 
chap. 122, par. 97. That paragraph provides that fifty voters 
residing in any contiguous and compact territory may petition 
the county superintendent of schools to order an election to be 
held for the purpose of voting for or against the proposition 
to establish a community high school. 

A compact school district has been defined to be one so close- 
ly united and so nearly adjacent to the school building that all 
the students residing in the district may conveniently travel 
from their homes to the school building and return the same day 
in a reasonable length of time with a reasonable degree of com- 
fort. People V. Vance, 374 111. 415, 29 N.E.2d 673; People v. 
France, 314 111. 51, 145 N.E. 240. Every reasonable presump- 
tion will be indulged in favor of the validity of a school district 
established by authority of the legislative department of the 
government, and the courts will not hold the district invalid for 
lack of compactness or contiguity unless it clearly appears from 
the evidence that children of school age residing in the district 
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cannot reasonably avail themselves of the privilege of the school. 
People V. Vass, 325 111. 64, 69, 155 N.E. 854; People v. Stand- 
ley, 313 111. 46, 48, 144 N.E. 355. To show that children of this 
district could not reasonably avail themselves of the school at 
Beecher City, the appellants introduced testimony that roads at 
particular places throughout the district in the past had occa- 
sionally been impassable. At such times they claimed that aD 
of the students would not be able to reach the high school. How- 
ever, some of these witnesses admitted on cross-examination that 
the impassable roads to which they referred were not on the 
bus route which had been established by the school district, and 
others admitted that children in their vicinity had, during the 
last several years, attended the three-year high school which 
was formerly maintained at Beecher City. A former bus driver 
for the high school, who had testified to the bad road condi- 
tions, admitted, on cross-examination, that he could not recall 
missing a day with his school bus from 1936 to 1938. To show 
that the children of the district are able to avail themselves of 
the high school at Beecher City, the superintendent of schools 
for Community High School District No. 194 testified that the 
high school, at the time of the trial, had an enrollment of 152 
students, and that it met the requiremejnts of a four-yeafi ac- 
credited high school in Illinois. He said that the district had 
two buses operating over established bus routes, and that an- 
other bus had been ordered and that these buses served all of 
the students of the high school. The driver of one of these 
buses testified that eighty per cent of the students live on the 
bus routes, and that they are either paved or gravel all-weather 
roads. He also testified that a mile and a quarter is the most 
that any of the remaining children have to walk in order to 
reach the bus. This was corroborated, by the other bus driver, 
except that he estimated the maximum distance that any of 
the students had to walk at a mile and a half. Paragraph 705 
of the School Law, Ill.Rev.Stat.1939, chap. 122, par. 705, pro- 
vides that the State shall reimburse a school district for three- 
quarters of the cost of transporting non-high school students to 
school, providing they live more than a mile and a half from 
the school house. It is a fair inference from this that the leg- 
islature considered it reasonable to require children to walk a 
mile and a half to school, if necessary, and it is reasonable to 
require them to walk that distance to a bus line. Other wit- 
nesses for the appellees testified that the district I’oads were in 
a good condition, and that the bad spots in the road described 
by the appellants’ witnesses had recently been repaired. The ap- 
pellees also introduced in evidence exhibit L which shows that 
in the past many students from almost all of the sections in this 
district have^ attended the high school at Beecher City. 
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Considering all of the evidence it appears that children of 
school age can reasonably avail themselves of the privileges of 
the school, and, therefore, the district must be held to be com- 
posed of compact and contiguous territory. The circuit court 
so held, and we will not set aside that judgment since it is not 
against the manifest weight of the evidence. People v. Vance, 
supra. ... 

The appellants next contend that all of the territory within 
this district is not a part of the community of Beecher City, as 
required by law, and that the district is, therefore, illegal. In 
support of this contention several witnesses testified that they 
did their shopping, went to church, and participated in social 
activities, in other villages besides Beecher City. However, the 
fact that people residing in the community high school district 
trade at stores, deliver grain to elevators, do their banking busi- 
ness and attend church in cities or villages outside the district 
does not, of itself, establish that the territory in which they live 
is not a part of the community of Beecher City for high school 
purposes. People v. Standley, supra. The issue is whether the 
proposed district is a community in so far as education is con- 
cerned. Many of the appellants’ witnesses testified that their 
children, or children in their vicinity, were attending or had at- 
tended the high school at Beecher City. And exhibit L, above 
referred to shows that children from almost all of the sections 
of the district had attended the three-year high school at Beech- 
er City during the last several years. This evidence shows that 
the district is a community in so far as education is concerned. 

The judgment of the circuit court of Fayette county is af- 
firmed. 

Judgment affirmed. 


The statute involved in the principal case was so amended in 
1941 as to require a minimum population of 1,500 and assessed 
valuation of $1,000,000 in a territory to be constituted a com- 
munity high school district. The amendment also increased the 
minimum number of petitioners from 50 to 100. These changes 
were carried over into The School Code of 1945. Ill.Ann.Stat., 
c. 122, § 10-9 (Smith-Hurd, 1946). Legislative recognition of 
the bearing of population and economic strength upon the ques- 
tion whether a local school district shall be created is significant. 
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B. Improvement, Service and Conservation Districts 

The older types of improvement districts are familiar enough 
to the layman. He is acquainted with road, sewer and sanitary, 
irrigation, drainage and, perhaps, even waterworks, power, gas, 
port, harbor and terminal districts. He knows that such dis- 
tricts are, for the most part, merely devices for providing public 
facilities and services in special areas at local expense. The pat- 
tern is an old one. The device has been so extensively exploited 
of late, however, that even the student of local government has 
trouble keeping informed of the types of special districts which 
swarm over the land. Suburban folk are particularly interested 
in fire protection, garbage collection, park and recreation, sewer- 
age, and waterworks and other utility districts. People in the 
rural areas are making use of soil conservation districts, noxious 
weed control districts, insect pest control districts, flood control 
districts, rural free library districts, forest fire control districts, 
wind erosion districts, water conservation districts, and local 
imits established to finance industrial plants for processing *f arm 
products. These examples far from exhaust the list Mention 
might also be made of levee districts (an old type) , malaria con- 
trol districts, navigation and river improvement districts, welfai’e 
institution districts and health districts. 

Methods employed in creating special districts range from di- 
rect establishment of particular districts by constitution or stat- 
ute, through authorization by positive law to a general function 
local unit to create ad hoc units on their own initiative, to pro- 
cedures for private initiation of organization proceedings and, 
if legal requirements are met, formal action by one or another 
public authority, be it a court, local governing body, or what 
not, establishing particular units. Variations as to detail are 
well-neigh infinite. 

Some special districts have no separate governmental struc- 
ture. It is not uncommon for the governing body of a creator 
general function unit to serve as the governing authority of a 
creature special function unit, even though the latter may be 
constituted a separate public corporation to facilitate the enter- 
ing into of legal relations independently of the parent unit. 
Again, there is the type of ad hoc unit, which has a separate 
set of officers who are, however, the appointees of the chief ex- 
ecutive officer or governing body of a parent general function 
unit. Finally, there are special function units which have gov- 
erning bodies of their own choosing. 

The financing of most of the older types of improvement dis- 
tricts has been based upon ad valorem taxation, although in 
drainage districts, for example, acreage taxes have not been un- 
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common. An annual ad valorem levy has been the prevalent 
method in districts organized as separate governmental units, as 
distinguished from mere geographical areas set off for given im- 
provement purposes, even where, in legal theory, benefits were 
the basis of assessment. If a special function unit is set up to 
construct and operate a revenue-producing facility it may suf- 
fice to enable it to resort to revenue-bond financing without any 
recourse to the taxing power. Under that pattern both expens- 
es of operation and maintenance and debt service requirements 
on revenue bonds issued to finance the facility must be met out 
of facility revenues. (There may, of course, be provision for 
a mortgage of the physical properties as additional security.) 
A combination of tax and plant-revenue financing is a further 
practical plan. There are ad hoc units the activities of which 
do not entail substantial capital outlay or which, in any event, 
can get along without taxing pow'er because they receive finan- 
cial assistance from the Federal or state governments. The 
standard soil conservation district act expressly denies taxing 
power. It contemplates financing through Federal and state 
grants in aid. 

Sometimes regulatory functions are made the responsibility 
of special function units. Thus, under the standard soil conser- 
vation district act, a district may adopt land-use regulations 
which constitute an advanced form of agricultural zoning. 


C. Authorities 

Something rather new in the land is the so-called public au- 
thority. The original American instance of this type of agency 
is the Port of New York Authority, which dates from 1921. 
It is a bi-state creation of New York and New Jersey accom- 
plished with Congressional consent and designed to effect port 
development in the New York harbor area. The Authority con- 
sists of twelve appointed commissioners, six from each state, 
who are constituted “a body corporate and politic.” It is signi- 
ficant that, as is quite common in the organization of various 
types of special function public corporations, it is the govern- 
ing body of the agency which is the corporation. 

There is no magic in the designation “authority.” New York 
and New Jersey borrowed it from the Port of London Authority. 
It has been said that Lloyd George suggested the term for the 
London unit in view of the many affirmative grants of author- 
ity which the enabling statute contained. Lecture by Julius 
Henry Cohen, General Counsel of The Port of New York Au- 
thority, entitled “The Port of New York Authority — ^The Evo- 
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lution of the Authority Plan in American Administrative Law,” 
delivered at the New York.' University School of Law, March 
13, 1940. Actually, the term might have been used quite apt- 
ly a century or more earlier in the designation of local ad hoc 
units. See Sidney and Beatrice Webb, Statutory Authorities 
session (1922). 

Mention has already been made of the impetus given the crea- 
tion of local authorities by the Federal Government. That Gov- 
ernment itself has established some on the national level, such 
as the United States Public Housing Authority, and some on the 
regional level, for example, the Tennessee Valley Authority. A 
conspicuous type on the local level is the local public housing 
authority. While it may not be universally so, it is certainly 
true in most cases that a local public authority is organized to 
construct and operate public facilities of a revenue-producing 
character which can be financed by the issuance of obligations 
payable solely from such revenues without recourse to taxation. 
It may or may not have definite geographical limits. It does 
not rest upon any body of inhabitants or constituents. Nor 
does it have legislative power. 


D. Federal Local Units 

The District of Columbia does not enjoy local self-govern- 
ment. Congress has constituted the District a municipal cor- 
poration and, by an Act of Feb. 21, 1871, 16 Stat. 419 (1871), it 
provided an executive and legislative assembly for the District. 
This establishment was shortlived; the applicable statutory provi- 
sions were repealed by an Act of June 20, 1874, 18 Stat. 116 
(1874) . District administration now is headed by three commis- 
sioners two of whom are resident civilians appointed by the Presi- 
dent, by and with the advice and consent of the Senate, and the 
third is an officer in the Corps of Engineers of the Army detailed 
by the President for the duty. Congress legislates directly for 
the District but has, from time to time, granted authority to 
the commissioners to make police and other regulations on a 
variety of subjects. 

A title on self-government for the District of Columbia was 
eliminated from the biU, which became law as the Legislative 
Reorganization Act of 1946, to make way for a separate bill, 
S. 1942, to incorporate a Federal City Charter Commission. The 
object of the corporation proposed in that biU would be the prep- 
aration of a council-manager charter for the District to be first 
submitted to Congress and then to popular referendum if au- 
thorized by Congress. The bill was favorably reported by the 
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Senate Judiciary Committee but never came to a vote. A spe- 
cial subcommittee made a study of the problem and presented 
a report to the Second Session of the 80th Congress recommend- 
ing that a substantial measure of “home rule” be extended to 
the District. The proposal was articulated in H. R. 4902, which 
had it been enacted, would have constituted the charter of the Dis- 
trict of Columbia. “Home rule” for the District of Columbia 
means self-government as distinguished from government by 
Congress and Congressional committees. Under H. R. 4902 home 
rule in the sense of charter-making power would not have been 
granted. 

The Legislative Reorganization Act of 1946 continues the Sen- 
ate and House Committees on the District of Columbia without 
change in their powers, and duties. Those committees, as is 
well known, exert powerful influence in the shaping of policy 
as to District affairs. 

There is a hybrid type of federal public corporation which 
has local aspects. On occasion, local interests have procured 
the enactment by Congress of a measure creating a bridge com- 
mission to construct and operate a bridge across interstate nav- 
igable waters. This device is a possible recourse where inter- 
state cooperation in such a project has not been achieved. In 
one case Congress went so far as to confer authority upon the 
mayor of a Texas city to appoint the members of the federal 
commission. Act of June 18, 1934, 48 Stat. 1008, 1009 (1934) . 
When it was pointed out that this involved a highly dubious 
abdication of the power to appoint federal ofiBcem, the act was 
so amended as to name the first commissioners and provide for 
appointment of successors by the Federal Works Administrator. 
Act of July 26, 1939, 53 Stat. 1121, 1122 (1939) . 

The General Bridge Act of 1946, which constitutes Title V 
of the Legislative Reorganization Act of 1946, is designed to 
eliminate the necessity of a special act of Congress to author- 
ize each proposed interstate bridge over the navigable waters 
of the United States by granting general consent as to all bridges, 
the location, plans and specifications of which are approved by 
the Secretary of War and the Chief of Engineers. It would 
not, however, appear to outlaw the federal bridge commission 
device, since there is no occasion to employ it until it is found 
that state and local agencies cannot work the problem out. 

The Wheeier-Howard Act of June 18, 1934, authorized the 
Secretary of the Interior, upon petition, to issue a charter of 
incorpoi-ation to an Indian tribe, subject to ratification by trib- 
al referendum. 48 Stat. 988 (1934), 49 Stat. 378 (1935), 25 
U.S.C. § 477 et seq. (1940). See Felix S. Cohen, “Indian Rights 
and the Federal Courts” 24 Minn.L.Rev. 145, 179 et seq. (1940). 
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THE PLACE OF LOCAL GOVERNMENTAL UNITS IN THE 
GOVERNMENTAL STRUCTURE— INTER- 
GOVERNMENTAL RELATIONS 

SECTION 1. JUDICIAL CONTEOL 

The strategic position of the courts in reviewing, under our 
system, the conduct of public affairs is nowhere more decisive 
than in the field of local government. Judicial review of legis- 
lative, executive, and administrative action is extensive and cru- 
cial at all levels of government, but we find it to be most de- 
tailed and most pervasive at the local level. This is, as we have 
seen, well-grounded historically in English practice. Our system 
of written constitutions, authoritatively interpreted by the courts, 
has made American judicial control even more important. As 
to local government, however, the underlying idea remains the 
same — ^local units must stay within the law, both as to substan- 
tive powers and procedure. They may be restrained or com- 
pelled to act, as appropriate. A great armory of judicially ad- 
ministered remedies and sanctions is available. Within it are 
prerogative writs such as mandamus, prohibition, quo warranto 
and certiorari, ordinary civil liability for damages, equitable re- 
lief by injunction, declaratoiy judgments, and even criminal li- 
ability. The list of the classes of litigants with standing to raise 
legal questions affecting local government is, moreover, a long 
one. The point is, in sum, that the conduct of government at 
the local level is, to a unique degree, subject to judicial scrutiny. 
The ready availability of judicial review has facilitated I'esort 
to friendly test suits as foi'ehanded means of settling questions 
which might affect the validity of action by a local unit. 

The effect, at times, has been more deliberate judicial parti- 
cipation in the formulation of policy than is charateristically 
the case with the judicial process. This has happened with re- 
spect both to matters of local discretion and to state policy. 
A recent Louisiana case. State ex rel. Bass v. Mayor and Board 
of Aldermen of City of Oakdale, 207 La. 415, 21 So.2d 482 (1945) , 
is illustrative as to local discretion. By statute it was made 
the duty of the governing body of a parish and that of a city, 
situated within the parish, to make provision for the salary of 
the marshal of a municipal court. Each governing body was 
authorized to fix its share “in such amount as shall be deter- 
mined by it.” The city set its share at ten dollars per month. 
The parish followed suit. The marshal sought mandamus to 
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compel the city to pay him at the rate of $1250 per year. He 
attacked the city’s action as a device to remove him from office 
by indirection. . Mandamus was granted ordering the payment 
of $100 per month. The case is discussed in 6 La.L.Rev. 541 
(1946). 


EAGLE V. CITY OF CORBIN 
Court of Appeals of Kentucky, 1S3S. 275 Ky. SOS, 122 S.W.2d 798. 

Stanley, Commissioner. For the purpose of reconstructing, 
enlarging and improving its combined electric light and water 
plant, Corbin, a city of the third class, proposed to issue 3%% 
bonds for $220,000 payable out of the plant’s revenues. A fed- 
eral grant of approximately $180,000 has been made to supple- 
ment that amount, thus providing $400,000 for the extensive 
project. Taxpayers have challenged the authority of the City 
to issue the bonds upon several grounds, but the circuit court 
has held the action to be authorized and the proposed bonds to 
be valid. The question is before this court on appeal. . . . 

The ordinance recites that the proposed bonds had been sold 
by an agreement entered into between the city and a named 
purchaser on July 11, 1938, and undertakes to ratify and con- 
firm that contract and sale and to authorize the delivery of the 
bonds to that purchaser upon payment therefor in accordance 
with the terms of sale. It was entered into fifteen days before 
the ordinance was introduced and nearly a month before it was 
adopted. It is beyond the power of a municipality to contract 
to sell or dispose of bonds before they come into existence, or, 
at least, before they are authorized. Hansard v. Green, 54 Wash. 
161, 103 P. 40, 24 L.R.A.,N.S., 1273, 132 Am.St.Rep. 1107; 44 
C.J. 1214. The explanation of this transaction is that the nam- 
ed purchaser was the only bidder of par for similar bonds when 
it was proposed to issue them two years before. The conditions 
had materially changed. Bids offered then upon a proposition 
subsequently abandoned and repealed were certainly not bids 
offered for this one. It is true that a city may ratify a contract 
defectively made when it had power to make it properly in the 
first instance. Masonic Widows’ «& Orphans’ Home V. City of 
Corbin, 229 Ky. 375, 17 S.W.2d 215. But a contract entered 
into without authority of a statute or opposed to the principles 
of public policy may not be ratified. Fabric Fire Hose Co., v. 
City of Louisa, 253 Ky. 407, 69 S.W.2d 726. Sections 2741L-5 
and 3480d-5 authorize the sale of bonds under each act, “in 
such manner and upon such terms as the common council or 
board of commissioners shall deem for the best interests of such 
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city.” Throughout the constitution and statutes pertaining to 
municipal corporations of every kind is the principle or policy 
of disposing of public franchises, of selling public property and 
of spending public money by competitive bidding after reason- 
able advertisement and opportunity for anyone to submit ap- 
propriate offers. Any contract of a city of the third class for 
work or supplies or rendition of service to the city must be let 
by the council or commissioners on advertisement and competi- 
tive bidding where over $500 is involved. Sections 3440, 3480b-2, 
Kentucky Statutes; Moseley Hospital v. Hall, 207 Ky. 644, 269 
S.W. 1004. The failure to give opportunity to others to bid 
upon proposed bonds, and the making of a private sale before 
they had been authorized could not be ratified by the city com- 
missioners. 

It is made to appear that the court has previously approved 
the issuance of similar bonds without there having been public 
competitive bidding or an opportunity therefor afforded, and 
perhaps the validity declared of contracts of sale of such bonds 
even before the ordinances creating them were passed. Very 
substantial rights have vested under those decisions. In some 
instances the bonds have been placed in the hands of the public 
and their proceeds expended in whole or in part. In others the 
contracts have been made but there has been no actual delivery 
of the bonds or payment of the money made. These conditions 
have resulted from a tacit construction by this court that the 
provisions of sections 2741L-5, 2741L-27 and 3480d-5, of the 
Statutes, authorizing the city council or commissioners to sell 
such bonds “in such manner and upon such terms” as it “shall 
deem for the best interests” of the city, are complete in them- 
selves and grant unrestricted powers. However, in most of the 
cases, if not aU of them, the records disclosed that the public 
authorities had submitted proposals to two or more prospective 
buyere of the bonds, and having informed themselves as to the 
market for different classes of bonds, proceeded to authorize 
the issuance of the class most favorable to the city. The case 
at bar is the first to which our attention has been called where- 
in but one buyer was approached. It is familiar law that, first 
the constitution, and second, the Acts of the legislature are deem- 
ed to declare the public policy of a state. In the absence of such 
declaration, the court does so. As above stated, there are broad 
constitutional and statutory declarations as to public policy in 
respect to similar municipal transactions, namely, that public 
business is never a private matter. This case, and the facts 
disclosed in relation to the bonds under attack, as above stated, 
indicate a private sale of public obligations, and a procedure 
fraught with grave danger to the public interests and welfare. 
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The case quite forcefully presents to the court the need for 
speaking specifically upon the construction to be given the pro- 
visions of the statutes above cited. We think they are to be 
construed as granting broad discretionary powers to the city 
councils or commissioners in the creation and sale of such bonds, 
but not to the extent of avoiding public and reasonable adver- 
tisement or a proposal to receive bids or offers for bonds pro- 
posed to be issued and sold. 

In view of the tacit or implied constructions of the statutes 
heretofore given, we expressly hold that bonds heretofore is- 
sued, and contracts heretofore entered into, or projects now in 
course of prosecution are not affected by this decision. The 
declarations herein are to be deemed as applying to any pro- 
jects hereafter initiated and to the construction or interpreta- 
tion to be given the statutes and powers of municipalities in the 
future. 

Since the judgment appealed from had the effect of approving 
the sale of the bonds, it must be reversed to that extent. In all 
other respects it is affirmed. 

Judgment affirmed in part and revei’sed in part. 


Ky. Acts, Extra Session 1945, c. 3, authorizes city and coun- 
ty airport revenue bonds and provides for sale of bonds “in such 
manner and upon such terms as the legislative body of the Gov- 
ernmental Unit deems best.” Does the doctrine of the Corbin 
case control notwithstanding the quoted language? 

The obvious difficulty with judicial regulatory legislation is 
amply illustrated by the Kentucky court’s enactment that mu- 
nicipal bonds be disposed of at public sale. What sort of notice 
and what procedure as to receiving and acting upon bids will 
meet the requirement? Might the city reject all bids and then 
sell at private sale? 

In New Jersey it has long been the practice to review directly 
by certiorari the substantive validity of legislative acts of local 
governing bodies. See, for example, Brookdale Homes, Inc., v. 
Johnson, 123 N.J.L. 602, 10 A.2d 477 (1940), affirmed 126 N. 
J.L. 516, 19 A.2d 868 (1941). 
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SECTION 2. STATE-LOCAL EELATIONS 

A. State Control of Local Organization and Objectives 

The various units of local government are creatures of state 
policy. The organic law may itself articulate policy with res- 
pect to one or more aspects of the subject. To the extent that 
the constitution is silent, policy determination will rest with the 
policy-making branches, the legislature and the executive. It 
is elementary constitutional theory that the power of the legis- 
lature is plenary except as restricted by (1) the Federal Con- 
stitution, (2) the State Constitution and (3) by limitations aris- 
ing out of the nature of the federal system. The third class of 
limitation may be reserved for consideration under the head of 
federal-local relations for it is there that we find it in practical 
application. 

(1) Legislative Supremacy 

The United States Supreme Court has made it quite plain that 
state legislatures are supreme over local government so far as the 
Federal Constitution is concerned, and that is so whether the 
interests involved are labeled “governmental” or “proprietary” 
by the state courts. City of Trenton v. State of New Jersey, 262 
U.S. 182, 43 S.Ct. 534 (1923) (due process of law clause of Four- 
teenth Amendment and contract clause of Article I, Section 10) ; 
City of Newark v. State of New Jersey, 262 U.S. 192, 43 S.Ct. 
539 (1923) (equal protection of the laws clause of Fourteenth 
Amendment) . The Trenton case involved a state statute which 
required payment to the state for water diverted from streams by 
any municipality for a public water supply in excess of a certain 
maximum. Trenton had, prior to the enactment of the statute, 
acquired from a private water company the right granted to the 
corporation by the state to divert an unlimited amount of water 
from the Delaware River without charge. The city pressed upon 
the Court the contention that provision of a municipal water sup- 
ply was a proprietary function which put the city on the footing 
of a private corporation for purposes of the case. The Court re- 
jected the governmental-proprietary distinction as a strictly ju- 
dicial creation, which furnished no basis for a municipality invok- 
ing such constitutional restraints as the due process clause 
against the state. In WUliams v. Mayor and City Council of Bal- 
timore, 289 U.S. 36, 40, 53 S.Ct. 431, 432 (1933) Mr. Justice Car- 
dozo laid it dovra flatly that a municipal corporation “has no priv- 
ities or immunities under the federal constitution which it may 
invoke in opposition to the will of its creator.” In that case Balti- 
more unsuccessfully challenged, under the equal protection 



Sec. 2 Place in the Governmental Structure 41 

clause, a state law exempting a railroad from ad valorem taxation 
by the city. 


MONAGHAN V. ARMATAGE 

Supreme Court of Minnesota, 1944. 218 Minn. 108, 15 N.W.2d 241 ; 
appeal dismissed 323 U.S. 681, 65 S.Ct. 436 (1945). 

Loring, Chief Justice. The plaintiff-appellant brought this 
suit to restrain the Minneapolis park board from transferring the 
possession and use of the municipal airport in that city to the 
Minneapolis-St. Paul Metropolitan Airports Commission created 
under authority of L.1943, c. 500. That act is discussed in Erick- 
son V. King, 218 Minn. 98, 15 N.W.2d 201 filed herewith. The 
commission intervened in support of the defendants’ demurrer to 
the complaint on the ground that it did not state a cause of action. 

In this case the contentions of the appellant are that L.1943, c. 
500, is special legislation in violation of Minn. Const, art. 4, § § 33, 
34, and that it attempts to take from the city of Minneapolis its 
property in the municipal airport without compensation, in viola- 
tion of the due process clause of U.S.Const. Amendment XTV, as 
well as Minn.Const. art. 1, § 13, which forbids the taking of private 
property for public use without just compensation. . 

4. We come now to the contention that the transfer of the use 
and possession of the municipal airport from the city park board 
to the commission is a taking without compensation. For the 
reasons stated under paragraph 5 of this opinion, the taking is 
not the taking of private property in violation of Minn.Const. art. 
1, § 13. 

5. The remaining question is whether Minneapolis has such a 
proprietary interest in the airport that its use and possession can- 
not be tal^en without compensation by the state acting through 
the commission authorized by c. 500. Is the city, as a state 
agency for the exercise of governmental powers, in a position to 
invoke the Fourteenth Amendment as against the state itself or 
its agency duly created and empowered by the legislature to take 
over the possession and use of municipal property? 

A municipality is merely a department of the state, a political 
subdivision created as a convenient agency for the exercise of 
such governmental powers as may be entrusted to it. City of 
Trenton v. New Jersey, 262 U.S. 182, 43 S.a. 534, 67 L.Ed. 937, 
29 A.L.R. 1471. Absent constitutional restriction, the legislature 
may at its pleasure modify or withdraw any powers so entrusted 
to a city, hold such powers itself, or vest them in other agencies. 
Hunter v. City of Pittsburgh, 207 U.S. 161, 178, 179, 28 S.Ct. 40, 
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46, 52 L.Ed. 151, 159, cited with approval in City of Trenton v. 
New Jersey, supra. 

Minn.Const. art. 4, § 36, specifically preserves the right in the 
legislature to provide general laws paramount to homerule char- 
ters. See State ex rel. Smith v. City of International Falls, 132 
Minn. 298, 156 N.W. 249; State ex rel. Erickson v. Gram, 169 
Minn. 69, 210 N.W. 616. 

The United States Supreme Court, speaking through Mr. Jus- 
tice Butler in City of Trenton v. New Jersey, supra, said, 262 U.S. 
188, 43 S.Ct 537, 67 L.Ed. 941: 

“ . . . This court has never held that these subdivisions 

may invoke such restraints [the Fourteenth Amendment and the 
contract clause] upon the power of the state.” 

It further said in the same case (262 U.S. 189, 43 S.Ct. 537, 67 
LJEd. 942) , speaking of Town of East Hartford v. Hartford 
Bridge Co., 10 How. 511, 533, 534, 536, 51 U.S. 511, 533, 534, 536, 
13 L.Ed. 518, 527-529: 

“ . . . The reasons given in the opinion (10 How. [at 

pages] 533, 534, 13 L.Ed. 518) support the contention of the state 
here made that the City cannot possess a contract with the state 
which may not be changed or regulated by state legisla- 
tion.” . . . 

A city holds its property for public purposes whether in further- 
ance of a proprietary or governmental purpose. It holds it sub- 
ject to the paramount power of the legislature, whose creature it 
is. The answer to the question before us becomes simple in the 
light of a realization that the city is but a subdivision of the legis- 
lative branch of government and always subject to the paramount 
power of the legislature, its creator. The legal situation is no dif- 
ferent from that where the state itself holds the property and sub- 
jects it to a different or greater use. 

In State ex. rel. School District v. County Board, 126 Minn. 209, 
212, 148 N.W. 53, 54, this court said: 

“ . . . The case is controlled by the further rule that the 

Legislature, having plenary control of the local municipality, of 
its creation and of all its affairs, has the right to authorize or di- 
rect the expenditure of money in its treasury, though raised for 
a particular purpose, for any legitimate municipal purpose, or to 
order and direct a distribution thereof upon a division of the ter- 
ritory into separate municipalities. . . . The local munici- 

pality has no such vested right in or to its public funds, like that 
which the Constitution protects in the individual, as precludes leg- 
islative interference. People v. Power, 25 111. 187; State Board 
[of Education] v. City, 56 Miss. 518. As remarked by the su- 
preme court of Maryland in Mayor v. Sehner, 37 Md. 180: ‘It is 
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of the essence of such a corporation, that the government has the 
sole right as trustee of the public interest, at its own good will 
and pleasure, to inspect, regulate, control, and direct the corpora- 
tion, its funds, and franchises.’ ” 

We therefore hold that c. 500, in authorizing the transfer of the 
use and possession of the municipal airport to the commission 
without compensation to the city or to the park board, does not vi- 
olate the Fourteenth Amendment to the Constitution of the 
United States. 

Order affirmed. 

On Petition for Rehearing. 

Per Curiam. Appellant now challenges the constitutionality of 
Ch. 500 as contravening Minn.Const. art. IV, § 34, which provides 
that “all such laws shall be uniform in their operation throughout 
the State.” We find no lack of uniformity in the application of 
Ch. 500. It not only applies to all present and future contiguous 
cities of the first class, but includes provisions for support of mu- 
nicipal airports which further the objectives of the act. Of 
course, if the appropriation made by the act is exhausted the leg- 
islature may or may not enlarge it as it is advised, but so long as 
the appropriation is available it appears it is applicable uniformly 
throughout the state. The legislature need not provide at this 
time for all future commissions which may come under the law. 

Nor do we see any violation of the Fourteenth Amendment to 
the federal constitution, since we see no infringement of the equal 
protection clause. All are treated alike who come within the act. 

Petition denied. 


See E. B. Schulz, “The Effect of the Contract Clause and the 
Fourteenth Amendment upon the Power of the States to Control 
Municipal Corporations” 36 Mich.L.Rev. 385 (1938). 

Notwithstanding the widely-accepted theory that state legisla- 
tive power is plenary a few courts have embraced the view that 
there is some sort of inherent right to local self-government, 
which exists quite apart from express constitutional guaranty or 
reservation. This exceptional doctrine stems largely from a sep- 
arate opinion of Judge Cooley, a jurist of great distinction, in Peo- 
ple ex rel. Le Roy v. Hurlbut, 24 Mich. 44 (1871), The case in- 
volved an attack on the validity of a statute which placed control 
of Detroit public buildings, other than schools, and of the City’s 
streets, parks, waterworks and sewer system in a board of public 
works, tne first members of which were appointed directly by the 
statute. The Michigan constitution provided that city officers 
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should be elected or appointed “at such times and in such manner 
as the legislature shall direct.” In opinions rendered seriatim 
all the judges agreed that direct legislative appointment offended 
this provision, but Judge Cooley went on to assert at length the 
idea that there is a historically-grounded independent “right” in 
local government to choose those who are to administer local af- 
fairs. Two well-known commentators have embraced the “inher- 
ent right” theory with vigor. Amasa M. Eaton, “The Origin of 
Municipal Incorporation in England and the United States” 25 
Rep.Am.Bar Ass’n 292 (1902) ; “The Right to Local Self-Govern- 
ment” 13 Harv.L.Rev. 441, 570, 638, 14 Id. 20, 116 (1900-1901) ; 
and Eugene McQuillin, “Constitutional Right of Local Self-Gov- 
ernment of Municipalities” 35 Am.L.Rev. 510 (1901) . The no- 
tion is reiterated with a sort of dogged chauvinism in the latest 
edition of McQuillin on Municipal Corporations. See Revised Vol. 
1 §§ 91, 188 et seq. and 267 et seq. (1940). Professor H. L. Mc- 
Bain, with equal vigor, has attacked the “inherent right” doctrine 
as unhistorical and entirely incompatible with American consti- 
tutional theory. McBain, “The Doctrine of an Inherent Right of 
Local Self-Government” 16 Col.L.Rev. 190, 299 (1916). 

In 1889 Indiana embraced the “inherent right” doctrine with- 
out benefit of any pertinent constitutional provision. State ex 
rel. Jameson v. Denny, 118 Ind. .382, 21 N.E. 252 (1889), and 
companion cases. It was re-affirmed in 1902. State ex rel. Geake 
V. Fox, 158 Ind. 126, 63 N.E. 19 (1902). These cases, like the 
Hurlbut case, involved statutes setting up, in one instance, an in- 
dependent public works board with control over streets, sewers 
and public buildings and, in three others, boards controlling po- 
lice and fire department functions, and providing for appointment 
of members by the legislature or the governor. Both in the Mich- 
igan and Indiana cases the right to choose local officers was rec- 
ognized only as to those deemed to be performing local, as dis- 
tinguished from general or state functions in the performance of 
which a local unit served as an arm of the state. A police force 
is engaged in a state function, says the Indiana court. The busi- 
ness of a fire department, however, is local. Since the provisions 
of the acts, creating, single police and fire boards, were considered 
inseparable, the entire acts were declared invalid. The opinions, 
unfortunately, do not leave off after making the distinction be- 
tween state and local fxmctions. Resort is had also to such labels 
as “private” and “corporate,” in contradistinction to “govern- 
mental.” The Indiana court employed these labels. The Iowa 
court did likewise when, in 1902, it applM the doctrine to strike 
down a statute setting up a court-appointed city board of water 
works trustees. Separation of powers was also invoked. State 
ex rel. White v. Barker, 116 Iowa 96, 89 N.W. 204 (1902). The 
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Kentucky Court of Appeals in the same year seized upon like ver- 
biage when it not only adopted the “inherent right” doctrine but 
applied it to a subject other than the selection of local oflBcers. 
In City of Lexington v. Thompson, 113 Ky. 540, 68 S.W. 477 
(1902) , a statute fixing the pay of members of a city fire depart- 
ment was declared invalid. As indicated in Campbell v. Board 
of Trustees of Fireman’s Pension Fund, 235 Ky. 383, 31 S.W.2d 
620 (1930), the invalidation of the statute could have been 
grounded upon an express constitutional provision. In a still 
later case, however, the court ignored that possibility in simply 
i-elying on the Thompson case as authority for invalidating a stat- 
ute fixing a minimum salary for city waterworks commissioners. 
Board of Aldermen of City of Ashland v. Hunt, 284 Ky. 720, 145 
S.W.2d 814 (1940). 

As to the vitality of the doctrine in Indiana see Harry T. Ice, 
“Municipal Home Rule in Indiana” 17 Ind.L.J. 375 (1942) . 

It remained for Montana to exhibit the “inherent right” doc- 
trine in all its logical perfection. 


STATE OF MONTANA ex rel. KERN v. ARNOLD 

Supreme Court of Montana, 1935. 

100 Mont. 346, 49 P.2d 976, 100 A.L.R. 1071. 

Anderson, Justice. Relators, individually and as members of 
the fire department of the city of Missoula, brought this action as 
an original proceeding in this court, seeking a writ of mandate to 
compel the mayor and councilmen of the city to comply with the 
provisions of chapter 49 of the Laws of 1935. 

It is alleged in the petition that the city of Missoula was incor- 
porated under the laws of the territory of Montana as a municipal 
corporation in 1889; that it has a population in excess of 10,000, 
and less than 25,000, and is operating under the commission form 
of government; that the respondents are, respectively, the mayor 
and councilmen of the city of Missoula; that the personnel of the 
city fire department is composed of the relators; that the fire de- 
partment is divided into two platoons, pursuant to the provisions 
of chapter 91 of the Laws of 1917 and acts supplementary thereto; 
that eight of the members of the fire department are receiving a 
salary of less than $150 per month; that the respondents have re- 
fused to obey the provisions of chapter 49, supra, and have an- 
nounced that they will continue to maintain the 2-platoon system 
and require the relators to work in excess of 8 hours per day; 
and will continue to refuse to pay those members of the fire de- 
partment the sum of $1,800 per year, who are now receiving a 
lesser sum. 
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The pertinent portion of chapter 49, Laws of 1935, provides: 
“On and after July 1st, 1935, in cities of the first and second 
classes, the City Council, City Commission, or other governing 
body, shall divide all members of the paid Fire Department, ex- 
cept the chief thereof, into platoons of three shifts. The members 
of each shift shall not be required to work or be on duty more 
than eight (8) hours of each consecutive twenty-four hours, ex- 
cept in the event of a conflagration or other similar emergency 
when such members or any of them may be required to serve so 
long as the necessity therefor exists. Each shift shall be changed 
once every two weeks. (Each member shall be entitled to at 
least one (1) day off duty out of each eight-day period of service 
without loss of compensation.) No member of a paid Fire De- 
partment of a city of the first or second class shall engage in any 
occupation of any other kind whatsoever. Members of paid Fire 
Departments of cities of the first class shall each receive a 
minimum salary of Eighteen Hundred Dollars ($1,800.00) per an- 
num, payable in equal monthly installments. Members of paid 
Fire Departments of cities of the second class shall suffer no 
reduction in salary on account of the operation of this Act, pro- 
vided that this Act shall not be operative as to cities of the sec- 
ond class unless the City Council, City Commission or other gov- 
ernmental body thereof shall by ordinance adopt same.” Sec- 
tion 1. 

The respondents have appeared by motion to quash and by 
answer. The motion to quash is based upon the ground that the 
petition fails to state facts sufficient to constitute a cause of ac- 
tion. The answer admits the facts detailed, supra. It is also al- 
leged that chapter 49 violates certain constitutional provisions, 
which we wiU presently notice so far as may be neces- 
sary. . . . 

In the case of State ex rel. City of Missoula v. Holmes, 47 P, 
(2d) 624, decided June 27, 1935, speaking with reference to the 
powers of cities, we said: “The powers granted to a municipal 
corporation are of two classes. ‘The first including those which 
are legislative, public, or governmental and import sovereignty; 
The second are those which are proprietary, or quasi private, con- 
ferred for the private advantage of the inhabitants and of the city 
itself as a legal person.’ Campbell v. City of Helena, 92 Mont. 
366, 16 P.2d 1, 2; State ex rel. Brooks v. Cook, 84 Mont. 478, 
276 P. 958; Griffith v. City of Butte, 72 Mont. 552, 234 P. 829; 
Milligan v. City of Miles City, 51 Mont. 374, 153 P. 276, L.R.a! 
1916C, 395. ... In the case of Hersey v. Neilson, supra 

[47 Mont. 132, 131 P. 30, Ann.Cas.l914C, 963], this court, speak- 
ing with reference to the power of the legislature over municipal 
corporations, said; ‘Because of its autonomous character— its en- 
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joyment of a large measure of organic independence— the muni- 
cipal corporation is relieved to a considerable extent from of- 
ficious, meddlesome legislation which seeks to interfere with its 
private or proprietary functions. The theory of local self-gov- 
ernment for municipal corporations is firmly established in this 
state. Helena Con. Water Co. v. Steele, 20 Mont. 1, 49 P. 382, 
37 X.R.A. 412; State ex rel. Gerry v. Edwards, 42 Mont. 135, 111 
P. 734, 32 L.R.A.,N.S., 1078, Ann.Cas.l912A, 1063.’ As to the 
first class of powers of a city enumerated above, the power of the 
legislature is supreme except as limited by express constitutional 
prohibitions; but as to the powers of the second class wherein 
the city is acting in a proprietary capacity, as distinguished from 
a governmental capacity, the theory of local government con- 
trols.” 

If in owning the equipment and property used in a fire depart- 
ment and in employing firemen the city is acting in its proprie- 
tary capacity, then the act in question, which of necessity requires 
the city to employ additional firemen at additional expense and 
to pay others additional compensation, operates to deprive the 
city of property without due process of law in contravention of 
the provisions of section 27 of article 3 of the Constitution. If, on 
the other hand, when engaged in these activities the city is ex- 
ercising a governmental function, the will of the Legislature is 
supreme. State ex rel. City of Missoula v. Holmes, su- 
pra. ... 

It is argued that by the great weight of authority a fire depart- 
ment maintained by a municipal corporation is classified as the 
exercising of a governmental function in cases where it was 
sought to hold the municipcdity liable for failure to secure proper 
equipment to extinguish fires and to maintain an adequate water 
supply for that purpose, and where it was sought to hold the 
city responsible for the negligence of firemen in the operation and 
use of equipment while attempting to extinguish fires, or in test- 
ing apparatus maintained for that purpose. . . . 

As pointed out, supra, this state, along with the courts of some 
other, has adhered to the theory of local self-government, or 
home rule, which has had the effect of classifying the functions of 
a municipal corporation as being proprietary to a greater degree 
than has been observed by the courts of other jurisdictions not 
applying this rule. In general, in those states which have applied 
the theory of local self-government to the same extent as we 
have, it is held that acts of the Legislature attempting to fix the 
amount of compensation to be paid firemen, to direct the levy of 
a compulsory tax for a firemen’s pension fund, and attempts to 
regulate the hours of employment of firemen which would not be 
valid as an exercise of the police power, are an undue invasion 
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of the rights of the municipalities on the theory that the estab- 
lishment and maintenance of a fire department is a proprietary 
function. City of Lexington v. Thompson, 113 Ky. 540, 68 S.W. 
477, 57 L.R.a' 775, 101 Am.St.Rep. 361; Campbell v. Board, 235 
Ky. 383, 31 S.W.2d 620; City of Evansville v. State, 118 Ind. 426, 
21 N.E. 267, 4 L.R.A. 93; State ex rel. Geake v. Fox, 158 Ind. 126, 
63 N.E. 19, 56 L.R.A. 893; Davidson v. Hine, 151 Mich. 294, 115 
N.W. 246, 15 L.R.A.,N.S., 575, 123 Am.St.Rep. 267, 14 Ann.Cas. 
352; Simpson v. Paddock, 195 Mich. 581, 161 N.W. 898. 

As disclosed by our statutes, the establishment of a fire depart- 
ment is voluntary on the part of the city, and likewise it is there 
declared that the firemen are not oflScers of the city. The appar- 
atus and equipment used by a fire department are the proper- 
ty of the city. The greater portion of the time of fireman when 
on duty is devoted to holding themselves in readiness to answer a 
call if the necessity arises, and during such waiting periods they 
are not exercising any function on behalf of the city, but rather 
the city is exercising its proprietary right over their time. 

We conclude that a city operates a fire department in its pro- 
prietary capacity, except when the fire department is engaged in 
the extinguishment of fires, going to and from the scenes of such 
conflagrations, or in testing equipment for use on such occasions, 
etc.; then it may be said on the ground of public policy based 
largely upon grounds of necessity, as demonstrated by the quota- 
tion, supra, from the case of Wilcox v. Chicago, supra, that it is 
exercising governmental functions. 

If the Legislature had made it compulsory on cities of the first 
and second class to maintain a fire department, then legislation 
such as here under consideration would not be subject to some 
of the existing constitutional objections. 

Therefore, when the Legislature attempts to set up a compul- 
sory 3-platoon system and dictates the compensation to be paid 
by the municipality to the firemen so employed, the proprietary 
rights of the city are invaded in a manner which cannot be justi- 
fied under the police power of the state, and on the authority of 
State ex rel. City of Missoula v. Holmes, supra, it is deprived of its 
property without due process of law. 

Accordingly, we must hold that the act in question is unconsti- 
tutional and void. 

The petition is dismissed and the writ denied. 
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With the Kern case should be considered State ex rel. Helena 
Housing Authority v. City Council of City of Helena, 108 Mont. 
347, 90 P.2d 514 (1939) . The housing authority obtained manda- 
mus requiring the city council to appropriate funds, in compliance 
with statute, to pay the preliminary expenses of the authority. 
The housing contemplated by the housing authority law had pre- 
viously been found to be for a public purpose in the sense that a 
public agency could undertake it. In order to distinguish the 
Kem case this concept of “public” purpose was translated into 
“governmental” and the way thus paved for concluding that the 
state could require municipal outlay for the purpose. Obviously, 
a fire department’s business involves a public purpose. Yet we 
find that venerable activity to be less governmental than the new 
function of providing low-cost housing. It remains unexplained, 
moreover, why, in the interest of the firemen and the members: 
of the public safeguarded by them, the police power does not ex- 
tend to requiring eight-hour duty periods in place of twelvp-hour 
shifts. 

In the Kem case the court invoked the state due process clause. 
The property of which the city was being deprived was not iden- 
tified. Presumably, the court had in mind merely that it would 
cost the city more to replace a two-platoon with a three-platoon 
fire department. But that merely meant that the city would 
have to exercise the delegated governmental power of taxation 
more onerously to meet the extra expense. Is that a deprivation 
of property? If the city is to be deemed tO' be merely representa- 
tive of its taxpayers, what standing do they have to assert that a 
heavier tax for an admittedly public purpose takes their property 
without due process? See H. L. McBain, “Due Process of Law 
and the Power of the Legislature to Compel a Municipal Corpora- 
tion to Levy a Tax or Incur Debt for a Strictly Local Purpose” 
14 Col.L.Rev. 406 (1914) . The “inherent right” doctrine is the 
controlling element; without its guaranty to the local unit of 
freedom of choice the due process argument would be quite unin- 
terdgitle. This, it is believed, is the true explanation of the doc- 
trine, supported by a few decisions and much dicta, that the leg- 
islature is precluded by due process requirements from compel- 
ling a municipality to levy a tax or incur a debt for a strictly local 
purpose. The legislature may, absent constitutional limitations, 
authorize the local tax or debt. That is obvious. But compulsion, 
it is said, will not do. What is wrong then is the political process 
involved. This is a strange setting for due process of law. 
The doctrine was supported, however, by no less an authority 
than Judge Dillon. 1 Dillon, Mim. Corps. §§ 119, 120 (5th ed. 

FORDHAiM Locai^ Got.IJ.C.B. — 4t 
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The “inherent right” concept has in one or two instances 
cropped up in the “no taxation without representation” formula. 
Thus, the Iowa court struck down a statute which gave a muni- 
cipal library board appointed by the mayor and council, the pow- 
er to determine the tax to be levied for library purposes. State 
ex rel. Howe v. Mayor, etc., of City of Des Moines, 103 Iowa 76, 
72 N.W. 639, 643, 644 (1897). The court relied on general prin- 
ciples in refusing “to extend” the authority to delegate the tax- 
ing power “to any body or person not directly representing the 
people.” 

In a recent case involving county government, the Pennsylvania 
Supreme Court relied upon “inherent right” theory to overcome 
the presumption of constitutionality but actually rested its deci- 
sion upon a particular constitutional provision. Commonwealth 
ex rel. Smillie v. McElwee, 327 Pa. 148, 193 A. 628 (1937) . . 

People V. Lynch, 51 Cal. 15 (1875), has been put forward as 
embracing the “inherent right” doctrine. John C. Peppin “Munic- 
ipal Home Rule in California” 30 Cal.L.Rev. 1, 30 et seq. (1941). 
California adopted constitutional municipal home I'ule in 1879. 
There is no indication that “inherent right” theory has had any 
vitality there since that time. 

It is not without significance that the New England States, 
which cradled town meeting government, uniformly embrace the 
doctrine of legislative supremacy. See Amyot v. Caron, 88 N.H. 
394, 190 A. 134 (1937) ; and City of Providence v. Moulton, 52 
R.I. 236, 160 A. 75 (1932) , both citing other cases. It will be re- 
membered, moreover, that in Connecticut and Rhode Island town 
government antedated central colonial government. 

In Ohio where constitutional municipal home rule obtains it has 
been held that the fire department of a city is a matter of state- 
wide concern and a statute establishing a platoon system is valid 
and controlling. State ex rel. Strain v. Houston, 138 Ohio St. 203, 
34 N.E.2d 219 (1941). It appears to be the prevailing view in 
home rule states that the conduct of a fire department is a state 
concern. See Note 141 A.L.R. 903 (1942) . 

(2) State Constitutional Limitations upon Legislative Power- 

Bans upon Special Legislation — Classification 

The decisions of the United States Supreme Court control the 
state courts, of course, in the application of the due process and 
contract clauses of the Federal Constitution. SiTnilaT > clauses 
commonly appear in state constitutions and, as to them, the state 
courts have the final word. It is not surprising that cases have 
arisen in which local governmental units successfully invoked 
these provisions against the parent states, nor that the cases em- 

Fobbhak Local Goy.U.C.B. 
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phasize the much-asserted dual personality of municipalities. The' 
due process issue is probably most sharply drawn in a situation 
involving a statute requiring transfer of property of a local unit 
to private hands without compensation. 


PROPRIETORS OF MOUNT HOPE CEMETERY v. CITY 

OF BOSTON 

Sii|>reme Judicial Court of Massachusetts, 1893. 158 Mass. 509, 33 N.E. 695.. 

Petition by the Proprietors of Mt. Hope Cemetery, a corpora- 
tion organized under chapter 265 of the Acts of 1889, for a writ 
of mandamus to compel the city of Boston to transfer to it the Mt. 
Hope Cemetery property as required by said act. ... 

Allen, J. Over property which a city or town has acquired 
and holds exclusively for purposes deemed strictly public, — ^that 
is, which the city or town holds merely as an agency of the state 
government for the performance of the strictly public duties de- 
volved upon it, — the legislature may exercise a control, to the ex- 
tent of requiring the city or town, without receiving compensa- 
tion therefor, to transfer such property to some other agency 
of the government, appointed to perform similar duties, and to be 
used for similar purposes, or perhaps for other purposes strictly 
public in their character. Thus much is admitted on behalf of the 
city, and the doctrine is stated and illustrated in many decisions. 
Weymouth & B. Fire Dist. v. County Com’rs, 108 Mass. 142; Whit- 
ney V. Stow, 111 Mass. 368; Rawson v. Spencer, 113 Mass. 40; 
Stone V. Charlestown, 114 Mass. 214; Kingman, Petitioner, 15S 
Mass. 566, 573, 27 N.E. 778; Meriweather v. Garrett, 102 U.S. 472; 
Mayor, etc., of Baltimore v. State, 15 Md. 376. By a pretty gen- 
eral concurrence of opinion, however, this legislative power of 
control is not universal, and does not extend to property acquired 
by a city or town for special purposes, not deemed strictly and 
exclusively public and political, but in respect to which a city or 
town is deemed rather to have a right of private ownership, of 
which it cannot be deprived against its will, save by the right of 
eminent domain, with payment of compensation. This distinction 
we deem to be well founded, but no exact or full enumeration can 
be made of the kinds of property which will fall within it, be- 
cause, in different states, similar kinds of property may be held 
under different laws, and with different duties and obligations, so 
that a kind of property might in one state be held strictly for pub- 
lic uses, while in another state it might not be. But the general 
doctrine that cities and towns may have a private ownership of 
property, which cannot be wholly controlled by the state govern- 
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ment, though the uses of it may be in part for the benefit of the 
community as a community, and not merely as individuals, is now 
well established in most of the jurisdictions where the question 
has arisen. ... 

In the case before us, we have to determine whether the city 
of Boston’s title to the Mt. Hope Cemetery is subject to legislative 
control; and this involves an inquiry, to some extent, into the 
usages and laws in this commonwealth relating to burying 
grounds, with a view of ascertaining whether, in the ownership 
of such property, towns have heretofore been regarded, or have 
acted, merely as agencies of the state government. . . . 

In view of all these considerations, the conclusion to which we 
have come is that the cemetery falls within the class of property 
which the city owns in its private or proprietary character, as a 
private corporation might own it, and that its ownership is pro- 
tected under the constitution of Massachusetts and of the United 
States, so that the legislature has no power to require its transfer 
without compensation. Const. Mass. (Declaration of Rights) art. 
1; Const. U. S. 14th Amend. 

In judging of the validity of the particular statute under con- 
sideration, (St.l889, c. 265), there are other reasons leading to 
the same result. The first is that the duties of the city in respect 
to providing a burial place for the poor, and for persons dying 
within its limits, are not taken away. The city is still bound to 
provide one or more suitable places for the interment of persons 
dying within its limits (Pub.St. c. 82, § 9,) and it is still bound to 
bury its paupers and indigent strangers, (Pub.St. c. 84, §§ 14, 17.) 
If this cemetery should be conveyed away under the provisions of 
St.l889, c. 265, the city would be bound to provide another. Cer- 
tainly the mere continuance of the city’s right to bury, in a limited 
portion of the cemetery, such persons as the law requires it to 
bury, is not a provision adequate to meet the requirement of Pub. 
St. c. 82, § 9; and, by the report of facts, the portion referred to is 
not likely to suffice, even for the burial of paupers, for any great 
length of time. The city is bound to provide a suitable place for 
the interment of persons dying within its limits, — -not poor per- 
sons, only, — ^but all persons; and the burial of the dead in ground 
not sanctioned by the city authorities is strictly forbidden. So far 
as we know, it has never been held that the legislature may re- 
quire a city or town, •without compensation, to transfer property 
which it has bought in order to enable it to discharge its statutory 
obligations, while at the same time its duties and obligations con- 
tinue to rest upon it. On the other hand, it is justly assumed that, 
if the property is to be transferred, the duties will be transferred, 
also. Rawson v. Spencer, 113 Mass. 40; Com. v. Plaisted, 148 
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Mass. 385, 386, 19 N.E.Rep. 224; Whitney v. Stow, 111 Mass. 368; 
Mayor, etc. of Baltimore v. State, 15 Md. 376. But the duty of 
burying paupers, and of providing a place for the interment of all 
persons dying in Boston, is not imposed upon the petitioner. The 
duties of the city, and the duties of the petitioner under St.l889, c. 
265, are not the same. 

Moreover, the legislative power over municipal property, when 
it exists, does not extend so far as to enable the legislature to re- 
quire a transfer, without compensation, to a private person or 
private corporation. The control which the legislature may exer- 
cise is limited. It must act by public agencies, and for public uses, 
exclusively. If the city has purchased property for purposes 
which are strictly and purely public, as a mere instrumentality of 
the state, such property is so far subject to the control of the leg- 
islature that other instrumentalities of the state may be substi- 
tuted for its management and care; but even the state itself has 
no power to require the city to transfer the title from public to 
private ownership. Upon the division of counties, towns, school 
districts, public property, with the public duty connected with it, 
is often transferred from one public corporation to another public 
corporation. But it was never heard of, that the legislature could 
require the city, without compensation, to transfer its city hall 
to a railroad corporation, to be used for a railway station, merely 
because the latter corporation has a charter from the legislature, 
and owes certain duties to the public. ... 

Petition dismissed. 


Wherein does this case differ from a gratuitous legislative 
transfer to private hands of state, county or municipal property, 
devoted to plainly governmental uses? Is not the basic question 
whether public property may be disposed of in that wise? If so, 
there will be secondary problems, of course, as to who has stand- 
ing to i-aise the question. 

Property of local units dedicated to public uses may be taken 
by eruinent domain for state purposes. State Highw’ay Commis- 
sion V. City of Eifeabeth, 102 N.J.Eq. 221, 140 A. 335 (1928), af- 
firmed City of Elizabeth V. State Highway Commission, 103 N.J. 
Eq. 376, 143 A. 916 (1928) (Municipal land used “as a corporation 
yard by the street department” taken for a state highway). 
There is no constitutional necessity in such a case that compen- 
sation be made. In re Condemnation of Land by Pennsylvania 
Turnpike Commission, 347 Pa. 643, 32 A.2d 910 (1943) (land of 
institution district taken for the Pennsylvania Turnpike). 

In the absence of governing constitutional limitations, a state 
may tax the property or activities of a local unit of government. 
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The courts are disposed, however, to consider tax statutes inappli- 
cable to local units unless the legislative intention that they be 
taxed clearly appears. Pelouze v. City of Richmond, 183 Va. 805, 
33 S.E.2d 767 (1945). This approach has been rejected in favor 
of taxability in the case of a local activity, deemed non-govern- 
mental, which was engaged in for profit. State v. Hamilton Coun- 
ty, 176 Tenn. 519, 144 S.W.2d 749 (1940). In 1937 the Indiana 
gross income tax law was so amended as to cover the income of 
political subdivisions derived from “private or proprietary activi- 
ties or business”. The tax has been applied to municipal water, 
gas and electric utilities, markets, a wharf, a golf coui’se, an air- 
port, cemeteries and a swimming pool. See Department of Treas- 
ury V. City of Evansville, 223 Ind. 435, 60 N.E.2d 952 (1945) , and 
companion cases. Some form of tax exemption for the property 
of local governmental units is universal, but such exemptions are 
usually deemed inapplicable to taxes other than property levies. 
For a collection of cases see Note 159 A.L.R. 365 (1945). 

Constitutional limitations upon legislative action affecting local 
government consist of (a) various unqualified denials of legisla- 
tive power, (b) provisions requiring local action or approval and 
(c) prohibitions upon local and special legislation. The third 
class is the most important and most appropriate for considera- 
tion at this juncture. The others will be briefly noticed here simp- 
ly to round out the picture. There is no pretense of exhaustive 
treatment. The provisions of particular constitutions will be re- 
ferred to as suggestive, not necessarily as typical. It is evident 
that many of these provisions originated as means of curbing leg- 
islative abuses in relation to local government, some of which have 
been mentioned in the foregoing pages. 

(a) Unqtidlified denial of legislative power 

(i) Lending of state credit to local units 
Mo.Const. of 1945, Art. ni: 

Sec. 39. The general assembly shall not have pow- 
er: (1) to give or lend or to authorize the giv- 
ing or lending of the credit of the state in aid or to 

any person, association, municipal or other corpora- 
tion; 

( 2 ) To pledge the credit of the state for the pay- 
ment of the liabilities, present or prospective, of any 
individual, association, municipal or other corpora- 
tion. 

(ii) Lending of credit of and making of donations by local 

units 

Mo.Const. of 1945, Art. VI: 

Sec. 23. No county, city or other political corpora- 

flATI nr- Cl 17101 riin. 
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scribe for stock in any corporation or association, or 
lend its credit or grant public money or thing of 
value to or in aid of any corporation, association or 
individual, except as provided in this constitution. 
Sec. 25. No county, city or other political corpora- 
tion or subdivision of the state shall be authorized to 
lend its credit or grant public money or property to 
any private individual, association or corporation, — 
(an exception in favor of pension payments is omit- 
ted) . 

(iii) Extra compensation to public officers, employees, and 
contractors 

Mo.Const. of 1945, Art. ni, § 39: 

(3) To grant or to authorize any county or munici- 
pal authority to grant any extra compensation, fee 
or allowance to a public officer, agent, servant or 
contractor after service has been rendered or a 
contract has been entered into and performed in 
whole or in part. 

(iv) State levy of taxes for local purposes 
Mo.Const. of 1945, Art. X: 

Sec. 1. The taxing power may be exercised by 
the general assembly for state purposes, and by 
counties and other political subdivisions under pow- 
er granted to them by the general assembly for 
county, municipal and other corporate purposes. 

This section must be read with Article X, Section 10 (b) 
which permits general laws providing for the allocation to 
local units for local purposes of funds collected for state pur- 
poses. 

(v) Delegation to special commissions of control over nm- 
nicipal facilities or power to perform municipal functions 
Pa.Const., Art. HI: 

Sec. 20. The General Assembly shall not delegate 
to any specieil commission, private corporation or as- 
sociation, any power to make, supervise or inte'^fere 
with any municipal improvement, money, property 
or effects, whether held in trust or otherwise, or to 
levy taxes or perform any municipal function what- 
ever. 

The background of this type of provision is found in legis- 
lation of the character attacked in the leading “inherent 
right” cases — ^legislation which placed control of municipal 
public works or functions in the hands of special boards or 
commissions not accountable to the local governing body or 
electorate. Recently the question has arisen whether a pro- 



56 


Local Governmental Units 


Ch. 2 


local housing authority to effect slum clearance through low- 
Gost housing. In both California and Pennsylvania a negative 
answer has been given. Housing Authority of County of Los 
Angeles v. Dockweiler, 14 Cal.2d 437, 94 P.2d 794 (1939); 
Doman v. Philadelphia Housing Authority, 331 Pa. 209, 200 
A. 834 (1938). There is authority, however, that a prohibi- 
tion of this character prevents state utility commission reg- 
ulation, of a utility enterprise conducted by a municipality, as 
to domestic but not as to extra-mural service. See Public 
Utilities Commission of Colorado v. City of Loveland, 87 
Colo. 556, 289 P. 1090 (1930), citing earlier cases. 

(vi) Payment of unauthorized claims 
Mo.Const. of 1945, Art. Ill, § 39: 

(4) To pay or to authorize the payment of any 
claim against the state or any county or municipal 
corporation of the state under any agreement or 
contract made without express authority of law. 

This is, in effect, a denial of power to enact one type of 
validating or curative statute. The Missouri ban on specie! 
and local legislation, as do those of other states, covers meas 
ures legalizing the unauthorized or invalid acts of state, coun- 
ty or municipal officers. Mo.Const. of 1945, Art. HI, § 40 
(25). In most instances a validating act would be local or 
special because it related only to past transactions. 

(b) Provisions requiring local action or approval 
(i) Street franchises 

Mich.Const. of 1909, Art. Vni.: 

Sec. 28. No person, partnership, association or 
corporation operating a public utility shall have the 
right to the use of the highways, streets, alleys or 
other public places of any city, village or township 
for wires, poles, pipes, tracks or conduits, without 
the consent of the duly constituted authorities of 
such city, village or township; nor to transact a local 
business therein without first obtaining a franchise 
therefor from such city, village or township. The 
right of an cities, villages and townships to the rea- 
sonable control of their streets, alleys and public 
places is hereby reserved to such cities, villages and 
townships. 

The more common provision on this subject relates simply 
to street railroad franchises. It will be observed, moreover, 
that while some extend their benefits to townships, the pri- 
mary beneficiaries are municipalities and counties are not 
mentioned. Thus, there is no guaranty to a county of con- 
trol of suburban streets for which it is responsible. Absent a 
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may vest authority with respect to utility franchises in streets 
in the public service commission. City of Geneseo v. Illinois 
Northern Utilities Co., 363 111. 89, 1 N.E.2d 392 (1936) . Note 
the shift in statutory interpretation disclosed in City of Gen- 
eseo V. Illinois Northern Utilities Co., 378 111. 506, 39 N.E.2d 
26 (1941). 

(ii) Consolidation, alteration and dissolution of counties; 
removal of county seats 
Mo.Const. of 1945, Art. VI: 

Sec. 3. Two or more counties may be consolidated 
by vote of a majority of the qualified electors voting 
thereon in each county affected, but no such vote 
shall be taken more than once in five years. The 
former areas shall be held responsible for their re- 
spective outstanding liabilities as provided by law. 
Sec. 4. No county shall be divided or have any por- 
tion stricken therefrom except by vote of a majority 
of the qualified electors voting thereon in each coun- 
ty affected. 

Sec. 5. A county may be dissolved by vote of two- 
thirds of the qualified electors of the county voting 
thereon, and when so dissolved all or portions there- 
of may be annexed to the adjoining county or coun- 
ties as provided by law. 

Sec. 6. No county seat shall be removed except by 
vote of two-thirds of the qualified electors of the 
county voting thereon at a general election, but no 
such vote shall be taken more than once in five 
years. 

<iii) Local selection of local officers 

N. Y. Const (as am’d in 1938) , Art. IX: 

Sec. 7. Except as herein otherwise provided for 
counties in the city of New York, county officers 
whose election or appointment is not provided for 
by this constitution, shall be elected by the electors 
of the respective counties or appointed by the boards 
of supervisors, or other county authorities, as the 
legislature shall direct. 

Sec. 8. . . . All city, town and village officers, 

whose election or appointment is not provided for 
by this constitution shall be elected by the electors 
of such cities, towns and villages, or of some division 
thereof, or appointed by such authorities thereof, as 
the legislature shall designate for that purpose. All 
other officers, whose election or appointment is not 
provided for by this constitution, and all officers, 
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w^hose offices may hereafter be created by law, shall 
be elected by the people or appointed, as the legisla- 
ture may direct. 

It is of considerable historical interest that these sections 
derive from provisions in the first constitution of the state, 
that of 1777. Section XXIX of that instrument preserved to 
the “people” the authority to elect town clerks, supervisors, 
assessors, constables, collectors, and all other officers there- 
tofore elected by them. The other officers elective at that 
time were aldermen, assistant aldermen, overseers of the poor 
and surveyors of highways. See Problems Relating to Home 
Rule and Local Government, Vol. I of Publications of New 
York State Constitutional Convention Committee 106 (1938) . 

(c) Prohibitions upon local and special legislation 
Mo.Const. of 1945, Art. m: 

Sec. 40. The general assembly shaU not pass any local or 

special law: 

(1) authorizing the creation, extension or impairment of 
liens; 

(2) granting divorces; 

(3) changing the venue in civil or criminal cases; 

(4) regulating the practice or jurisdiction of, or chang- 
ing the rules of evidence in any judicial proceeding 
or inquiry before courts, sheriffs, commissioners, 
arbitrators or other tribunals, or providing or chang- 
ing methods for the collection of debts, or the en- 
forcing of judgments, or prescribing the effect of 
judicial sales of real estate; 

(5) summoning or empaneling grand or petit juries; 

(6) for limitation of civil actions; 

(7) remitting fines, penalties and forfeitures or refund- 
ing money legally paid into the treasury; 

(8) extending the time for the assessment or collection 
of taxes, or otherwise relieving any assessor or col- 
lector of taxes from the due performance of their 
duties, or their securities from liability; 

^ ( changing the law of descent or succession; 

(10) giving effect to informal or invalid wills or deeds; 

(11) affecting the estates of minors or persons under dis- 
ability; 

(12) authorizing the adoption or legitimation of children; 

(13) declaring any named person of age; 

( 14) changing the names of persons or places ; 

(15) vacating town plats, roads, streets, or alleys; 

(16) relating to cemeteries, graveyards or public grounds 
not of the state; 
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(17) authorizing the laying out, opening, altering or 
maintaining roads, highivays, streets or alleys; 

(18) for opening and conducting elections, or fixing or 
changing the place of voting; 

(19) locating or changing county seats; 

(20) creating nevs?^ townships or changing the boundaries 
of townships or school districts; 

(21) creating offices, prescribing the powers and duties 
of officers in, or regulating the affairs of counties, 
cities, townships, election or school districts; 

(22) incorporating cities, towns, or villages or changing 
their charters; 

(23) regulating the fees or extending the powers of aider- 
men, magistrates or constables; 

(24) regulating the management of public schools, the 
building or repairing of schoolhouses, and the rais- 
ing of money for such purposes ; 

(25) legalizing the unauthorized or invalid acts of any 
officer or agent of the state or of any county or mu- 
nicipality; 

(26) fixing the rate of interest; 

(27) regulating labor, trade, mining or manufacturing; 

(28) granting to any corporation, association or individ- 
ual any special or exclusive right, privilege or im- 
munity, or to any corporation, association or indi- 
vidual the right to lay down a railroad track; 

(29) relating to ferries or bridges, except for the erection 
of bridges crossing streams which form the bound- 
ary between this and any other state; 

(30) where a general law can be made applicable, and 
whether a general law could have been made applic- 
able is a judicial question to be judicially determined 
without regard to any legislative assertion on that 
subject. 

Obviously, some of the items in this list do not apply to local 
government. It will be seen, however, that a surprising number 
do, and a few quite directly. Theoretically, the general clause in 
item “(30)” covers the whole ground, since the theory underlying 
all the specific items is that the subject is one which can be ade- 
quately dealt with by general law. Tliis is, doubtless why the 
Michigan Constitution contains only the general clause apart 
from two special proscriptions set off in separate sections. Mich. 
Const, of 1908, Art. V, §§ 30-32. 

If a given statute is not within any of the specific categories it 
may still not meet the test of the general clause. In relatively 
few eases, however, has the general clause been the basis for de- 
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daring acts invalid. L.N. Cloe and Sumner Marcus, “Special and 
Local Legislation” 24 Ky.L.J. 351, 366 (1936). The “judiciaUty” 
of questions arising under the general clause varies from state 
to state. Some state constitutions expressly repose confidence in 
the legislature; others, like Missouri, stipulate judicial review. 
There is a parallel division of opinion among the courts in states 
the constitutions of which do not speak to the point. 2 Suther- 
land, Statutory Construction § 2103 (3rd ed. Horack — 1943). The 
problem is one ill-suited for judicial consideration. The question, 
“could a general law be made applicable?”, does not really call for 
interpretation and application of existing law but requires a pol- 
icy determination as to whether the subject is one which could 
be effectually dealt with by general law. “The problem in last 
analysis is one of legislative policy, v/ith a wide margin of discre- 
tion conceded to the lawmakers”. Cardozo, J., in Williams v. 
Mayor and City Council of Baltimore, 289 U.S. 36, 45, 53 S.Ct. 
431, 434 (1933). This theory has, in effect, been written into 
Section 9 of Article IV of the New Jersey Constitution of 1947. 

Prohibitions upon local and special legislation do not preclude 
classification. What constitutes a judicially acceptable basis for 
classification is an inquiry clouded with diversity. The courts 
have faced a difficult situation. In more than one state abvtse of 
classification has been a commonplace. The device is the trans- 
parent business of couching a measure in general terms with ref- 
erence to a basis of classification which renders it necessarily 
local or special in operation and effect. The most common classi- 
fication factor, in acts relating to local government, has been pop- 
ulation. Narrow population groupings above the level of the nu- 
merous small municipalities tend to isolate the larger communi- 
ties, each into a separate class. Such a course in Ohio finally pro- 
voked the Supreme Court to destroy the whole classification edi- 
fice. State ex rel. Knisely v. Jones, 66 Ohio St. 453, 64 N.E. 424 
(1902); State ex rel. Attorney General v. Beacom, 66 Ohio St, 
491, 64 N.E. 427 (1902). 

Classification in terms of substantial population difference for 
purposes of municipal or county organization and powers is wide- 
ly employed without constitutional difficulty. That is true, even 
though the largest city in the state falls in a class by itself, so 
long as the classes are open. In actuality the open-end feature 
may be but an empty shell. If, for example, as is not uncommon, 
the largest city is in a class by itself, the legislature can preserve 
the single-member classification by moving up the population 
minimum when some other municipality approaches it. In Ne- 
braska cities of over 100,000 were in the top class. When Lincoln, 
the lone member, crossed 150,000 the legislature put a wide gap 
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between it and units in the next class by moving the floor up to 
150,000. Neb.Laws 1937, L.B. 138. 

Once such a classification is adopted, should later measures en- 
acted with reference to it be upheld without inquiry as to the 
relevancy of the population factor to the purposes and provisions 
of those measures? The population factor has but a rough cor- 
relation to community differences, at best, but if it is to be broken 
down as to any matter affecting the form or functions of local 
government where could any line be drawn short of reconsidering 
the basic classification as to every point of difference? The Wis- 
consin Court was faced with this problem in Christoph v. City of 
Chilton, 205 Wis. 418, 237 N.W. 134 (1931). By a four-to-three- 
decision a statute authorizing disannexation of farm lands from 
cities of the fourth class was declared unconstitutional as creat- 
ing an arbitrary classification. The court permitted the city to 
assert that the statute denied equal protection of the laws to own- 
ers of farms in cities of other classes. That put the case in terms, 
of a classification applicable to individuals as distinguished from 
imits of local government and avoided consideration of the real 
problem. 

If the particular measure under scrutiny uses the basic popula- 
tion classification with respect to a subject other than the organ- 
ization and powers of local governmental units the court is likely 
to examine the classification afresh as applied to that measure. 
Mannini v. McFarland, 294 Ky. 837, 172 S.W.2d 631 (1943). 

Once an effective classification of municipalities or counties has 
been made, will further classification be sustained? In the ab- 
sence of constitutional provisions addressed to this problem, it 
may be suggested that the answer wiU depend upon the classifi- 
cation employed in the statute under scrutiny on the theory that 
the primary classification is not to be taken as exhausting the 
possibilities. Monaghan v. Armatage, 218 Minn. 108, 15 N.W.2d 
241 (1944) (Act which authorized creation of a metropolitan air- 
ports commission to control airports for any two contiguous, 
cities of first class upheld though applicable in fact only to Min- 
neapolis and St. Paul.) The Missouri Constitution, for one, 
speaks to the point. It requires the legislature to classify coun- 
ties into not more than four classes and cities and towns into a 
like maximum and to provide the same powers and restrictions 
for each class. Mo.Const., Art. VI, § § 8,15.^ It is further pro- 
vided, as to counties, that a law applicable to a county shall ap- 
ply to all counties in its class. This clearly freezes county classi- 

1 It is wortliy of note that these Missouri provisions do not specify the basis; 
for classification. That population was the intended basis is a reasonable- 
assumption, however. It fits with the scheme of home rule powers for units, 
above certain population levels. 
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fication. In an opinion, concurred in as to the present point by 
only three of seven judges, the Missouri Supreme Court early 
interpreted the provision as to cities and towns to have this ef- 
fect. Murnane v. City of St. Louis, 123 Mo. 479, 27 S.W. 711 
(1894) . The Court has since rejected that position, however, and 
now wiU uphold any classification deemed reasonable. City of 
Lebanon V. Schneider, 349 Mo. 712, 163 S.W.2d 588 (1942). 
In Wyoming, on the other hand, a similar constitutional provision 
is construed to preclude subclassification. May v. City of Lara- 
mie, 58 Wyo. 240, 131 P.2d 300 (1942). A like result has been 
reached in California as to a provision which merely requires clas- 
sification. Mayor and Common Council of the City of Darby v. 
San Jose, 104 Cal. 642, 38 P. 500 (1894) . The basic classification, 
of course, may be modified. 

A peculiar situation exists in Florida. The constitutional pro- 
hibition upon special or local laws relating to the incorporation or 
government of cities and towns is a part of the same sentence 
which commands the legislature to classify cities and towns ac- 
cording to population and to provide for their incorporation and 
government, both by general law. The legislature has ignored 
the mandate and the supreme court has held that so long as the 
affirmative feature of the provision is not effectuated by enabling 
legislation the prohibition is not operative. State ex rel. Wilder 
■V. aty of Jacksonville, 157 Fla. 276, 25 So.2d 569 (1946). State 
ex rel. Matthews v. Alsop, 120 Fla. 628, 163 So. 80 (1935). The 
mandate is, obviously, not judicially enforceable in any direct 
.sense; the prohibition is. To refuse to enforce the latter is to de- 
stroy the sanction for the former. 

“There can be no proper classification of cities or counties 
except by population. The moment we resort to geographical 
distinctions we enter the domain of special legislation, for the rea- 
son that such classification operates upon certain cities or coun- 
ties to the perpetual exclusion of all other.” Per Paxson, J., in 
Commonwealth ex rel. Fertig v. Patton, 88 Pa.St. 258, 260 
(1878) . Let us suppose that geographical differences bear heavi- 
ly upon the purpose of a given statute. Why, for example, em- 
power any municipalities other than those situated on navigable 
waters to operate ferries or build and operate wharves ? Geogra- 
phical classification has been upheld. Monaghan v. Armatage, 
:218 Minn. 108, 15 N.W.2d 241 (1944) (Unified airport control for 
contiguous cities); Albright v, Sussex County Lake and Park 
Commission, 68 N.J.L. 523, 53 A. 612 (1902) (Classification of 
counties by reference to presence of fresh water lakes of a certain 
minimum size for purpose of county development or public re- 
sorts) ; State ex rel. Bowker v. Wright, 54 N.J.L. 130, 23 A. 116 
<1891) (Cities located on or near the ocean authorized to lay out 
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beachfront streets, drives and walks) ; State Board of Health v, 
Greenville, 86 Ohio St. 1, 98 N.E. 1019 (1912) . 

In some fifteen states there is a constitutional requirement that 
all laws of a general nature sheill have a uniform operation. This 
creates no additional problem. If it be assumed that a given sub- 
ject is general in nature we have the same old problem as to clas- 
sification; uniformity within the class is enough if the basis for 
classification is valid. Monaghan v. Armatage, 218 Minn. 108, 15' 
N.W.2d 241 (1944). 2 Sutherland, Statutory Construction §, 

2107 (3rd ed. Horack, 1943) . 


STATE ex rel. FIRE DISTRICT OF LEMAY v. SMITH 

Supreme Court of Missouri, 1945. 353 Mo. 807, 184 S.W.2d 593. 

Douglas, Chief Justice. This is an original proceeding in 
mandamus to compel the State Auditor to register bonds in the 
amount of $25,000 issued by the Fire District of Lemay in St. 
Louis County. The auditor refused registration on the ground 
the act authorizing the incorporation of the fire district and the 
issuance of the bonds is unconstitutional. We find the bonds 
should be registered. 

The act (Laws 1941, p. 505, Mo.R.S.A. § 13927.1 et seq.) pro- 
vides for the Incorporation of fire districts in counties of 200,000 
to 400,000 inhabitants with the power to tax, issue bonds, acquire 
fire-fighting apparatus, and employ firemen. 

An act of the Legislature carries the presumption of constitu- 
tionality. The court will not declare an act unconstitutional un- 
less it plainly contravenes the Constitution. Furthermore, the- 
act embraces a proper subject of legislation because fire protec- 
tion for the public safety is within the police power of the State. 

Article IV, Section 53 of the Constitution, Mo.R.S.A., provides: 
“ . . . Where a general law can be made applicable, no- 

local or special law shall be enacted; and whether a general 
law could have been made applicable in any case is hereby de- 
clared a judicial question, and as such shall be judicially deter- 
mined, without regard to any legislative assertion on that sub- 
ject.” 

Is the act a local or special law because it applies only to coun- 
ties of 200,000 to 400,000 inhabitants? According to its terms 
the act applies: “Whenever the erection of buildings in any 
territory located without the corporate limits of any village or 
city becomes so congested that destruction of said buildings by 
fire becomes a danger to life and property and that fire preven- 
tion measures becomes a public necessity or benefit, if any such. 
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area may be within any county in the State of Missouri, now 
or hereafter having a population not less that two hundred thou- 
sand (200,000), nor more than four hundred thousand (400,- 
000) inhabitants, according to the last United States decennial 
census, said area may establish and incorporate a fire district 
under this act in the manner hereinafter provided.” 

The question of classification is primarily for the Legislature. 
If there is any reasonable basis for the classification made the 
court must sustain it. Hull v. Baumann, 345 Mo. 159, 131 S.W. 
;2d 721. 

Population furnishes a proper basis for classification in a gen- 
eral law regulating counties which fall within the class when 
such classification is reasonable and germane to the purpose of 
the law. Roberts v. Benson, 346 Mo. 676, 142 S.W.2d 1058. 
Classification on the basis of population is proper here because 
population is germane to the purpose of the act, fire protection, 
in view of the greater likelihood of the spread of fire with the 
resulting increase in danger and loss in thickly populated areas. 
The danger against which the act seeks to protect grows out 
of a density of population. Without exception, so far as we 
know, fire protection is supplied by incorporated communities. 
The congested unincorporated areas have the same need for it. 

St. Louis County is the only county now within the popula- 
tion bracket stated in the act. Such fact alone does not make 
the act a special law for the reason the act will also apply to 
other counties which will attain the same population in the fu- 
ture. Where an act is potentially applicable to other counties 
which may come into the same class it is not a local law. Rob- 
erts V. Benson, 346 Mo. 676, 142 S.W.2d 1058, supra. 

Respondent argues the Legislature does not give the right of 
organizing fire districts to all the congested areas that need it, 
but only to those areas in counties covered by the act and for 
that reason the act is arbitrary, and contrary to the rule ex- 
pressed in State ex rel. Holla way v. Knight, 323 Mo. 1241, 21 
.S.W.2d 767 and quoted in Hull v. Baumann, supra [345 Mo. 159, 
131 S.W.2d 724], as follows: “But a law general so far as pop- 
ulation is concerned may be a special law if the classification 
made therein is unnatural, unreasonable, and arbitrary so that 
the act does not apply to all persons, objects, or places similar- 
ly situated.” This statement is too broad and is not supported 
by the decisions. Where, as here, population is a reasonable ba- 
sis for classification it is only necessary that the act apply to 
all places of the same population designated in the law. The 
fact there may be congested areas in counties having a differ- 
ent population does not make the act a special law. The dis- 
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cussions leading to opposite conclusions in State ex inf. Gentry 
V. Armstrong, 315 Mo. 298, 286 S.W. 705; Rose v. Smiley, Mo. 
Sup., 296 S.W. 815; and State ex rel. Gentry v. Curtis, 319 Mo. 
316, 4 S.W.2d 467, are not in harmony with the prevailing rule. 
Reals V. Courson, 349 Mo. 1193, 164 S.W.2d 306, is not pertin- 
ent because the law discussed there was applicable to a single 
county only and not even potentially applicable to any other. 

The act we are considering applies generally to all congested 
areas similarly situated, that is — situated in counties of the same 
population bracket. Because there are other congested areas to 
which the same act might have been applied does not stamp 
the classification as unreasonable. See City of Lebanon v. 
Schneider, 349 Mo. 712, 163 S,W.2d 588; State v. Gritzner, 134 
Mo. 512, 36 S.W. 39; State ex inf. Crow v. Aetna Insurance 
Co., 150 Mo. 113, 51 S.W. 413. . . . 

Respondent should register the bonds. For that purpose our 
alternative writ of mandamus is made peremptory and ordered 
issued. 


FEDERAL PAVING CORPORATION v. PRUDISCH 

Supreme Court of Wisconsin, 1940. 235 Wis. 527, 293 N.W. 156. 

WxcKHEM, Justice, The controversy involved in this case has 
been before the court in the cases of Bechthold v. Wauwatosa, 
228 Wis. 544, 277 N.W. 657, 280 N.W. 320, and Federal Paving 
Corporation v. Wauwatosa, 231 Wis. 655, 286 N.W. 546. In the 
first case this court held a street paving contract under which 
plaintiff sought payment for the contract price void for failure 
to follow statutory prescriptions concerning the letting of bids. 
In the second, this court held that plaintiff could not maintain 
an action against the city for restitution of the reasonable value 
of the paving. Following the last of the two decisions, the leg- 
islature enacted sec. 62.215, Stats., which provides as follows: 

“Authority to pay for public work done in good faith. (1) 
Whenever any city shall have received prior to January 1, 1939, 
and shall be enjoying any benefits or improvements furnished 
under any contract which shall have been or shall hereafter be 
declared as imposing no legal obligation upon such city, and 
which contract was entered into in good faith and was fully per- 
formed and the work accepted by the proper city officers, so 
as to impose a moral obligation upon such city to pay therefor, 
such city may, by resolution of its common council and in con- 
sideration of such moral obligation, pay to the person furnish- 
ing such benefits or improvements the fair and reasonable value 
of such benefits and improvements. 

FoKDHAii Local Gov.TT.G.B.—^ 


66 


Local Governmental Units 


Ch. 2 


“(2) The fair and reasonable value of such benefits and im- 
provements and the funds out of which such payment shall^ be 
made shall be determined by the common councU of such city. 
Such payments may be made out of any available funds, and 
said common council shall have authority, if necessary, to levy 
and collect taxes in sufficient amount to meet such payment. 

“ (3) Where special assessments shall have been levied for the 
benefits or improvements mentioned in subsections (1) and (2) 
of this section, the common council of such city may validate 
such special assessments and apply the proceeds thereof towards 
pasnnent for such benefits and improvements.” 

Acting under the authority of this section, the common coun- 
cil of the city of Wauwatosa adopted a resolution authorizing 
and directing the payment to plaintiff by the proper city officers 
the sum of $24,596.78. The resolution recites the necessity of 
the improvement in question, the fact that plans and specifi- 
cations were prepared and advertisements for bids had, and bids 
received of which plaintiff’s was the lowest; that the contract 
was let to the plaintiff and plaintiff fully completed the perform- 
ance of the contract; that the work was approved and accepted 
by the city; that the supreme court of the state of Wisconsin 
has rendered a decision declaring the contract to have imposed 
no legal obligation upon the city solely because of a failure to 
publish the advertisement for bids once a week for a full two 
successive weeks; that the city has enjoyed and is enjoying the 
benefits of the improvements; that the contract was entered 
in good faith; and that no payment has been made to the con- 
tractor for the improvement; that there rests upon the city 
a moral obligation to pay for the improvement; and that the 
city has levied special assessments upon the properties abutting 
the improvement. It is resolved that the fair and reasonable 
value of the benefits was $27,596.78, less $3,000 which will be 
required for repair of the pavement; that the special assess- 
ments heretofore levied are validated; that the “proper city 
officials of said City be and they hereby are authorized and in- 
structed to draw and deliver a city order to Federal Paving Cor- 
poration in the sum of $24,576.78, provided the moneys involved 
now by this resolution be legally payable.” A city order was 
thereupon executed by the city clerk and the comptroller di- 
recting the defendant city treasurer to pay the said sum out 
of the village funds. The comptroller duly certified that there 
were sufficient funds in the possession of the city to pay the 
same, and this is still the situation. The city treasurer refused 
and still refuses to make this payment The contention of the 
city treasurer and the intervening defendants was that sec. 62.- 
215, Stats., is invalid as special legislation under sections 31 and 

Foedham- I/OCAL Ooy.,U.C.B. . 
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32 of Article TV, Constitution. The trial court sustained this 
position and held that while there may be classifications of cities, 
all classifications must satisfy all of the following requisites: 
(1) They must be based upon substantial distinctions which niake 
one class really different from another; (2) they must be ger- 
mane to the purpose of the law; (3) they must not be based 
upon existing circumstances; (4) the law must apply equally 
to every member of the class; (5) the characteristics of each 
class should be so far different from those of other classes as 
to reasonably suggest the propriety of the substantially different 
legislation. Johnson v. Milwaukee, 88 Wis. 383, 60 N.W. 270. 
Upon the basis of rule (3), the trial court concluded that sec. 
62.215, Stats., classified cities into those which prior to January 
1, 1939, had entered into such contracts as are described in the 
section and those which after that date had entered such con- 
tracts; that the section was based upon existing circumstances 
and created a closed class; that no sufficient reason existed for 
the classification; and that the section was to be treated as a 
special law, void under the provisions of Article TV, sec. 31, 
sub. 9, which prohibits the legislature from enacting any spe- 
cial or private law “for incorporating any city, town or village, 
or to amend the charter thereof.” Although the matter is not 
free from difficulty, we conclude that the conclusions of the 
trial court were sound. 

By its terms, sec. 62.215, Stats., applies to all cities, and much 
of the argument in support of its validity is based upon this cir- 
cumstance. That is to say, it is appellant’s claim that since 
the section under examination applies to all cities, there is no 
question of classification and a fortiori no room for the conten- 
tion that a closed class is created. The difficulty with appel- 
lant’s contention is that although the terms of the section are 
in no way restricted, see. 62.03 excludes from its provisions cities 
of the first class operating under special charters, and hence 
sec. 62.215 applies only to cities of the second, third and fourth 
classes. Thus, we are presented with the question whether a 
statute applicable only to cities of the second, third and fourth 
classes, which purports so to amend their charters as to per- 
mit these cities to recognize moral obligations arising out of 
void contracts entered into prior to January 1, 1939, is a spe- 
cial act creating a closed class into which no other municipality 
may grow. That it does so seems to have been established in 
Johnson v. Milwaukee, 88 Wis. 383, 60 N.W. 270; Boyd v. Mil- 
waukee, 92 Wis. 456, 66 N.W. 603; Burnham v. Milwaukee, 
98 Wis. 128, 73 N.W. 1018; Cawker v. Central B. P. Co., 140 
Wis. 25, 121 N.W. 888; and Neacy v. Drew, 176 Wis. 348, 187 
N.W. 218. These cases have one circumstance in common. The 
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curative acts considered in each case applied only to cities of 
the first class, and the city of Milwaukee is the only city of 
that class in the state. It will not be necessary to detail the 
facts of each of these cases. The most striking example is the 
Neacy case, supra. This was an action by plaintiff as a tax- 
payer of the city of Milwaukee to recover on behalf of himself 
and all others similarly situated for the benefit of the city the 
sum of $155,204.62, this being the amount theretofore paid by 
the city of Milwaukee to a concrete products company under a 
contract involving erection of concrete posts for a municipal 
lighting system. In previous litigation (Neacy v. Milwaukee, 
171 Wis. 311, 176 N.W. 871) , this court had held the contract 
void for the reasons (1) that the commissioner of public works 
exceeded his authority by exercising power properly vested in 
the common council; (2) that the contract violated the charter 
of the city of Milwaukee in that the article contracted for was 
only capable of being manufactured by patented machines and 
because certain provisions of the city charter were not com- 
plied with; and (3) that there was no competition in the let- 
ting of the contract. Shortly after the decision of this court 
was handed down, chapter 10, Laws of 1920, Sp. Sess., was pass- 
ed adding to the statutes sec. 925 — 91a, which provided as fol- 
lows: “Any contract for the purchase of concrete posts or poles 
in connection with the municipal lighting system of any city of 
the first class, however incorporated, which has been entered 
into prior to September 23, 1916, upon which payments have 
been made and satisfactory material delivered, and such posts 
or poles are made by machine covered by patent, which con- 
tract has, prior to the first day of May, 1920, been declared in- 
valid due to failure of any such city or its officers to comply 
with sections 925 — 90 to 925 — 91 of the statutes, inclusive, or 
provisions of the special charter of any such city relating there- 
to, shall be and hereby is made valid; and aU payments previ- 
ously made thereunder or thereafter to be made thereunder are 
declared valid and binding on any such city and its officers, any 
provisions of the charter of any such city or of the statutes not- 
withstanding.” 

It was held that this curative act was unconstitutional under 
Article IV, sec. 31, sub. 9, Constitution, because the act applied 
only to Milwaukee, could never apply to any other city, and 
therefore was a special law. The court followed the decision 
in the Cawker case, supra, which held that an act so drafted 
was as special to the city of Milwaukee as though the city were 
expressly named and for that reason was unconstitutional and 
void as a special act seeking to amend a city charter. 
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At this point it will be convenient to consider another group 
of cases which at first sight seem inconsistent with those re- 
ferred to and give considerable color to plaintiff’s contentions. 
These are Adams v. Beloit, 105 Wis. 363, 81 N.W. 869, 47 L.R. 
A. 441; State ex rel. Risch v. Board of Trustees, 121 Wis. 44, 
98 N.W. 954' Wisconsin Cent. R. Co. v. Superior, 152 Wis. 
464, 140 N.W. 79; State ex rel. Bloomer v. Canavan, 155 Wis. 
398, 145 N.W. 44; Milwaukee v. Reiff, 157 Wis. 226, 146 N.W. 
1130; State ex rel. Binner v. Buer, 174 Wis. 120, 182 N.W. 855. 
In each of these cases it was held that classification of cities 
is proper on the basis of population; that the fact that laws 
pertain only to cities of the first class and that there is only at 
present one such city do not affect their validity; and that in 
general the fact that a law applies only to a single class and ex- 
cludes other classes of cities does not make it a special law re- 
pugnant to the constitutional provisions. Thus, in State ex rel. 
Bloomer v. Canavan, supra, this court said [155 Wis. 398, 145 
N.W. 48] : “Neither do we think the law obnoxious to the Con- 
stitution because it does not apply to cities of the first class. 
The classification of cities made by the general charter law has 
been sustained in numerous cases. So have acts which legis- 
lated for one or more of the classes so named. The classifica- 
tion having been made, it is held that the power of the Legis- 
lature to legislate for one or more of the classes is quite plenary, 
although no reason can be advanced why the legislation should 
be confined to the class or classes covered.” 

In each of the cases cited, however, the law involved applied 
not merely to all cities presently in the class but to aU cities 
which might grow into the class. In none of the cases was there 
any limitation of the law to past facts, which, as in the five 
cases involving Milwaukee, could be construed to create a closed 
class and to render the act special for that reason. Once the 
propriety of classification on the basis of population was settled, 
no further problem was considered to remain. 

Perhaps the most representative of the cases is Wisconsin 
Central Railway Co. v. Superior, 152 Wis. 464, 140 N.W. 79, 
80. Plaintiffs in that case were property owners who were ob- 
jecting to assessments against their properties to defray the cost 
of paving an abutting street. The case turned on the validity 
of ch. 575, Laws of 1911 (sec. 959 — 35a, Stats.) This statute 
took away all exemptions from cities of the second class and 
permitted an assessment for the entire cost of the paving to the 
full extent of the benefits conferred against abutting property. 
Up to the time of the enactment of this law property owners in 
cities of the second class could not be required to pay for the 
pavement of the street in fmnt of their property with perma- 
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nent pavement having a concrete foundation to exceed three 
dollars per square yard for this and former pavement in excess 
of three dollars per square yard. It was this exemption that 
was removed. The question stated by the court was, “Can the 
Legislature single out cities of one class and impose burdens on 
property owners for street improvements that are more oner- 
ous than those imposed on other classes of cities, where it is 
apparent that no substantial reason exists for making the bur- 
dens greater in the one than in some of the others, it being of 
course conceded that the burdens imposed do not exceed the 
benefits conferred?” The court said: “We think it was . 
decided that the Legislature might, within certain lines, legis- 
late for a single class of cities, regardless of any question of 
classification, if the legislation was appropriate for the class leg- 
islated for. ... The law in question is certainly general. 
Applying as it does to all cities within the class legislated for, 
it is uniform in its application within the meaning of that term 
as it has been interpreted in the cases cited.” 

In addition to the foregoing cases which are grouped together 
for a reason that will hereafter appear should be considered the 
case of Schintgen v. La Crosse, 117 Wis. 158, 94 N.W. 84, 87. 
That case involved the validity of sec. 1210d, stats. 1898, which 
provided for the reassessment of invalid special assessments for 
street improvements. This section provided that when a street 
improvement has been or may hereafter be made in any city 
and a special assessment made against private property therefor, 
which assessment is invalid because of the work having been 
done -without authority of law, the city authorities shall pro- 
ceed to make a new assessment of benefits and damages in the 
manner required by law. It was objected that so far as it per- 
tains to past assessments the law was void because it constituted 
improper class legislation and hence was a special or private law 
and within the inhibition of sec. 31, Article IV, Constitution. The 
case of Boyd v. Milwaukee, supra, was cited in support of this 
contention which the court rejected, stating that whether the 
Boyd case was good law or not, “It does not control this case, 
in which a law general in its terms, and applicable to every city 
in the state operating imder a special charter, is attacked. It 
has already been held that cities operating under special chai'- 
ters are ex necessitate a proper constitutional class, and sub- 
ject to legislation as such. The question of classification is there- 
fore no longer open. The law applies to the entire class, and 
the fact that all the cities in the class may not be in a situation 
to make use of its provisions does not make it special or private.” 

While the court in the Schintgen case refers to the section as 
applicable to cities operating under a special charter, the law 
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in fact applies to all void assessments by any municipality. The 
only restriction to cities operating under special charter comes 
in the definition of invalidity, the law providing for reassess- 
ments where the former assessment was invalid “because of such 
work having been done without authority of law . . . ei- 

ther in adopting any part of chapter 40a of the Statutes of 1898 
or otherwise.” In other words, the invalidity of an attempt to 
adopt the provisions of the general charter law was simply list- 
ed as one of the circumstances which might result in work be- 
ing done without authority of law and that made applicable to 
the situation the conclusion of the court that the fact that all 
cities of the class might not be in a situation to make use of its 
provisions did not make the law special or private. This, of 
couise, has nothing to do with classification. If a statute in 
terms applies to all cities, the circumstance that there may be 
no factual situation in some of the cities upon which it may 
operate does not disclose an attempted classification, good or 
bad. 

With the authority in this situation, this court in White Con- 
struction Co. V. Beloit, 189 Wis. 5, 206 N.W. 908, was called 
upon to determine the validity of ch. 332, Laws of 1923. This 
law added to sec. 62.15 a new subsection which provided in sub- 
stance that any contract heretofore made by any city of the 
third class with relation to paving which contract was within 
the power of the city to make if let as provided by law, but 
which was illegal because defectively let or executed, but which 
shall have been performed or accepted before performance on 
direction of the board of public works of the city, actually per- 
formed, by the doing of the work and the furnishing of the ma- 
terial, and the work so completed devoted to public use is val- 
idated and declared legal as though the requirements of law 
had been observed in the letting and execution. This case dif- 
fered from the group of Milwaukee cases only in that Beloit 
was a city of the third class and that there were at least two and 
possibly more cities of this class in the state. The court in its 
opinion describes the act as a curative act and fully reviews 
the Boyd, Burnham, Cawker and Neacy cases, and holds them 
applicable to the situation. It also cites the Adams, Risch, Wis- 
consin Central, Bloomer and Binner cases and treats those as dis- 
tinguishable, evidently upon the ground that in the latter cases 
no closed class was created. The White Construction Company 
case represents the considered judgment of this court upon facts 
so nearly parallel to this as to leave no escape from the con- 
clusion that a curative act, which validates past transactions 
or peimits recognition of liability on the basis of pre-existing 
facts, must be made applicable to all municipalities if it is to 
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escape condemnation as a special act. Any other conclusion 
would require departing from a weU-established rule and over- 
ruling well-considered cases. This we are not inclined to do, 
although as an original proposition there is much to be said 
for the contention that having created a proper classification 
of cities, curative acts applicable to a class or classes should 
not be treated as creating a sub-classification or a fortiori a 
closed class. . . . 

Plaintiff contends that neither the city treasurer nor the in- 
tervening general taxpayers have any standing to raise the ques- 
tion of constitutionality. We deem this unsound (1) because 
the resolution directing the treasurer to pay was conditioned 
upon the lawfulness of the resolution itself, and (2) because, 
if that portion of the resolution ordering payment out of general 
city funds is void, so also are the validated assessments, and the 
loss will fall upon general taxpayers unless they can recover 
upon the treasurer’s bond. 

Judgment affirmed, and cause remanded for further proceed- 
ings according to law. 

Nelson, J., dissents.* 


In some states, which permit local and special legislation re- 
lating to local government, there are constitutional requirements 
that publication be made of notice of intention to apply for en- 
actment of a local or special measure. There is evidence of 
both legislative and judicial disrespect for this type of provision. 
In North Carolina the Supreme Court, soon after the Consti- 
tution of 1868 was adopted, took the position that it would not 
go back of an enrolled bill to determine whether publication 
had duly been made. Brodnax v. Groom, 64 N.C. 244 (1870). 
The General Assembly has, ever since, without the slightest 
warrant, exploited this judicial restraint by ignoring the publi- 
cation provision entirely. The court continues to keep hands 
off. Matthews v. Town of Blowing Rock, 2Q7 N.C. 450, 177 
S.E. 429 (1934) . In Louisiana the Supreme Court persists in 
a highly vulnerable interpretation of the pertinent provision of 
the Constitution of that state. The constitution, in listing sub- 
jects as to which local and special legislation is forbidden, in- 
cludes the creation of corporations and the modification of cor- 
porate charters but expressly excepts municipal corporations of 
not less than 2500 inhabitants. With respect to any subject 
not enumerated in the list it is required that publication of in- 

» The Wisconsin cases are discussed in Note 1941 Wis.L.Rev. 396. The prin- 
cipal case is noted in 1941 Wis.L.Rev. 141. 
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tention to apply for enactment of a local or special law be made. 
The court, for publication purposes, treats the exception as to 
municipalities of 2500 or over as an enumerated item and thus 
not subject to the publication requirement! State v. Cusimano, 
187 La. 269, 174 So. 352 (1937); State ex rel. Fortier v. Cap- 
devielle, 104 La. 561, 29 So. 215 (1901). 


(3) Optional Charter Laws 

Qassification does not alone provide sufficient flexibility in 
local government. Within a single class of county or municipal- 
ity there is a long-recognized need for some freedom of choice 
as to structure and organization. The conventional method of 
dealing with the problem has been optional charter legislation. 
Such legislation makes provision for two or more forms of gov- 
ernment and permits a local unit to choose between them by 
local referendum. In form it occupies a middle ground between 
plain organization under general law and home rule. In sub- 
stance, it may afford greater genuine local autonomy than a 
formal devolution of charter-making power. The legality of the 
device has long since been fought out. Local option was attack- 
ed as a violation of the doctrine of nondelegability of legisla- 
tive power. Instead of saying that to make the operation of a 
law depend upon a local vote involves permissible electoral par- 
ticipation in policy making, the courts have usually said that the 
particular measure was complete in itself and a local option elec- 
tion merely a method of determining an extrinsic fact upon which 
the application of the law depended. See, for example, Adams 
V. City of Beloit, 105 Wis. 363, 81 N.W. 869 (1900). The theory 
has also been advanced that a charter referendum is not a leg- 
islative act but merely a matter of the acceptance vel non of a 
charter, which differs from the case of a private corporate char- 
ter only in that, in the latter, acceptance is a legal requisite. City 
of Paterson v. The Society for Establishing Useful Manufac- 
tures, 24 N.J.L. 385 (1854). 

Local option statutes have been attacked as local or special 
legislation on the theory that the question must be determined 
by reference to results and the outcome of local option elections 
might confine actual application of a measure to perhaps only 
one local unit. A few older cases in which this theory prevail- 
ed have been a source of embarrassment in more recent litiga- 
tion. If an optional charter statute is local or special why is 
not the same true of a measure authorizing the issuance of mu- 
nicipal or county bonds subject to approval at a bond election? 
It is not surprising that some of the earlier cases have been so 
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effectively distinguished or limited as to render them no ob- 
stacle to the use of the local option device. State ex rel. Ben- 
son V. Peterson, 180 Minn. 366, 230 N.W. 830 (1930); Com- 
monwealth ex rel. James v. Woodring, 289 Pa. 437, 137 A. 635 
(1927) . In several states, including Pennsylvania, the optional 
charter plan now enjoys express constitutional sanction. Pa. 
Const. Art. XV, § 1. The Louisiana Constitution of 1921 re- 
quires the Legislature to provide optional plans for the organi- 
zation of parochial government. Art. 14, § 3. The mandate has 
been ignored. At the opposite extreme is New York. N. Y. 
Const. Art. 9 § 2. The New York Optional County Government 
Law provides great flexibility and wide range of local choice. 


(4) Home Rule 

The term “home rule” has an immediate catch-phrase appeal, 
which may throw a very analytical mind off guard. As a broad 
political idea, local autonomy, like separation of powers, is a 
meaningful expression of important political values. Difficulty 
is confronted when we attempt to employ such oversimplified 
general ideas as administrative and legal concepts. Since the 
content of the latter is ultimately for the courts, a very practi- 
cal aspect of the problem of making provision by positive law 
for local “home rule” is the likelihood that general language 
may achieve little more than shift troublesome political prob- 
lems to the judicial forum. It is significant, moreover, that the 
judicial tendency to construe local powers narrowly is still dis- 
cernible in home rule states. 

It has beai customary to confine the municipal and county 
home rule terminology somewhat arbitrarily to the local fram- 
ing and adoption of charters of government. If the charter- 
making power comes directly from the constitution, as in Cali- 
fornia, Ohio and a number of other states, it is called constitu- 
tional home rule. If enabling legislation is necessary, as in Mich- 
igan, Texas, West Virginia and several other states, the pattern 
is legislative home rule. These labels do not reveal the true 
extent of local autonomy, which has been or may be granted. 
The procedure for exercising constitutional home rule may be 
so complex or weighted with such exacting electoral require- 
ments that the power is not really available. This seems to 
have been the case with county home rule in Ohio, as the Ohio 
constitution has been interpreted by the Supreme Court of the 
state. See State ex rel. Howland v. Krause, 130 Ohio St. 455, 
200 N.E. 512 (1936), discussed in 2 Ohio St.L.J. 309 (1936) 
and by S. Gale Lowrie in “Interpretation of the County Home 
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Rule Amendment by the Ohio Supreme Court” 10 U. of Cin. 
L.Rev. 454 (1936). Again, the constitutional grant may be 
more form than substance and leave legislative supremacy un- 
impaired. So it is in West Virginia. W.Va.Const., Art. VI, § 
39 (a). An optional charter law^, such as the New York Op- 
tional County Government Law, may be found to confer more 
genuine local autonomy than some constitutional home rule pro- 
visions. 

“From its inception municipal home rule has been primarily 
directed at freeing cities from irksome legislative control.” J. 
D. McGoldrick, Law and Practice of Municipal Home Rule 1916- 
1930, 299 (1933). This has been conspicuously true as to large 
cities, which have sought freedom from the control of the rural 
interests in the legislatures. It may be doubted, however, that 
even where special legislation is permissible, there has been much 
deliberate legislative interposition in recent decades in the gov- 
ernment of particular small communities. What happens is cas- 
ual, unstudied enactment of almost any local measure if sought 
or approved by the representatives from the district concerned. 
At the 1947 regular session of the Genereil Assembly of Teimes- 
see the process reached the nadir of legislative irresponsibility. 
Local bills were passed in blocks. 

The following is quoted from the Nashville Tennessean for 
February 22, 1947: 

“In the house Speaker W. B. Lewallen and Chief Clerk Bu- 
chanan Loser were more interested in actual experiments with 
speed up devices than in ascertaining membership attitudes to- 
ward speed up plans. 

“Passage of local bills traditionally has been an abbreviated 
procedure. But nobody ever kicks. The process calls for the 
clerk to mumble the first five names on the roll call and then 
sing out ‘65 ayes and no noes.’ This is done for each local bill. 

“Friday Lewallen and Loser tried the same procedure on whole 
blocks of bills. It worked. There were no kicks. Rep. Lon 
Austin (Henderson) was permitted to call up local bills 899 
through 904. One abbreviated roll call sufliced for the batch. 
Rep. George Dorris (Hardeman) called up local bills 905 through 
908. Again a single roll call sufficed.” 

Home rule powers have not been reserved exclusively for met- 
ropolitan cities. In some states, there is no population minimum; 
the power is available to any municipality. In others the min- 
imum is very low. Thus, the West Virginia figure is 2,000. The 
Missouri Constitution of 1945 draws the line at 10,000. 

Local autonomy may be recognized as to one or more of at 
least four important aspects of local government: (1) official per- 
sonnel, (2) governmental structure, (3) legislative and admin- 
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istrative organization and procedure, and (4) substantive pow- 
ers and functions. It might be thought that home rule as to 
the first three could be provided without excessive legal com- 
plications. Difficulties have arisen even there. Certainly that 
has been true in Ohio. See the ssnnposium on “Municipal Home 
Rule in Ohio” 9 Ohio StL.J. 1 (1948), esp. J. B. Fordham and 
J. F. Asher, “Home Rule Powers in Theory and Practice” 9 Ohio 
StL.J. 18. The fourth involves the distribution of govern- 
mental powers within a state. If the constitution attempts in 
broad language to grant autonomy in local affairs, as distin- 
guished from state concerns, the courts are faced “with the al- 
most impossible duty” of determining in which category a given 
function or activity falls. Note the strong language of Judge Mc- 
Farland in Ex Parte Braun, 141 Cal. 204, 213, 214, 74 P. 780, 
784 (1903). The subject well nigh defies analytical treatment. 
Historical considerations may help in some cases but times 
change. Functional adaptability is highly pertinent but to con- 
sider it is to thrust the constitutional formula aside and re-ex- 
amine the distribution policy on the merits. If specification is re- 
sorted to with a view to detailing those matters deemed appropri- 
ate for local control, flexibility may be sacrificed and the legisla- 
ture hamstrung in modifying the devolution of governmental 
powers to meet the needs of a changing society. It has been sug- 
gested that notwithstanding this objection some enumeration is 
advantageous, “especially if care is exercised to include therein 
only those matters which are likely to remain within the realm of 
purely local affairs.” State-Local Relations, report of the Com- 
mittee on State-Local Relations of the Council of State Govern- 
ments 172 (1946). What do we have to go on in determining 
the bounds of the domain likely to remain purely local? What 
does the word “purely” add? 

Home rule procedure commonly involves the election of a char- 
ter board or commission charged with the task of drafting a char- 
ter for submission to popular referendum. There are, however, 
numerous variations. In Missouri, for example, municipal char- 
ter commissions are elective while their county counterparts are 
appointed by the circuit and probate judges of a county. The 
West Virginia enabling act requires submission of a proposed 
charter to the Attorney General for determination of its consis- 
tency with the constitution and general state law before a char- 
ter election is conducted. California requires legislative approval 
of a county, city or consolidated city and county home rule char- 
ter. The legislature exercises a veto power; it can approve or 
reject but not modify. In New York a city governing body may, 
by so-caUed “local law,” adopt a charter but the charter commis- 
sion procedure is also available. 
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Some form of constitutional recognition of municipal home rule 
exists in at least nineteen states ^ and of county home rule in at 
least five.-^ The editor had the temerity to suggest sixteen years 
ago that the home rule movement was out of harmony with mod- 
ern ideas about public administration, which stress flexibility and 
adaptability in governmental arrangements at the expense of 
fi.xed geographical patterns, with a view to maximum effective- 
ness in conducting the public business. “The West Virginia Mu- 
nicipal Home Rule Proposal” 38 W.Va.L.Q. 235, 237, 238 (1932). 
The point has lost none of its force, but it should be frankly not- 
ed that interest in home rule, far from waning, has increased in 
recent years.® 

Whether a legislature may devolve charter-making power upon 
a city without benefit of a constitutional home rule provision has 
been ably discussed by H. L. McBain. See “Delegation of Legis- 
lative Powers to Cities” 32 Pol.Sc. Quar. 276 (1917) . He cited 
cases pro and con. In Louisiana a delegation of power to amend 
charters has existed for many years without serious question. 

3 Ariz.Const. Art. XIII, §§ 2 and 3 ; Calif .Const. Art. XI, § 6 et seq, ; Colo. 
Const. Art. XX §§ 1-3 ; La.Const. Art. XIV, § 3 (a) (As to East Baton Eouge 
Parish and the City of Baton Rouge only) ; Md.Const. Art. XI A (as to Biilti- 
more only); Mich.Const. Art. YIII, § 2 et seq.; Minn.Coiist. Art. IV, § 36; 
Mo. Const. .Art. VI, |§ 19 and 20; Neb.Oonst. xVrt. XI, §§ 2~5; .Nev.Const. Art. 
VIII, § S ; N.Y.Const. Art. IX, §§ 0, 11-13 ; Ohio Const. Art. XVIII ; Okla. 
Const Art XVIII, §§ 2-7; Ore. Const Art. XI, §§ 2 and 2-a; Pa. Const Art XV, 
§ 1; Tex.Const. Art XI, § 5 ; Utah Const Art XI, § 5; -Wash.Const Art XI, 
M 10 and 11 ; W.Va. Const. Art. VI, § 30(a). 

In Pennsylvania the legislature has failed to enact enabling legislation 
necessary to p^it home rule into effect. Home rule in Nevada seems to have 
been largely overlooked by students of the subject. Actually, the state su- 
preme court gives legislative home rule uncommon force. See State ex rel. 
Owens V. Doxej, 55 Nev. 186, 28 P.2d 122 (1934). 

At its 1946 session the Virginia General Assembly adopted a measure, 
which provides a procedure for local framing and adoption in any city of 
.50,000 or more, of a special charter or form of government to be submitted to 
the General Assembly for consideration. It is not evident that this is any- 
thing more than an improved method of drafting and giving local considera- 
tion to a proposed special legislative charter, Va. Acts 1946, c. 122. See also 
Va. Const. § 117. In 1945 a new article XV, bearing the caption “Ploine Rule,” 
was added to the Georgia Constitution. What it actually does is make pro- 
vision for optional charters. 

4 Calif.Const. Art, XI, § 7% ; Md.Const. Art. XI-A ; Mo.Const. Art. II, § 18 
(a) et seq. ; Ohio Const. Art. X, §§ 3 and 4 ; Tex.Const. Art. IX, § 3. 

5 The literature of home rule has become quite extensive. In addition to 
H. L. McBain, The Law and Practice of Municipal Home Rule (1916) and J. 
B. McGoldrick, the Law and Practice of Municipal Home Rule 1916-1930 
(1933) there are articles in the National Municipal Review and in various 
legal periodicals dealing particularly with the subject as to most of the home 
rule states. See esp. the series of articles in (1932) 21 National Municipal 
Review and the symposium on Municipal Home Rule in Ohio, 9 Ohio St.L.J. 1 
<1948). 
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La.Act. 136 of 1898, § 43. See Town of AbbevUle v. Police Jury 
of Vermilion Parish, 207 La. 779, 22 So.2d 62 (1945) . 

The Wisconsin constitutional provision on municipal home rule 
(Wis.Const. Art. XI, § 3) has been lauded in a recent study of 
state-local relations. State-Local Relations, Report of the Com- 
mittee on State-Local Relations 168, 172-174 (The Council of 
state Governments 1946). The Wisconsin provision reads, in 
part; 

Cities and villages organized pursuant to state law are 
hereby empowered, to determine their local affairs and 
government, subject only to this constitution and to such 
enactments of the legislature of state-wide concern as 
shall with uniformity affect every city or every village. 

The method of such determination shall be prescribed by 
the legislature. 

The cited study assumes that the “uniformity” clause prevents 
legislative impairment of home rule by resort to the device of 
classification. This, however, is not the case in Wisconsin for 
the state supreme court upholds sub-classification within the con- 
stitutional classification of municipalities into cities and villages.. 
Barth v. Village of Shorewood, 229 Wis. 151, 282 N.W. 89 (1938). 
Legislative supremacy is still pretty much the order of the day 
in that state. Chief Justice Rosenben-y made no bones about it> 
Said he; “It is clear that the provisions of our constitution only 
slightly restrict the power of the legislature over municipal corpo- 
rations and those restrictions apply to local affairs.” State ex rel. 
Martin v. City of Juneau, 238 Wis. 564, 571, 300 N.W. 187, 190 
(1941). 

In the latest instance of state constitutional revision in this 
country the home rule idea was considered but not adopted. The 
New Jersey Constitution of 1947 embraces, instead, a scheme of 
(1) permitting enactment of private, special or local laws regu- 
lating the internal affairs of counties and municipalities upon pe- 
tition of the local governing body and subject to ratification by 
the local governing body or the electors of a unit, and (2) laying; 
down a rule of liberal interpretation of constitutional and statu- 
tory provisions concerning municipalities and counties. Para- 
graphs 10 and 11 of Section VII of Article IV read as follows: 

“10. Private, special or local laws; municipalities and counties^ 

“Upon petition by the governing body of any municipal cor- 
poration formed for local government, or of any county, and by 
vote of two-thirds of all the members of each house, the Legis- 
lature may pass private, special or local laws regulating the in- 
ternal affairs of the municipality or county. The petition shall be 
authorized in a manner to be prescribed by general law and shall 
specify the general nature of the law sought to be passed. Sucff 
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law shall become operative only if it is adopted by ordinance of 
the governing body of the municipality or county or by vote of 
the legally qualified voters thereof. The Legislature shall pre- 
scribe in such law or by general law the method of adopting such 
law, and the manner in which the ordinance of adoption may be 
enacted or the vote taken, as the case may be. 

"if. Mineral ccnistrvction of constitutional and statutory pro- 
visions concerning municipal corporations and counties; 
powers of counties and municipal corporations 
“The provisions of this Constitution and of any law concerning 
municipal corporations formed for local government, or concern- 
ing counties, shall be liberally construed in their favor. The pow- 
ers of counties and such municipal corporations shall include not 
only those granted in express terms but also those of necessary or 
fair implication, or incident to the powers expressly conferred, 
or essential thereto, and not inconsistent with or prohibited by 
this Constitution or by law.” 

Cf. the famous statement of Judge Dillon concerning munici- 
pal powers. I Dillon, Mun. Corps. § 237 (5th Ed. (1911). See 
also C. W. Tooke “Construction and Operation of Municipal Pow- 
ers” 7 Temp. L. Q. 267 (1934) (evincing extraordinary faith in 
formal canons of interpretation) . 


MOONEY v. COHEN 

Court of Appeals of New York, 1936. 272 N.Y. 83, 4 N.E.Sa 78. 

Proceeding in the matter of the application of Edward J. 
Mooney, for a peremptory mandamus order against S. Howard 
Cohen, president and others, etc., to restrain the defendants from 
submitting to the electors of the city of New York, at the gen- 
eral election to be held on November 3, 1936, the proposition or 
question of the adoption of a proposed new city charter. From 
an order (160 Misc. 537, 290 N.Y.S. 343) , granting a peremptory 
order of mandamus, defendants appeal. 

Reversed. 

By chapter 867 of the Laws of 1934, Ex. Sess., passed by a 
two-thirds vote of both houses of the Legislature on an emergen- 
cy message of necessity (amended by Laws 1935, c. 292, also 
passed by such a two-thirds vote on an emergency message) , the 
Legislature “created a temporary commission, to be known as the 
New York city charter revision commission,” the members there- 
of to be appointed by the mayor, directed such commission “to 
draft a proposed new charter” and to file the same when complet- 
ed in the office of the city derk. 
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Section 4 directs that: “The commission shall provide for the 
submission of such charter to the electors of the city at a general 
election or at a special city election held therein after December 
thirty-first, nineteen hundred thirty-four, but not less than sixty 
days after the filing thereof in the office of the city clerk.” 

Section 5 provides that: “At such election that shall be sub- 
mitted to the qualified electors of the city the following question: 
‘Shall the charter proposed by the New York city charter revision 
commission be adopted?’ If such question shall receive the af- 
firmative vote of a majority of the qualified electors voting there- 
on at such election, then such proposed charter shall be the char- 
ter of the city of New York and shall become operative and effec- 
tive at the time and in the manner prescribed therein.” 

A commission, so appointed by the mayor of the city of New 
York, drafted a proposed new charter and duly filed it in the 
office of the city clerk, with a direction that it be submitted to the 
electors at the general election to be held on November 3, 1936; 
and the board of elections of the city of New York declared its 
intention to comply with such direction. ... 

Crane, Chief Judge. That the Legislature may draft a char- 
ter or optional forms of government for cities and make their 
adoption dependent upon the vote of the city electorate has been 
determined in Cleveland v. City of Watertown, 222 N.Y. 159, 
118 N.E. 500, Ann.Cas.l918E, 574. 

That the Legislature could not heretofore submit to a city or 
the electorate of 4 city the framing of their own charter and 
its adoption by the vote of its citizens is and was due to the pro- 
visions of the Constitution which said: “The legislative power of 
this State shall be vested in the Senate and Assembly.” Article 
3,§1. 

It is because of this provision of the Constitution that this court 
has repeatedly held that the Legislature cannot delegate its au- 
thority and pass on its lawmaking functions to other bodies or 
communities. It cannot abdicate its constitutional powers and 
duties. Matter of Trustees of Village of Saratoga Springs v. Sara- 
toga Gas, Electric Light & Power Co., 191 N.Y. 123-145, 83 N.E. 
693, 18 L.R.A.,N.S., 713, 14 Ann.Cas. 606. 

However, there is another constitutional provision, known as 
the Home Rule provision of the Constitution, which has restricted 
the legislative powers of the Senate and the Assembly, and has 
vested power in the cities. Article 12 of the Constitution provides 
that as to the “property, affairs or government of cities” (section 
2), the Legislature shall not pass any law which shall be special 
or local either in its terms or in its effect. It may pass general 
laws, affecting all cities alike, but it cannot pass any local law— 
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such for instance, as a law relating to the city of New York which 
touches the property, afftiirs or government of that city except 
on emergency message. In other words, the legislative power is 
now limited in this particular. 

What has been the result of this constitutional amendment? 
We have a body of laws enacted by the city authorities which are 
just as binding as the acts of the Legislature of the state of New 
York and which have been enacted under this provision of the 
Constitution. These are laws which atf ect the property, affairs, 
or government of the city. Browne v. City of New York, 241 
N.Y. 96, 149 N.E. 211. Under the old Constitution, this would 
have been illegal. The Legislature could not give the cities any 
such power as it would have been an abdication of its own duties 
and delegation of its functions. 

The Legislature was the lawmaking body. This has been 
changed in part by the constitutional amendments. The Munici- 
pal Assembly has become the legislative body for the city of New 
York, and passes laws like the Legislature. For instance, the 
lawmaking body of the city of New' York, the Municipal Assem- 
bly, could prepare a charter or a change in the form of city gov- 
ernment and submit it to the people for approval under the au- 
thority of Cleveland v. City of Watertown, supra. 

In fact, this is what section 20 of the City Home Rule Law 
(Consol.Laws, c. 76, Laws of 1924, c. 363) provides. This section 
deals with “a new charter” and authorizes the legislative body of 
a city to submit to the elector's the proposition of having a Char- 
ter Commission, and if this be voted then the legislative body is 
authorized to submit the proposed charter to the electors for 
approval. The respondent finds no fault with this law, but insists, 
in fact it is his main point, that as the legislative body of the 
city has the right to submit a new charter to the electorate, 
the Legislature of the state has no authority to authorize a Char- 
ter Commission to do it. 

The respondent overlooks the power which is reserved to the 
Legislature over cities. By a general law or by an emergency 
local law, the Legislature can change the agency for the submis- 
sion of a city charter from the legislative body to a commission. 
The Constitution of the state provides that the legislative power 
of the state shall rest in the Senate and Assembly. There is no 
constitutional provision that the legislative body for passing ordi- 
nances or laws of a city shall rest in an assembly or a board of 
aldermen or any other body, and we find no such provision in 
the Home Rule Amendment. Section 3 of article 12 gives to 
every city the power to adopt and amend local laws, not incon- 
sistent with the Constitution and laws of the state, relating to 
many matters which are therein considered to be the propeity, 
FoBDiiAif Local 6ot.U.C.B.— 6 
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affairs, or government of the city. No limitation is here found 
upon the method by which these local laws shall be adopted, and 
no replica of the State Senate and Assembly is necessary. 

The city, therefore, having the power — and it is conceded — ^to 
amend the charter, the Legislature of the state could designate 
the agency to exercise the power. This it has done by the law in 
question (Laws 1934, Ex.Sess., c. 867, amended Laws 1935, c. 
292) authorizing the mayor to appoint a commission to revise 
the charter instead of having it done under the Home Rule 
Law, § 20, by the local legislative body. 

The interpretation which the respondent places upon section 3 
and section 5 of article 12 of the State Constitution is entirely too 
rigid. The last sentence of section 3 reads: “The legislature shall, 
at its next session after this section shall become part of the con- 
stitution, provide by general law for carrying into effect the 
provisions of this section.” Respondent claims that having en- 
acted tlie City Home Rule Law, the Legislature could only change 
its provisions by other general laws, ignoring that section 2 of 
the same article gives the Legislature the right to pass any law 
relating to the property, affairs or government of a single city 
where it is done upon an emergency message from the Governor, 
with the concurrent action of two-thirds of the members of each 
House of the Legislature.® 

Section 20 of the City Home Rule Law, relating to new char- 
ters, has thus been changed by an emergency local law relating 
to the city of New York, transferring the power of revision from 
the legislative body to a revision commission. This is not uncon- 
stitutional. 

The order should be reversed, and the motion denied, without 
costs. 


REUTENER V. CITY OF CLEVELAND 

Supreme Court of Ohio, 1923. 107 Ohio St. 117, 141 N.B. 27. 

[Taxpayer’s suit to restrain the City of Cleveland and its may- 
or from putting into effect a home rule charter amendment which 
would establish the Hare system of proportional representation 
for municipal elections in the city. The lower court upheld the 
amendment and rendered judgment for defendants.] 

6 This was changed in 1938. Under N.X.Const. Art. IX, § 11, as it now 
i-eads, the legislature may enact such a law only upon emergency request 
from the mayor of a city, concurred in by the city legislative body, or upon 
request of two-thirds of the elective membership of the city legislative body. 

Fobpham Local GOV.U.C.B. 
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Allen, J. . . , Plaintiff in error claims that the propor- 

tional representation feature of the amendment contravenes sec- 
tion 1, article V, of the Constitution of Ohio. This section of the 
Constitution reads: 

“Every white male citizen of the United States, of the age of 
twenty-one years, who shall have been a resident of the state 
one year next preceding the election, and of the county, town- 
ship, or ward, in which he resides, such time as may be provided 
by law, shall have the qualifications of an elector, and be entitled 
to vote at all elections.” 

By the terms of the amendment here questioned the city of 
Cleveland is divided into 4 districts. The old wards are abolished, 
and the council is to consist of 25 members elected from the 4 
districts, each of which is to choose not less than 5 nor more than 
9 council members. The districts and the number of councilmen 
from each are designated, subject to future change by the coun- 
cil. Candidates for council are nominated by petition; no elector 
being permitted to sign the nominating petition of more than one 
candidate. The candidates’ names are printed on the ballot, and 
the elector then votes by placing the figure T’ opposite the name 
of his first choice, the figure ‘2’ opposite the name of his second 
choice, and so on down the list, putting consecutive numerals be- 
side the name of as many candidates as he pleases. The ballot 
contains these words: 

“The more choices you express, the surer you are to make 
your ballot count for one of the candidates you favor.” 

When the polls close the ballots are counted, all the first choice 
ballots for the respective candidates being put into separate pack- 
ages. The whole number of valid ballots is then counted, and 
divided by a number greater by one than the whole number 
of seats to be filled in the district. The next whole number larger 
than the existing quotient is called the quota, and any candidate 
receiving first choice votes equaling or exceeding the quota is de- 
clared elected. If a candidate has more such votes than the 
quota, the surplus is taken at random from among his ballots, 
and distributed among candidates having fewer first choice votes 
than the quota, according to the expressed second choice. Like- 
wise, on each count, the lowest candidate is declared defeated, 
and his ballots are distributed among the so-called continuing 
candidates. 

Plaintiff in error claims that, under this system, an elector re- 
siding in a district repre^nted by from 5 to 9 councilmen, no 
matter how many preferences he expresses when he casts his 
ballot, has his ballot counted for but one councilman; that he 
is pemitted to vote for but one candidate. The court does not 
consider that this contention is established upon the facts. The 
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Lallot is counted every time that it is considered as adding one 
to or subtracting one from a group of votes. It is true that the 
vote may become effective in electing only one candidate, and in 
this sense possibly it may be “counted for only one councilman.” 

However, plaintiff in error can hardly contend that a voting 
system which may at times deprive a ballot of its full effect is 
necessarily unconstitutional. That the effect of a vote is often 
nullified in our elections is axiomatic. It is a matter of com- 
mon knowledge that national ofiScials have been elected by an 
actual minority. John Quincy Adams, for instance, received 
fewer popular votes than Andrew Jackson in the election of 1824. 
The popular vote for Jackson was 155,872; for Adams 105,321. 
Cyclopedia of American Government, volume III, page 11, That 
is to say, votes of a plurality of electors are not always counted, 
so as to be effective in national elections. It is also a matter of 
common knowledge that, through the gerrymander, districts may 
be so defined as to be practically deprived of the effectiveness of 
their votes in elections; that is, a majority may be so districted 
as to become a minority, without power of electing its candi- 
dates. 

The vote of an elector, therefore, under our present form of 
state and national government, may be shorn of its effect so far 
as the actual election of the elector’s candidate is concerned, with- 
out invalidating the method of election. This fact certainly is 
established, however, that under the Hare system the voter is 
permitted to vote only one first choice vote, although at least five, 
and possibly nine, candidates are to be elected from his district. 

The question, then narrows itself down to this: Does the fact 
that the elector under this system votes a first choice for one of- 
ficer only, there being from 5 to 9 to be elected in the district, 
violate the provision of section 1, article V, of the Constitution, 
that every elector shall be entitled to vote at dll elections? On 
the face meaning of this section the Hare system of proportional 
representation does not violate the Ohio Constitution, for the 
elector is not prevented from voting af any election. He is en- 
titled to vote at every municipal election, even though his vote 
may be effective in the election of fewer than the full number 
of candidates, and he has exactly the same voting power and right 
as every other elector. 

The plaintiff in error, however, claims that State ex rel. v. 
Constantine, 42 Ohio St. 437, 51 Am.Rep. 833, is an authority 
binding upon this court in his favor. The second and third pi'op- 
ositions of the syllabus in the Constantine Case are: 

“2. Where an ofiBce is filled by an election, the election must 
conform to the requirements of the Constitution, and each elec- 
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tor of the district is entitled to vote for a candidate for each office 
to be filled at the election. 

“3. A statute authorizing the election of four members of the 
police board at the same election, but which denies to an elector 
the right to vote for more than two members, is in conflict with 
article V of the Constitution.” 

This case is certainly an authority against the position of the 
defendant in error. The slight circumstance that limited voting 
was condemned in the Constantine Case, while it is proportional 
representation that is here attacked, does not greatly differenti- 
ate the cases. State ex rel. v. Constantine, however, extended 
the plain language of the Constitution far beyond the word mean- 
ing of the provision in section 1, article V. To the clause, shall 
“be entitled to vote at all elections,” the Constantine Case added 
the clause, and “for a candidate for each office to be filled at an 
election.” Moreover, that case was decided before the home rule 
provision of the Ohio Constitution was enacted. Since then a 
whole new body of law has developed in regard to Ohio city gov- 
ernment — a body of law giving to cities the widest possible lati- 
tude in the formation of their local governments and in the per- 
formance of local governmental functions, limited only by provi- 
sions of the state Constitution. 

In 1912 the people of Ohio gave to municipalities ail powers of 
local self-government. Sections 3 and 7, article XITII, Ohio Con- 
stitution. Under these provisions this court has held that a sys- 
tem of preferential voting in a chartered municipality is valid 
(Fitzgerald v. Cleveland, 88 Ohio St. 338, 103 N.E. 512, Ann. 
Cas.l915B, 106) ; that the provisions as to civil service in the 
charter of a city, if they comply with the state Constitution, dis- 
continue the general law on the subject as to that municipality 
(State ex rel. v. Lentz et al.. Civil Service Commission, v. Ed- 
wards, 90 Ohio St. 305, 107 N.E. 768) ; and that women can by 
home rule charter be made voters in local affairs, contrary to the 
provision of section 1, article V (State ex rel. Taylor v. French, 
96 Ohio St. 172, 117 N.E. 173, Ann.Cas.l918C, 896) . To hold 
valid this system of voting adopted by the people of Cleveland is 
merely to carry out the plain meaning of the constitutional provi- 
sion that municipalities shall have all powers of local self -govern- 
ment, and to give effect to the power which rightly takes pre- 
cedence over all statutes and court decisions, the will of the 
people, as expressed in the organic law. 

Electoral provisions similar to these have lately been upheld 
in other states. In the case of Commonwealth ex rel. McCormick 
Atty. Gen., v. Reeder, 171 Pa. 505, 33 A. 67, 33 L.R.A. 141, the 
Supreme Court of Peimsylvania held constitutional an act provid- 
ing for the election of a given number of judges, notwithstanding 
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the fact that an elector was not allowed to vote for as many per- 
sons as there were places to be filled. See, also, State v. Mona- 
han, 72 Kan. 492, 84 P. 130, 115 Am.St.Rep. 224, 7 Ann.Cas. 661, 
wherein the Supreme Court of Kansas upheld a legislative act 
which provided a property qualification for electors desiring to 
vote for directors of a drainage district, notwithstanding a consti- 
tutional provision against such qualifications so far as electors 
generally were concerned. 

Counsel for plaintiff in error cite to the court the case of 
Wattles ex rel. Johnson v. Upjohn, 211 Mich. 514, 179 N.W. 335, 
a recent case, which held that under the home rule act of 
Michigan the provisions of the Kalamazoo charter, providing sub- 
stantially for the use of the Hare system of proportional repre- 
sentation, violated the Michigan Constitution. The plaintiff in 
that action, which was a quo warranto proceeding, attacked the 
proportional representation feature of the charter upon the spe- 
cific ground that the elector, under the Hare voting system, would 
be deprived of his right to vote for every office to be filled. 

The provisions of the Constitution of Michigan applicable to the 
question of voting are as follows: 

“In all elections, every male inhabitant [defining the qualifica- 
tions of voters] shall be an elector or entitled to vote.” Article 
3, § 1. 

Also: 

“No city or village shall have power to abridge the right of 
elective franchise.” Article 8, § 25. 

It is conceded that, if the Constitution of Ohio were the same as 
that of Michigan, this Upjohn Case would be a direct authority 
against the validity of the proportional representation feature of 
the Cleveland amendment. But the Constitutions of Ohio and 
Michigan upon this point are very different. The Ohio document 
contains a home rule provision which grants cities all powers— 
that is, unlimited power — of local self-government. The Michi- 
gan Constitution contains no such broad provision. Its so-called 
home rule section is as follows: ' 

“Under such general laws, the electors of each city and village 
shall have power and authority to frame, adopt and amend its 
charter and to amend an existing charter of the city or village 
heretofore granted or passed by the Legislature for the govern- 
ment of the city or village and, through its regularly constituted 
authority, to pass all laws and ordinances relating to its municipal 
concerns, subject to the Constitution and general laws of this 
state.” Section 21, article Vni. 

This fact, then, distinguishes the two cases. In Ohio, charter 
cities have aU powers of local self-government; and in Michigan, 
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their powers of local self-government are limited. The Upjohn 
Case, therefore, is not an authority against this holding. 

Upon the same ground we also distinguished In re Opinion of 
Judges, 21 R.I. 579, 41 A. 1009. That case arose under a section 
of the Rhode Island Constitution which specifically provides that 
■“each elector shall be entitled to vote in the election of all civil 
officers,” a wording which necessarily compelled the opinion ren- 
dered. Furthermore, the Rhode Island case did not arise under 
an unlimited grant of power of local self-government. The same 
distinction also applies in every case cited by counsel for plaintiff 
in error as supporting his contention. 

Since it is the opinion of a majority of the court that the Hare 
system of proportional representation outlined in the amendment 
is valid under the unlimited powers of local self-government given 
to charter cities in the Ohio Constitution, it is unnecessary in the 
instant case to decide whether that feature of the amendment 
is separable from the sections embod 3 nng the rest of the proposal. 
After all, is not the purpose of the home rule amendment to the 
Constitution exactly this: That progress in municipalities shall 
not be hampered by uniformity of action; that communities act- 
ing in local self-government may work out their o'wn political des- 
tiny, and their own political freedom, on their own initiative, and 
in their own way; and, with this purpose in mind, should not the 
enactment of political alterations in the structure and substance 
of a charter government be given every possible presumption 
of validity? There is a presumption that the enacted statute 
is valid. County of Miami v. City of Dayton, 92 Ohio St. 215, 110 
N.E. 726. Not less should there be a presumption that changes 
enacted according to law in the organic Constitution of a home 
rule city are valid. 

For th^e and the reasons heretofore given the judgment is 
affirmed. 

Judgment affirmed. 

Marshall, C. J., and Wanamaker, Matthias, and Day, JJ., 
concur. 

Jones, J., (concurring) . Section 1, article V, of the Constitu- 
tion, explicitly pertains to and controls the qualifications of elec- 
tors at aM elections; but it does not attempt to control the mode 
of elections, nor the personnel of municipal officials. These are 
features of “local self-government” committed to chartered muni- 
cipalities. As to other municipalities. State ex rel. v. Constantine, 
42 Ohio St. 437, 51 Am.Rep. 833, has not been overruled and its 
principles still apply. 
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Robinson, J. (dissenting). The pronouncement of the major- 
ity of the court in this case does not change the interpretation of 
section 1, article V, of the Ohio Constitution, enunciated in State 
ex rel. v. Constantine, 42 Ohio St. 437, 51 Am.Rep. 833, that 
“each elector of the district is entitled to vote for a candidate for 
each office to be filled at the election,” but declares that section 
inapplicable to chartered cities by reason of the provision 
of section 3, article XVIII, of the Constitution, that: 

“Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations, as are not 
in conflict with general laws.” 

Since it cannot be denied that these two sections may be con- 
strued together, so as to give force and effect to each, the 
effect of the decision is to declare section 3, article XVni, para- 
mount to section 1, article V. If paramount to section 1, article 
V, the same process of reasoning would make it paramount to all 
other provisions of the Ohio Constitution. The pronouncement 
carried to its logical conclusion is: The inhabitants of a chartered 
city, as between such inhabitants and the local government, have 
no constitutional rights. I do not believe that the electors of the 
whole state have the power to vote the constitutional guaranties 
away from the people of a portion of the state, nor do I believe 
they have consciously undertaken to do so. 

In my opinion, if the sustaining of the charter of the city of 
Cleveland requires the surrendering by its inhabitants, as between 
them and the local government, of all their constitutional rights, 
it is sustained at too great a cost to them. Therefore I dissent 
from the reasoning, the pronouncement of law, and the judg- 
ment.’ 


STATE ex rel. AREY v. SHERRILL 

Supreme Court of Ohio, 1944. 142 Ohio St. 574, 53 N.E.2d 501. 

Russell H. Arey (hereinafter called relator) filed a petition in 
this court against Qarence O. Sherrill (hereinafter called re- 
spondent) as city manager of the city of Cincinnati. The re- 
lief sought is the issuance of a writ of prohibition to restrain re- 
spondent from proceeding with a hearing set for July 30, 1943, 
of charges filed against relator. An alternative writ was granted. 


■S' The proportional representation provisions of the home rule charter of 
the City of New York were upheld in Johnson v. City of New York, 274 N.Y. 
411, 9 N.E.2d 30, 110 A.LJi. 1502 (1937). In 1947, how^ever, the voters put 
an end to them. PR survived an attack at the polls in Cincinnati that year. 
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the respondent answered and relator filed a reply to the an- 
swer. ... 

Bell, Judge. In the instant case neither party has filed any 
motion or demurrer and there is no agreed statement of facts or 
evidence, therefore the cause will be disposed of as if there had 
been filed a motion for judgment on the pleadings. 

The sole question presented is whether the respondent has the 
authority to hear and determine the charges filed against the re- 
lator. 

Counsel for relator vehemently assert that respondent is with- 
out authority in law to hear and determine the charges. On the 
other hand counsel for respondent assert with equal vigor that 
the city charter and administrative code grant respondent full 
and complete authority to hear and determine such charges. 

The answer to the question presented must come from a consid- 
eration and construction of certain provisions of the Constitution, 
General Code, city charter and administrative code ’adopted in 
pursuance of the charter. 

Before proceeding to the controlling question it should be noted 
that Section 2, Article XVIII of the Constitution, provides 
“ . . . and additional laws may also be passed for the gov- 
ernment of municipalities adopting the same; . . . .” The 

General Assembly, by authority of that section, passed laws 
providing three plans of municipal government known as the 
“commission plan” (Sections 3515-11 to 3515-18, both inclusive. 
General Code), the “city manager plan” (Sections 3515-19 to 
3515-28, both inclusive. General Code), and the “federal plan” 
(Sections 3515-29 to 3515-44, both inclusive, General Code). 

The city of Cincinnati did not organize under or adopt any of 
the statutory plans but adopted its charter under the general 
grant of power contained in Section 7, Article XVIII of the Con- 
stitution, which reads as follows; 

“Any municipality may frame and adopt or amend a charter 
for its government and may, subject to the provisions of section 
3 of this article, exercise thereunder all powers of local self-gov- 
ernment.” 

Section 3, Article XVIII, provides: 

“Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations, as are 
not in conflict with general laws.” 

These two provisions of the Constitution were adopted at the 
same time, are in pari materia and must be construed together. 
See Fitzgerald et al., Bd. of Supervisors, v. City of Cleveland, 88 
Ohio St. 338, 103 N.E. 512, Ann.Cas.l915B, 106. 



90 


Local Governmental Units 


Ch. 2 


Section 3, Article XVni, grants to all municipalities authority 
to exercise all powers of loccH self-government, subject to the lim- 
itation that police, sanitary and other similar regulations adopt- 
ed by a municipality shall not conflict with general laws. The 
word locxxl as used in that provision of the Constitution has a 
definite meaning. The phrase “aU powers of local self-govern- 
ment” as used therein, means the power of self-government in all 
matters of a purely local nature. 

It seems evident that the framers of that provision had in mind 
that police, sanitary and other similar regulations were not pure- 
ly local matters and therefore should continue to be controlled by 
general law. Hence the limitation upon the power. 

The debates in the Constitutional Convention of 1912 upon the 
subject of the home-rule amendment (now Article XVIII of the 
Constitution) were both lengthy and heated. Sections 3 and 7 
of that amendment proposed for adoption by the convention 
caused debate which at times became bitter and personal. Vol. 2, 
Proceedings and Debates of the Constitutional Convention of 
Ohio of 1912, 1439 et seq. 

On the one side were those who desired to grant to municipal- 
ities unlimited power of self-government and on the other were 
those who favored only limited power. A comparison of the lan- 
guage of Sections 3 and 7 as originally proposed for adoption (by 
the convention) with the language of those sections as adopted 
(by the convention) furnishes conclusive evidence that the Con- 
stitutional Convention did not intend to adopt and recommend for 
passage constitutional provisions granting unlimited power of 
self-government 

By the adoption of Article XVm the people granted to the 
municipalities of the state unlimited power of self-government 
in all matters purely local in their aspect but limited their power 
in all matters of general concern to the whole people of the state. 

It would be a bold man who would assert that the police pow- 
er of the state does not include the establishment of and general 
control over police departments and the members thereof. 

Under the provisions of Section 3, Article XVIII, aU munic- 
ipalities are granted “all powers of local self-government” and 
such powers are in no wise dependent upon the adoption of a 
charter. 

The language of Section 7, Article XVni, is permissive and 
grants authority to any municipality to adopt a charter. 

It therefore follows that a municipality in adopting a char- 
ter as authorized by Section 7 is merely exercising a permis- 
sive authority of local self-government conferred upon all mu- 
nicipalities by Section 3,- but it does not follow that after the 
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adoption of a charter a municipality thereby has greater powers 
of local self-government than those which may be exercised by 
any mmiicipality which has not adopted a charter. 

As we view these provisions, a municipality by adopting a 
charter form of government does not become an independent 
sovereignty. See Cleveland Tel. Co. v. City of Cleveland, 98 
Ohio St. 358, 121 N.E. 701. 

A municipality may adopt a charter which prescribes its form 
of government and defines its powers on purely local matters. 
The state, however, remains supreme in all matters not purely 
local. Billings v. Cleveland R. Co., 92 Ohio St. 478, 111 N.E. 
155; State ex rel. Giovanello v. Village of Lowellville, 139 Ohio 
St. 219, 39 N.E.2d 527; State ex rel. Daly v. Qty of Toledo, 142 
Ohio St. 123, 50 N.E.2d 338. 

At the threshold of our consideration of the ultimate ques- 
tion we must first determine whether this is a matter of purely 
local concern. 

As has been observed, charges have been preferred against a 
police officer of the city; relator claims such charges must be 
detei’mined by the Director of Public Safety under the provi- 
sions of the General Code; and the respondent claims the right 
and authority to hear and determine those charges under the 
provisions of the city charter and the administrative code. The 
General Assembly has provided for the organization of police 
departments, the protection of the tenure of members thereof, 
the causes for suspension or discharge and the methods of pro- 
cedure to effect suspension or discharge. 

The police department of a city is charged with the duty of 
protecting the lives and property of all persons therein, irre- 
spective of their place of residence, and with enforcing all state 
laws as well as city ordinances. 

Those duties have a definite relation to the public safety and 
general welfare of society as a whole and are a matter of state- 
wide concern. 

In the case of City of Cincinnati v. Gamble et al., Bd of 
Trustees, 138 Ohio St. 220, 34 N.E.2d 226, 227, paragraphs three 
and four of the syllabus read as follows: 

“3. In matters of state-wide concern the state is supreme 
over its municipalities and may in the exercise of its sovereign- 
ty impose duties and responsibilities upon them as arms or agen- 
cies of the state. 

“4. In general, matters relating to police and fire protec- 
tion are of state-wide concern and are under the control of state 
sovereignty.” 
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It is established by a uniform line of decisions of this court 
that matters pertaining to a police department are of state- 
wide concern and that municipalities, charter or otherwise, are 
without authority to adopt regulations in respect thereto which 
are in conflict with general law. 

The term “general laws” as used in Section 3, Article XVIII, 
has been construed to mean state statutes. VOlage of Brew- 
ster V. Hill, 128 Ohio St. 354, 191 N.E. 366; City of Cincinnati 
V. Correll, 141 Ohio St. 535, 49 N.E.2d 412. 

The General Assembly has provided that all members of the 
police department in every city shall be maintained under civil 
service. Section 4378, General Code. 

That the police department of a city is a matter of state-wide 
concern does not prevent the city from adopting any regula- 
tion in reference thereto so long as such regulation does not 
conflict with general laws. 

The power and authority of respondent to hear and determine 
the charges must depend, first upon the provisions of the city 
charter and the administrative code of the city, second, upon 
any pertinent provisions of the General Code, and, third, upon 
whether there is a conflict between the provisions of the char- 
ter and the administrative code and the provisions of the Gen- 
eral Code. 

The city charter, as amended in 1926, and as still in effect, 
provides as follows (Section 7, Article II) : 

“The existing departments, divisions and boards of the city 
government are continued unless changed by the provisions of 
this charter or by ordinance of the coimcil. Within six months 
after the adoption of this charter, the council shall by ordinance 
adopt an administrative code providing for a complete plan of 
administrative organization of the city government. Thereafter, 
except as established by the provisions of this charter, the coun- 
cil may change, abolish, combine and rearrange the departments, 
divisions and boards of the city government provided for in said 
administrative code, but an ordinance creating, combining, abol- 
ishing or decreasing the powers of any department, division or 
board, shall require a vote of three-fourths of the members elect- 
ed to the council, except the ordinance adopting an administra- 
tive code.” 

Pursuant to that authority the city council adopted an ad- 
ministrative code which, as now in effect, provides for four de- 
partments under the city manager known as departments of 
law, safety, public works and public utilities. 
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Section 1 of Article II of the administrative code provides: 

“The city manager, except as otherwise provided in the char- 
ter, shall appoint and may dismiss, suspend, and discipline all 
officers and employees in the administrative service under his 
control.” 

It is claimed by virtue of these provisions of the charter and 
the administrative code the respondent is granted power and 
authority to hear and determine the charges against relator. 

This claim must be sustained unless applying those provisions 
of the city charter and the administrative code to cases involv- 
ing members of the police department creates conflict with gen- 
eral laws. 

Section 4367, General Code, reads as follows; 

“In each city there shall be a department of public safety^ which 
shall be administered by a director of public safety. . . .” 

(Italics ours.) 

This provision of the Code is mandatory and under its provi- 
sions every city except those organized under authority of Sec- 
tion 3515-1 et seq.. General Code, must have a department of pub- 
lic safety administered by a director of public safety. 

Section 4368, General Code, provides in part: 

“. . .He [the director of public safety] shall have aU 

powers and duties connected with and incident to the appoint- 
ment, regulation and government of these departments [police 
and fire departments] except as otherwise provided by law.. 

Section 4378, General Code, provides in part as follows: 

. . The police and fire departments in every city shall 

be maintained under the civil service system, as provided in this 
subdivision.” 

By the provisions of Section 4379, General Code, the chief of 
police has the exclusive right to suspend any member of the 
department for incompetence, gross neglect of duty, gross im- 
morality, habitual drunkenness, failure to obey orders given him 
by the proper authority, or for any other reasonable or just 
cause. 

Section 4380, General Code, reads as follows: 

“If any such employe is suspended as herein provided, the- 
chief of police . . . forthwith in writing, shall certify such 

fact, together with the cause for such suspension to the direct- 
or of public safety, who within five days from the receipt there- 
of, shall proceed to inquire into the cause of such suspension and 
render judgment thereon, which judgment, if the charge be sus- 
tained, may be either suspension, reduction in rank or dismissal 
from the department, and such judgment in the matter shall 
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be final except as otherwise provided in this subdivision. Said 
director, in any investigation of charges against a member of 
the police or fire depai’tment shall have the same powers to 
administer oaths and to secure the attendance of witnesses and 
the production of books and papers as are conferred by this sub- 
division upon the mayor.” 

By the provisions of these quoted sections the director of safe- 
ty is granted the power of appointment of police officers, their 
supervision, the power toi hear and determine charges made 
against them and to inflict such punishment as is justified un- 
der the facts in each particular case. 

We are of opinion that insofar as the city charter and the 
administrative code attempt to grant authority to the city man- 
ager to inquire into the cause of suspension of a member of the 
police department of the city and to render judgment thereon 
such provisions are in conflict with and must yield to the pro- 
visions of the General Code. 

It is further claimed that by reason of the provisions of Sec- 
tion 486-17a, General Code, the city manager is granted power 
to inquire into the cause of suspension and render judgment 
thereon. This claim is based upon the contention that the city 
manager is the appointing officer. 

We have already called attention to the provisions of Section 
4368, General Code, which grant to the director of public safe- 
ty all power connected with and incident to the appointment 
of members of the police department. We find no merit in the 
contention of respondent upon this phase of the controversy. 

Finally respondent contends that prohibition is not the appro- 
priate remedy. 

The writ of prohibition has been defined by this court in the 
case of State ex rel. Brickell v. Roach, Recr., 122 Ohio St. 117, 
170 N.E. 866. Paragraph one of the syllabus reads as follows: 

“A writ of prohibition is an extraordinary judicial writ, issu- 
ing out of a court of superior jurisdiction, to prevent an infer- 
ior court or tribunal from usurping jurisdiction with which it 
is not legally invested.” 

The functions here sought to be exercised are of a quasi-ju- 
dicial nature and this court has on numerous occasions granted 
a writ of prohibition to keep administrative tribunals within the 
limits of their jurisdiction. State ex rel. Nolan v. OenDening, 
93 Ohio St. 264, 112 N.E. 1029; State ex rel. McCrehen v. Brown, 
Secy, of State, 108 Ohio St. 454, 141 N.E. 69; State ex rel. 
Schorr v. Viner et al., Civil Service Comm., 119 Ohio St. ;303, 
164 N.E. 119; State ex rel. Stanley v. Bernon et al., Bd of Elec- 
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tions, 127 Ohio St. 204, 187 N.E. 733; and State ex rel, Paw- 
lowicz V. Edy, City Mgr., 134 Ohio St. 389, 17 N.E.2d 638. 

We conclude that the city manager has no authority or ju- 
risdiction to proceed to inquire into the cause of the suspension 
of relator or to render judgment thereon; that relator has no 
adequate remedy at law and, the answer admitting that respond- 
ent will proceed to exercise that jurisdiction unless prohibited 
from so doing by this court, it follows that the writ should be 
and hereby is allowed. 

Writ allowed.® 

In Ohio the home rule eimendment was originally interpreted 
to mean that the adjective process of charter-making must be 
put into play to render substantive home rule powers available. 
State ex rel. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 
(1913). This decision was overruled in 1923. The Village of 
Perrysburg v. Ridgeway, 108 Ohio St. 245, 140 N.E. 595 (1923). 

The Sherrill case re-iterated the then well-established inter- 
pretation that substantive home rule powers are granted direct- 
ly by the constitution to all municipalities, charter and non- 
charter. Does this make a charter an instrument of limitation? 
See Comment 9 Ohio St.L.,J. 121 (1948) . In most of the home 
rule states it is necessary to adopt a charter before substantive 
home rule powers may be enjoyed. The charter is by way of 
grant, not of limitation. Concerning the California theory see 
West Coast Advertising Co. v. City and County of San Fran- 
cisco, 14 Cal.2d 516, 95 P.2d 148 (1939). In some states home 
rule powers may be exercised by amending existing special char- 
ters. Frankenstein v. Rushmore & Gowdy, 217 S.W. 189 (Tex. 
Civ.App.1920) ; State ex rel. Tucker v. City of Wheeling, 128 
W.Va. 47, 35 S.E.2d 681, 685 (1945) ; Wisconsin Stats. § 66.01 
(1937). 


WINTERS v. BISAILLON 

Supreme Court of Oregon, 1936. 152 Or. 578, 54 P.2d 1169. 

Bailey, Justice. This is an action for damages for personal 
injuries sustained by plaintiff in a collision between motor ve- 
hicles in the city of Portland. . . . 

The case was tried before the court and a jury, and, from a 
judgment entered on a verdict in favor of the defendant, the 
plaintiff appeals. . . . 

B The concurring opinion of Judge Williams is omitted. Judge Turner dis- 
sented. 
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The two remaining assignments of error involve the question 
of whether the city ordinance limiting the speed of motor vehi- 
cles within the corporate limits of the city of Portland to 25 
miles an hour is in conflict with the laws of this state regulat- 
ing the speed of motor vehicles, and, if so, whether the state 
law or the city ordinance is controlling. 

One of the acts of negligence with which the plaintiff charges 
the defendant is that the latter was driving at a greater rate of 
speed than 25 miles an hour. Ordinance No. 61219 of the city 
of Portland, passed August 12, 1931, provides that it shall be 
unlawful to operate a motor vehicle within the corporate limits 
of the city of Portland at a greater speed than 25 miles per 
hour. The circuit court refused to give certain instructions in 
this connection requested by the plaintiff, and ruled that the 
ordinance, in so far as it attempted to prescribe a maximum 
rate of speed, was contrary to the state law; hence to that ex- 
tent invalid. 

Our first inquiry will therefore be directed to the question of 
whether the city ordinance is in conflict with the state law, for, 
if it is not, then we need not consider which is applicable here, 
the statute or the provisions of the city ordinance. 

Chapter 360, Oregon Laws 1931 (page 626), is the only state 
law with which we are now concerned. Section 20, subdivision 
(a), page 637, of this act, is referred to as the basic rule, and 
provides that “no person shall drive a vehicle upon a highway 
at a speed greater than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway and the 
hazards at intersections and any other conditions then existing.” 
Subdivision (b) of the same section specifies the indicated speeds 
in passing schoolhouses, in approaching grade crossings of steam, 
electric, or street railways, driving in business districts, in resi- 
dence districts, in public parks within city limits, and outside 
business and residence districts. It further provides a penalty 
upon conviction of violating the basic rule, and the penalty in 
case of violation of the basic rule coupled with infringement of 
the indicated speed limit is more severe than for violation of 
the basic rule only. No punishment is provided for exceeding 
the indicated speed limit unless some other provision of the act 
is also violated. 

Sections 6 and 7 (page 631) , so far as the latter is applicable, 
of the act above referred to, are as follows: 

“Section 6. The provisions of this act shall be applicable 
and uniform throughout this state and in all political subdivi- 
sions and municipalities therein and no local authority shall en- 
act or enforce any rule or regulation in conflict with the pro- 
visions of this act unless expressly authorized herein. 
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“Section 7. (a) Local authorities, except as specifically au- 
thorized, in this act, shall have no power or authority to alter 
any of the regulations declared in this act, or to enact or en- 
force any rule or regulation contrary to the provisions of this 
act, except that local authorities shall have power to provide 
by ordinance for the regulation of traffic by means of traffic of- 
ficers or semaphores or other signal devices on any portion of 
the highway where traffic is heavy or continuous, and may pro- 
hibit other than one-way traffic upon certain highways, and 
may regulate the use of the highways by processions or assem- 
blages; provided, however, that where one-way traffic is provid- 
ed for, such authorities shall erect and maintain suitable signs 
at reasonable intervals upon said highway informing the public 
of such fact.” 

Section 21 of the act (page 639) is as follows: “Local author- 
ities in their respective jurisdictions are hereby authorized in 
their discretion to indicate by ordinance higher speeds than those 
indicated in subdivision (b) of section 20 upon through high- 
ways or upon highways or portions thereof where there are no 
intersections or between widely spaced intersections . . . 

giving notice of the indicated speed, but local authorities shall 
not have authority to modify or alter the basic rule set forth 
in subdivision (a) of section 20, or in any event to indicate by 
ordinance a speed in excess of 45 miles per hour.” 

Chapter 360, supra, also confers upon cities power to enact 
ordinances relating to the regulation in certain respects of traf- 
fic within their corporate limits, by placing “markers, buttons 
or signs within intersections,” or specifying that the course of 
vehicles turning left be other than that provided in the act, sec- 
tion 32 (d), page 644; or by placing appropriate signs, mark- 
ings and traffic control signals, section 10, subd. (a), page 632. 
But nowhere in the act are local authorities given any power 
to regulate the speed of automobiles otherwise than as herein- 
above mentioned. 

In Schneiderman v. Sesanstein, 121 Ohio St. 80, 167 N.E, 158, 
160, 64 A.L.R. 981, in discussing the question of whether a city 
ordinance providing a speed limit of 15 miles an hour was in 
conflict with the state law, the court said: 

“When the law of the state provides that a rate of speed great- 
er than a rate therein specified shall be unlawful, it is equivalent 
to stating that driving at a less rate of speed shall not be a vio- 
lation of law; and therefore an ordinance of a municipality which 
attempts to make unlawful a rate of speed which the state by 
general law has stamped as lawful would be in conflict there- 
with. . 

Fordham Local Gov.U.O.B.— 7 
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“The standard of conduct prescribed by statute is that the 
speed shall not be greater than reasonable and proper, consid- 
ering the conditions and circumstances there enumerated, and 
that is the test that must be applied under the statute. The con- 
ditions of traffic may be such as to require a much less speed 
than 15 miles an hour to meet the requirement that the speed 
shall not be greater than is reasonable and proper. On the oth- 
er hand, a given speed may be well within the requirement of 
statute, though somewhat in excess of the rate arbitrarily fixed 
by ordinance.” 

See, also, in this connection, Hoigard v. Yellow Cab Company, 
320 lU. 317, 150 N.E. 911; Mendel v. Dorman, 202 Ky. 29, 258 
S.W. 936; Eshner v. Lakewood, 121 Ohio St. 106, 166 N.E. 904, 
and Ex parte Daniels, 183 Cal. 636, 192 P. 442, 444, 21 A.L.R. 
1172, including annotation. 

We conclude that the part of the city ordinance above referred 
to restricting the speed of motor vehicles within the corporate 
limits of the city of Portland to 25 miles per hour does conflict 
with both the letter and the spirit of chapter 360, Oregon Laws 
1931. An effort has been made throughout the country to en- 
act, as far as possible, uniform laws relating to the use of high- 
ways by motor vehicles, in the various states of the Union. This 
purpose is emphasized by the wording of section 91 of the act 
(page 674), thus: “This act shall be so interpreted and constru- 
ed as to effectuate its general purpose to make uniform the 
law of those states which enact it.” Of even greater import- 
ance is the necessity, or at least the advisability, of having uni- 
form laws regulating motor traffic within the borders of each 
state. Such laws are desirable in view of the great percentage 
of the public that travels by motor vehicle. If it were possible 
to fix a maximum rate of speed of 25 miles per hour in the city 
of Portland, there would bo nothing to prevent fixing a much 
less or greater rate of speed in any other municipality of the 
state; and such speed limit in that event might depend only 
upon the whim or caprice of the local authorities without re- 
gard to reasonableness. Were the rate of speed definitely fixed, 
it would tend to minimize the importance of the basic rule, and 
might, as stated in Schneiderman v. Sesanstein, supra, be con- 
sidered as the lawful rate of speed. 

We shall now take up the question of whether, in the regula- 
tion of motor traffic within the limits of incorporated cities, 
state laws or city ordinances are controlling. 

In Kalich v. Knapp, 73 Or. 558, 142 P. 594, 145 P. 22, Ann. 
Cas.l916E, 1051, this court held that the motor vehicle law of 
1911 was unconstitutional in so far as it attempted to regulate 
speed of automobiles in the city of Portland. The decision in 

Fo:rdham Local Goy.u.C.B. 
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that case was based on article 11, § 2, of the Constitution, com- 
inonly referred to as the home rule amendment, prohibiting the 
Legislative Assembly from enacting, amending, or repealing “any 
charter or act of incorporation for any municipality, city or 
town,” which provision further specified that “the legal voters 
of every city and town are hereby granted power to enact and 
amend their municipal charter, subject to the constitution and 
criminal laws of the state of Oregon.” The opinion in that case 
was followed by the court in Everart v. Fischer, 75 Or. 316, 
145 P. 33, 147 P. 189. 

There was a departure from the decision in the two foregoing 
eases, in Rose v. Port of Portland, 82 Or. 541, 162 P. 498, and 
Lovejoy v. Portland, 95 Or. 459, 188 P. 207, which cases, al- 
though not involving regulation of automobile speed, appear to 
have changed the law as enunciated in the preceding instances 
and to have upheld the power of the Legislature to enact gen- 
eral laws affecting municipalities. In the very recent case of 
Burton v. Gibbons, 148 Or. 370, 36 P.2d 786, 789, many author- 
ities on the subject were cited and reviewed, and it was held 
that a general law applicable throughout the state was para- 
mount and controlling over all charters and ordinances in con- 
flict with it. In the opinion therein the court quoted with ap- 
proval from Rose v. Port of Portland, supra, as follows: “The 
Legislature has the right to pass a general law concerning mu- 
nicipalities, cities, and towns; the right is contained in the Con- 
stitution, and therefore, when the legal voters of a city or town 
enact or amend a charter, they do so subject to the right of 
the Legislature to pass a general law because their right to en- 
act or amend their charter must be exercised ‘subject to the 
Constitution.’ ” 

In Burton v. Gibbons, supra, this court continued: “Since that 
decision, all later cases have approved that ruling and it is now 
settled that, within the limits prescribed by the other provisions 
of the state Constitution and of the Federal Constitution, the 
power of the Legislature to enact a general law applicable alike 
to all cities is paramount and supreme over any conflicting char- 
ter provision or ordinance of any municipality, city, or town.” 

In Ex parte Daniels, supra, it is said: “The streets of a city 
belong to the people of the state, and every citizen of the state 
has a right to the use thereof, subject to legislative control. [Cit- 
ing authorities.,] The right of control over street traffic is an 
exercise of a part of the sovereign power of the state. Elliott 
on Roads and Streets, sections cited supra. While it is true 
that the regulation of traffic upon a public street is of special 
interest to the people of a municipality, it does not follow that 
such regulation is a municipal affair, and if there is a doubt as 
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to whether or not such regulation is a municipal affair, that 
doubt must be resolved in favor of the legislative authority of 
the state.” 

ilie regulation of automobile traiBc on the streets of the city 
of Portland, which are used by all the people of Oregon, is of 
as much genera! concern to the state at large as is the refund- 
ing of bonds of a municipality in this state, which was the ques- 
tion involved in Burton v. Gibbons, supra, wherein it was held 
that the general law of the state superseded any charter provi- 
sion on the same subject 

We conclude that Kalich v. Knapp, supra, Elverart v. Fischer, 
supra, and any other pronouncement of this court to like effect, 
in so far as they hold that by the Constitution cities are grant- 
ed exclusive or paramount authority to regulate motor vehicle 
traffic within their corporate limits, have been overruled by sub- 
sequent decisions of this court, and in the future should not be 
considered as the law of this state. We further hold that the 
state has and retains, either by act of the Legislature or by 
vote of the electorate, the right to enact general laws prescrib- 
ing the speed of motor vehicles and general rules regulating 
traffic on the highways of the state, which right, when exercis- 
ed, cannot be curtailed, infringed upon, or annulled by local au- 
thorities. 

We concur in the view of the circuit court that the ordin- 
ance here involved, in so far as it attempts to prescribe a speed 
limit for motor vehicles in the city of Portland, is invalid. The 
judgment is affirmed.® 

How are we to classify slum clearance and urban rehabilita- 
tion? Nearly twenty years ago the New York Court of Ap- 
peals upheld the Multiple Dwelling Law, which was addressed 
to slum conditions affecting safety and health and which ac- 
tually applied only to the City of New York. Adler v. Deegan, 
251 N.Y. 467, 167 N.E. 705 (1929). Pubhc housing provided 
by municipal housing authorities to effect slum clearance has 
been declared a matter of state concern. Humphrey v. City of 
Phoenix, 55 Ariz. 374, 102 P.2d 82 (1940). The Adler case is 
discussed by Joseph L. Weiner, “Mimicipal Home Rule in New 
York” 37 Col.L.Rev. 557, 565 (1937). 

To what extent is local finance a matter of local concern in 
the home rule sense? One aspect of this question was present- 
ed in City of Portland v. Welch, 154 Or. 286, 59 P.2d 228 (1936) . 
Portland attacked the validity of a statute which gave a state 

9 See J. P. Roiichetto aiid Wayne Woodmansee, “Home Rule in Oregon” 18 
Ore.L.Rer. 210, 218, 223 (1939), 
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commission authority to review the city budget and, after hear- 
ing, to “approve, reject, or reduce the same or any items there- 
in”. One ground for invalidating the act was that it iinvaded 
the city’s home rule powers insofar as it purported to author- 
ize the commission to modify a city budget which did not go 
beyond constitutional or statutory debt or tax limitations. The 
opinion of the court reads in part (59 P.2d 233) : 

“In oim opinion, local taxation and indebtedness under cer- 
tain circumstances may become a matter of concern to the state. 
Indeed, the Constitution itself imposes a tax limitation upon 
municipalities and taxing districts (article 11, section 11, Con- 
stitution of Oregon). See Burton v. Gibbons, supra.“ Hence, 
the Legislature may, by a general law, limit the levying of taxes 
or incurrence of indebtedness by municipalities. McQuillin, Mu- 
nicipal Corporations (2d Ed.) section 2366. The Legislature, 
however, has not seen fit to fix a limitation upon the amoimt 
of taxes a city may levy. We take it, therefore, that a tax levy 
by a municipality, germane to the purposes for which it was in- 
corporated, not in excess of a limitation fixed by the Consti- 
tution or by a general law, is a matter of local concern., A gen- 
eral legislative enactment limiting the indebtedness or the tax 
levy of a subordinate governmental agency is a far cry from 
one which purports to authorize an appointive commission to 
'approve, reject, or reduce the budget or any items therein,’ 
even though the city has not exceeded any limitation fixed by 
the Constitution or statute. If a city has not violated any con- 
stitutional or statutory limitation of indebtedness or taxation, 
of what concern is it to the people of the state at large wheth- 
er it levies a tax to pay its city officials, repair fire hose, build 
a swimming pool, buy stamps, or improve a public pai'k? Are 
these not matters of purely local concern? If such items of 
expenditure can be eliminated or reduced, in accordance with 
the judgment of members of a nonelective commission, then the 
right of local self-government under the Home Rule Amend- 
ments of the Constitution has become a hollow mockery. The 
officials elected by the people to determine such matters of gov- 
ernmental policy would, under such an act, become nonenti- 
ties.” 

Without financial independence it is a question whether high- 
sounding grants of home rule powers are very meaningful. Yet, 
it is in this very area that home rule municipalities enjoy least 
advantage. They are usually subject to constitutional or stat- 
utory property tax and debt limits. The property tax is still, 
with some exceptions, their chief source of revenue. Generally 


10 148 Or. 370, 3C P.2d 786 (1934). 
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speaking, moreover, it cannot be said that there is wide munic- 
ipal freedom in imposing excises. 

In California, where municipal home rule is granted directly 
by the constitution, the power of a city to levy a license tax 
to meet city revenue needs has been judicially confirmed as a 
strictly municipal affair. West Coast Advertising Co. v. Qty 
and County of San Francisco, 14 Cal.2d 516, 95 P.2d 138 (1939). 
This has interesting implications. In the absence of constitu- 
tional limitations, it would, in principle, leave the city free to 
levy any kind of tax it pleased without regard to the state rev- 
enue system, whether in matters of substantive taxation or 
tax administration and procedure. 

The Ohio situation iiffords an interesting contrast. In that 
state, it will be recalled, substantive home rule powers are grant- 
ed directly by the constitution to all municipalities, independ- 
ently of charter-making. The grant of all powers of local self- 
government is interpreted to include “the power of taxation.” 
Zielonka v. Carrel, 99 Ohio St. 220, 124 N.E. 134 (1919). The 
Home Rule Amendment, however, contains a provision (Article 
XVm, § 13), which reads as follows: 

Laws may be passed to limit the power of municipalities 
to levy taxes and incur debts for local purposes, and may 
require reports from municipalities as to their financial con- 
dition and transactions, in such form as may be provided by 
law, and may provide for the examination of the vouchers, 
books and accounts of all municipal authorities, or of pub- 
lic undertakings conducted by such authorities. 

Under this section it has been decided not only that the General 
Assembly may impose express limitations upon municipal ex- 
cises as well as ad valorem levies but also that limitations upon 
a municipal excise may arise by implications from state legis- 
lation which levies the same or a similar excise tax and, thus, 
“pi-e-empts the field.” Haefner v. City of Youngstown, 147 Ohio 
St. 58, 68 N.E.2d 64 (1946). C. Emory Glander and Addison 
E. Dewey, “Municipal Taxation — A Study of the Pre-emption 
Doctrine” 9 Ohio St.L.J. 72 (1948). 

Does state interest in local borrowing go no further than the 
establishment of debt limits? What of the power to issue the 
various types of securities known to local finance and the pro- 
vision of remedial sanctions to render them attractive to invest- 
ors? Does the state have no general interest in the procedure 
for the authorization and issuance of local securities? Obvious- 
ly, it does. There can be much genuine local discretion without 
the courts embracing the notion that both local borrowing pow- 
er and procedure are strictly local business. The Ohio consti- 
tutional provision quoted above empowers the le^slature to lim- 
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it municipal power to incur debts. Actually, the legislature 
carefully regulates the procedure of municipal borrowing in ad- 
dition to limiting the power to incur debt by borrowing money. 
Ohio General Code, § 2293-1 et seq. (Page, 1939). 

In California, the second home rule state (1879) , there was in- 
cluded in the original home rule article of the constitution (Ar- 
ticle XI) a Section 11, which survives unchanged and reads as 
follows: “Any county, city, town or township may make and 
enforce within its limits all such local, police, sanitary and oth- 
er regulations as are not in conflict with general laws.” The 
late Professor Peppin’s well-documented discussion of that sec- 
tion tells us that the “origin and purposes of the provision are 
exceedingly obscure.” John C. Peppin, “Municipal Home Rule 
in California III: Section 11 of Article XI of the California Con- 
stitution” 32 Calif.L.Rev. 341 (1944). Mr. Peppin noted the 
adoption of a similar provision in Washington (Art. X, § 11, 
1889) ; Idaho (Art. XH, § 2, 1889) ; and Ohio (Art. XVIII, § 
3, 1912). Idaho is not a home rule state. The Ohio grant is 
confined to municipalities. Utah has a similar provision (Art. 
XI, § 5), but its grant extends only to charter cities, whereas 
the Ohio constitution devolves the authority directly upon all 
municipalities. The Model State Constitution of the National 
Municipal League sets out, in Section 824 (a), a modification 
of the Ohio provision, which would confer upon cities power “to 
adopt and enforce within their limits local police, sanitary and 
other similar regulations, not in confiict with general laws im- 
iformly applicable to all cities.” 


PIPOLY v. BENSON 

Supreme Court of California, 1942, 20 Cal.2<i 366, 125 P.2d 482. 

Gibson, Chief Justice. Plaintiffs, the widow and son of Eu- 
gene Pipoly, deceased, brought this action to recover damages 
for his wrongful death. The deceased was struck after dark 
by an automobile operated by the defendant Frank Benson while 
Pipoly was crossing Central avenue near the intersection of East 
Seventy-eighth street in Los Angeles. At the time of the ac- 
cident Benson was driving an automoblie owned by his wife and 
co-defendant. Myrtle Benson, and was acting within the scope 
of his employment as her employee. Pipoly died as a result of 
his injuries and plaintiffs brought this action alleging that his 
death was caused by the negligence of defendant Frank Benson. 
Defendants denied the material allegations of the complaint and 
alleged as affirmative defenses that the death of deceased was 
caused by his own contributory negligence or by unavoidable 



accident. The jury found for defendants and a judgment was 
given in their favor. ... 

The main ground which plaintiffs urge upon this appeal is 
that the instructions of the trial court respecting deceased’s stat- 
utory obligations as a pedestrian were so conflicting as to con- 
stitute prejudicial error. The jury was instructed that under 
the Vehicle Code it is the duty of a pedestrian to yield the right 
of way to all vehicles on the roadway if crossing at any point 
other than within a marked crosswalk. This instruction sets 
forth the provisions of section 562 (a) of the Vehicle Code, St. 
1935, p. 188: “Every pedestrian crossing a roadway at any point 
other than within a marked crosswalk or within an unmarked 
crosswalk at an intersection shall yield the right of way to all 
vehicles upon the roadway.” The court, however, also instruct- 
ed the jury in the language of the Municipal Code of Los An- 
geles, section 80.38; “No pedestrian shall cross a roadway other 
than by a crosswalk in a central traffic district or in any busi- 
ness district.” The jury was told that if they found that de- 
ceased violated the ordinance he was presumptively guilty of 
negligence since it was stipulated that the accident occurred with- 
in a business district as defined by the ordinance. Plaintiffs ar- 
gue that the ordinance is unconstitutional. It is said to con- 
flict with the provisions of the Vehicle Code because it prohib- 
its a pedestrian from crossing a roadway outside a crosswalk 
while the statute merely imposes upon the pedestrian an obli- 
gation to yield the right of way if he crosses outside the cross- 
walk. Since the trial court based its instructions to the jury 
upon the ordinance and also the statute, plaintiffs contend that 
the conflicting instructions require a reversal of the judgment 
for defendants. ... 

The decisive issue presented by this appeal, therefore, is wheth- 
er the Los Angeles ordinance regulating the conduct of pedes- 
trians at crosswalks is hi conflict with the provisions of the Ve- 
hicle Code and is for that reason invalid. If so, the giving of 
conflicting instructions where one is based upon the provisions of 
an invalid ordinance clearly constitutes error. Borum v. Gra- 
ham, 4 Cal.App.2d 331, 335, 40 P.2d 866. 

Where “municipal affairs” are concerned the Constitution gives 
authority to local governments to make and enforce laws and 
regulations subject only to the provisions of their charters. 
Const, art. XI, § 6. As to such matters local regulations are 
superior to the provisions of a state statute if there is conflict 
between the two. Ex parte Helm, 143 Cal. 553, 77 P. 453; City 
of Pasadena v. Charleville, 215 Cal. 384, 10 P.2d 745; cf! West 
Coast Adver. Co. v. City and County of San Francisco, 14 Cal 
2d 516, 519-521, 95 P.2d 138. The regulation of traffic upon 
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the streets of a city, however, is not one of those municipal af- 
fairs over which the local authorities are given a power super- 
ior to that of the legislature. Ex parte Daniels, 183 Cal. 636, 
641, 192 P. 442, 21 A.L.R. 1172; Atlas Mixed Mortar Co. v. 
City of Burbank, 202 Cal. 660, 262 P., 334; cf. Morel v. Rail- 
road Commission, 11 Cal.2d 488, 500, 81 P.2d 144. The state’s 
control over the regulation of traffic includes the reciprocal rights 
and duties existing between motor vehicle traffic and pedestrian 
traffic where conflict between state and local regulation is con- 
cerned. Mann v. Scott, 180 Cal. 550, 182 P. 281; In re Murphy, 
190 Cal. 286, 212 P. 30; Quinn v. Rosenfeld, 15 Cal.2d 486, 102 
P.2d 317. In such a field as that pi-esented in this case where 
the particular matter is outside the limited group of “municipal 
affairs,” it is clear that local regulations upon the subject may 
be enforced only if they “are not in conflict with general laws.” 
Const., art. XI, § 11. The applicable rule in these situations 
where state control is dominant has been stated as follows: 
“Where the Legislature has assumed to regulate a given course 
of conduct by prohibitory enactments, a municipality with sub- 
ordinate power to act in the matter may make such new and 
additional regulations in aid and furtherance of the purpose of 
the general law as may seem fit and appropriate to the neces- 
sities of the particular locality, and which are not in themselves 
unreasonable.” Mann v. Scott, supra, 180 Cal. page 556, 182 
P. page 283. The cases in this state have consistently upheld 
local regulations in the form of additional reasonable require- 
ments not in conflict with the provisions of the general law. 
Maim V. Scott, supra; In re Hoffman, 155 Cal. 114, 99 P. 517, 
132 Am.St.Rep. 75; In re Iverson, 199 Cal. 582, 250 P. 681; 
In re Simmons, 199 Cal. 590, 250 P. 684; Grant, “Municipal Or- 
dinances Supplementing Criminal Laws,” [1936] 9 So.CaLL. 
Rev. 95, 98. 

This general rule permitting the adoption of additional local 
regulations supplementary to the state statutes is subject to an 
exception, however, which is important in the present case. Re- 
gardless of whether there is any actual grammatical conflict be- 
tween an ordinance and a statute, the ordinance is invalid if it 
attempts to impose additional requirements in a field which is 
fully occupied by the statute. Thus, it has been held from an 
early date that an ordineince which is substantially identical with 
a state statute is invalid because it is an attempt to duplicate the 
prohibition of the statute. In re Sic, 73 Cal. 142, 14 P. 405; In re 
Mingo, 190 Cal. 769, 214 P. 850; cf. Stanislaus County, etc., Ass’n 
V. Stanislaus County, 8 Cal.2d 378, 384, 65 P.2d 1305; Grant, op. 
cit. supra pp. 95, 96. The court said in the Sic case, supra, 73 Cal. 
pages 146, 148, 14 P. page 407; “The section plainly covers the 
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same ground as the Penal Code. It was probably intended to 
cover some supposed defects in the Penal Code; still it denounce 
as criminal precisely the same acts which are attempted to be 
prohibited by the Code. . . . It would seem that an ordi- 

nance must be conflicting with the general law which may operate 
to prevent a prosecution of the offense under the general law.” 
Paradoxical as it may seem, it is apparent that an ordinance and 
a statute may be identical under this rule and yet the ordinance 
is invalid because within the constitutional provision it is in con- 
flict with the statute. Ex parte Daniels, supra, 183 Cal. page 645, 
192 P. 442, 21 A.L.R. 1172. The invalidity arises, not from a 
conflict of language, but from the inevitable conflict of jurisdic- 
tion which would result from dual regulations covering the same 
ground. Only by such a broad definition of “conflict” is it possi- 
ble to confine local legislation to its proper field of supplementary 
regulation. 

Where a statute and an ordinance are identical it is obvious that 
the field sought to be covered by the ordinance has already been 
occupied by state legislation. The exception to the general rule 
permitting additional local regulation has been also applied, 
however, in situations where it is not so apparent that the field 
is already occupied by a statute. In Ex parte Daniels, supra, it 
was held that, if such was the intent of the legislature, a statute 
setting up a general scheme for the control of motor vehicles on 
the highways might constitutionally occupy the entire field so 
that local ordinances on the subject would be invalid. In re 
Murphy, supra; Atlas Mixed Mortar Co. v. City of Burbank, su- 
pra; Grant, op. cit. supra 95, 99, 100. “The effect of these several 
decisions is to declare that, whenever the state of California sees 
fit to adopt a general scheme for the regulation and control of 
motor vehicles upon the public highways of the state, the en- 
tire control over whatever phases of the subject are covered 
by state legislation ceases in so far as municipal or local regula- 
tion is concerned.” Atlas Mixed Mortar Co. v. City of Burbank, 
supra, 202 Cal. page 663, 262 P. page 336. Under these circum- 
stances, the ordinance is invalid because there is no room left 
for supplementary local regulation of the particular subject and 
any such legislation is necessarily inconsistent with the state law. 
The difficult question in such cases is whether the state law was 
intended to occupy the entire field. Where the statute contains 
language indicating that the legislature did not intend its regula- 
tions to be exclusive, the general rule permitting additional sup- 
plementary local regulations has been applied. In re Iverson, su- 
pra, 199 Cal. page 588, 250 P. 681; Natural Milk Prod. Ass’n v. 
City and County of San Francisco, 20 Cal.2d 101, 124 P.2d 25; In 
re Simmons, supra, 199 Cal. page 593, 250 P. 684. Conversely, 
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■where the statute contains express provisions indicating that the 
legislature intends its regulations to be exclusive within a certain 
field, the courts have given effect to this intention. Ex parte 
Daniels, supra, pp. 641-642; Grant, op. cit. supra, at p. 102. As 
was pointed out in the Daniels case, a mere prohibition of local 
regulation on a particular subject without any affirmative act 
of the legislature occupying that field would be ineffective. 
But where such a declaration accompanied a general scheme 
for the control of motor vehicles, the court said (pp. 642-643) : 
“It was clearly the intention of the Legislature to declare that 
the limitation upon speed fixed in the law shall be the only 
limitation controlling the conduct of the driver of a motor vehicle 
upon the streets and highways of the state. . . . It cannot 

be doubted that the Legislature . . . intended to occupy 

the whole field of traffic regulation, and in construing these pro- 
hibitory clauses relating to the powers of local legislative bodies, 
such provisions should not be ignored as unconstitutional, if a rea- 
sonable or even a strained construction can be adopted which 
would give them a constitutional effect. . . . Indeed 

. the purpose of the Legislature to prevent a reduction 
of speed limits, and a consequent lack of xmiformity in such, is 
apparent. If this was the legislative purpose, such enactment is 
clearly within the scope of their constitutional power, and local 
ordinances, fixing other and different rates of speed, ipso facto 
conflict with the state legislation.” See People v. Huchstep, 114 
CaLApp. (Supp.) 769, 772, 300 P. 448. 

On this appeal plaintiffs urge that the ordinance involved is un- 
constitutional since it invades a field of traffic regulation which 
the legislature intended to occupy fully. We think this contention 
is correct. Vehicle Code, section 458, which is found in dmsion 
IX, chapter II of that code, provides: “The provisions of this di- 
vision are applicable and uniform throughout the State and in all 
counties and municipalities therein and no local authority shall 
enact or enforce any ordinance on the matters covered by this 
division unless expressly authorized herein.” Express authoriza- 
tion has been granted for local control over such matters as reg- 
ulating processions, the operation of vehicles for hire and regu- 
lating traffic by means of officers or traffic signals. Vehicle Code, 
§ 459. Local authorities are also authorized to enact special rules 
and regulations dealing with parking of vehicles. Vehicle Code, 
§ 472. The regulation of pedestrian traffic in its use of the pub- 
lic roadways, however, is not a matter concerning which express 
authorization has been given for local regulation. See Quinn v. 
Rosenfeld, 15 Cal.2d 486, 490, 102 P.2d 317. It foUows that if 
the use of public roadways by pedestrian traffic is a “matter cov- 
ered” by the provisions of division IX of the Vehicle Code, the leg- 
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islature’s intent to occupy that field of regulation fully is clearly 
indicated by section 458 of that code.. 

Chapter X of division IX, Vehicle Code, § 560-564, is entitled 
“Pedestrians’ Rights and Duties.” Section 560 requires the driv- 
er of a vehicle to yield the right of way to a pedestrian crossing 
the roadway within a crosswalk. Section 561 provides that where 
a pedestrian tunnel or overhead crossing is available, any pedes- 
trian who crosses a roadway by means other than the tunnel or 
overhead crossing must yield the right of way to vehicles on the 
highway. Section 562 provides: “(a) Every pedestrian crossing 
a roadway at any point other than within a marked crosswalk or 
within an unmarked crosswalk at an intersection shall yield the 
right of way to all vehicles upon the roadway, (b) The provi- 
sions of this section shall not relieve the driver of a vehicle from 
the duty to exercise due care for the safety of any pedestrian 
upon a roadway.” Section 563 states: “(a) At intersections 
where trafiic controlled by a traffic control signal device or by po- 
lice officers, pedestrians shall not cross the roadway against a 
red or stop signal, (b) Between adjacent intersections so con- 
trolled pedestrians shall not cross at any place except in a cross- 
walk.” Section 564 requires that a pedestrian walk upon his 
left-hand edge of the roadway outside business or residence dis- 
tricts. It is apparent from an examination of this chapter that 
the subject of pedestrian rights and duties at crosswalks is a mat- 
ter covered by division IX of the Vehicle Code. Giving effect 
to the declaration of intention set forth in section 458, there- 
fore, it is necessary to hold that the regulation of pedestrian 
traffic at crosswalks is a field intended to be occupied fully by 
the state legislation. Within such a field there is no scope for 
the supplementary local regulation ordinarily permissible, and 
the Los Angeles ordinance must be held invalid under the princi- 
ples laid down in Ex parte Daniels, supra. . . . 

For the reasons set forth herein, we conclude that section 80.38 
of the Municipal Code of Los Angeles must be held to be unconsti- 
tutional since it conflicts with the Vehicle Code by attempting to 
legislate upon a subject intended to be covered fuUy by an act of 
the legislature. The instruction given by the trial court which 
was based upon the provisions of the Los Angeles ordinance, 
therefore, was erroneous and since it conflicted with the instruc- 
tion based upon the provisions of the Vehicle Code, the error re- 
quires a reversal of the judgment. W^tberg v. Willde, 14 Cal. 
2d 360, 369-371, 94 P.2d 590; Borum v. Graham, supra, 4 Cal, 
App.2d page 335, 40 P.2d 866; 24 CaLJur. 820. 

The purported appeal from the order denying a new trial is dis- 
missed. The judgment for defendants is reversed. 
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That the same act is punished under both a statute and an 
ordinance does not constitute double jeopardy. Village of 
Struthers v. Sokol, 108 Ohio St. 263, 140 N.E. 519 (1923). Cf. 
State ex rel. Keefe v. Schmiege, 251 Wis. 79, 28 N.W.2d 345 
(1947). In the Sokol case it was laid down that no conflict can 
exist unless the “ordinance declares something to be right which 
the state law declares to be wrong, or vice versa.” Earlier, the 
same court had, by emphatic dictim, declared that a statute creat- 
ing the same offense as an ordinance could not be made exclu- 
sive even by express legislative prohibition of municipal action on 
the subject. Greenberg v. Cleveland, 98 Ohio St. 282, 286, 120 
N.E. 829, 830 (1918). The Ohio court conceives that identical 
state and local regulations are not conflicting and that the legis-. 
lature cannot manufacture conflict by merely forbidding munici- 
pal legislation as distinguished from regulating a subject by stat- 
ute. J. B. Pordham and Joe F. Asher, “Home Rule Powers in 
Theory and Practice” 9 Ohio St. L. J. 18, 26, 47, 63 (1948). 


RAISCH v. MYERS 

Supreme Court of California, 1946. 27 Cal.2d 773, 167 P.2d 193. 

[Action was instituted by A to foreclose the lien of a street as- 
sessment. B held a bond supported by an earlier assessment. 
Contrary to the ruling below, the court found an objection to 
the validity of B’s bond to be without merit. It determined fur- 
ther that B’s right of action for foreclosure was barred by limita- 
tions. The questions that remained were whether the lien of the 
assessment survived and, if so, whether B would be entitled to 
payment out of the foreclosure proceeds before any balance could 
go to the property owner. The court decided both points favor- 
ably to B, the appellant. The portions of the majority and dis- 
senting opinions, which cover the first of these two points, foll- 
ow.] . , 

Spence, Justice. . . . It is expressly provided in section 

34 of the ordinance, as engrafted into appellant’s bond, that “such 
lien shall continue until such assessment is fully paid.” This pur- 
pose to continue the existence of the lien until the assessment is 
paid is further emphasized by section 40 of the ordinance, which 
provides that should it appear at any time that the bond “for 
any reason was invalid,” the lien of the assessment “shall continue 
until such original assessment is fully paid.” Despite these ex- 
press provisions for the continued existence of the lien, respond- 
ent nevertheless contends that the lien is extinguished under sec- 
tion 2911 of the Civil Code, which provides: “A lien is extin- 



110 


Local Governmental Units 


Ch. 2 


guished by the lapse of the time within which, tinder the provi- 
sions of the Code of Civil Procedure, an action can be brought up- 
on the principal obligation.” In support of this contention, re- 
spondent cites and relies upon Clark v. City of San Diego, 144 Cal. 
361, 77 P. 973, holding that where the right of action for the col- 
lection of delinquent taxes was lost, the lien therefor was also lost. 
That decision was rested squarely upon the provisions of said 
section 2911. But neither the cited code section nor the cited 
case is applicable here. Assuming, without deciding, that said 
section 2911 would be applicable in the absence of the controlling 
provisions of the ordinance expressly providing for the continued 
existence of the lien (see, however, Lantz v. Fishbum, 17 Cal. 
App. 583, 588, 589, 120 P. 1068), the ordinance provisions prevail 
in the determination of the question under discussion. 

The improvement of streets and the collection of the costs 
therefor are municipal affairs. Admittedly San Francisco being a 
charter city, its charter supersedes state law in this field, and the 
provisions of a street improvement ordinance “adopted pursuant 
to the authorization of the charter have the same sanction and 
the same effect that they would have had if incorporated in the 
charter itself.” Mardis v. McCarthy, 162 Cal. 94, 100, 101, 121 P. 
389, 392; see, also, Hayne v. San Francisco, 174 Cal. 185, 162 P. 
625; Larsen v. San Francisco, 182 Cal. 1, 186 P. 757. And ordi- 
nance provisions relating to such municipal affairs will prevail 
over geneicil laws inconsistent or in conflict therewith. 19 Cal. 
Jur., § 739, p. 411; Ransome-Crummey Co. v. Bennett, 177 Cal. 
560, 567, 171 P. 304; Smith v. Lightston, 182 Cal. 41, 47, 186 P. 
769. . . . 

Carter, Justice (dissenting) . I dissent. The obvious error in 
the majority opinion is that it refuses to apply to this case the 
provisions of section 2911 of the Civil Code to the effect that a 
lien is extinguished by the lapse of the time within which an ac- 
tion may be brought under the statute of limitation upon the prin- 
cipal obligation. The question is, as admitted by the opinion, 
whether or not the provision of the city ordinance that the lien, 
endures until the assessment is paid, deals with a municipal af- 
fair. It is conceded that if it does not the state law controls. 
It is clearly not a municipal affair. It does not deal with an 
issue between the city and a taxpayer. The assessment is made 
a lien for the benefit of the contractor performing the improve- 
ment work, either directly as a method of paying him, or indirect- 
ly by securing the payment of a bond gim% by the property owner 
to the contractor. The matter of the continuation of the lien and 
the issue of the statute of limitation which is inseparably tied 
thereto is between pnwte iMwidiwife/ and whether it is substan- 
tive or procedural law, it is a matter of the general administration 
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of justice which cannot be other than a state-wide affair. That 
proposition is clearly demonstrated by the cases. The issue of the 
tort liability of a city, a matter of substantive law, is not a munici- 
pal affair. Douglass v. City of Los Angeles, 5 Cal.2d 123, 53 P.2d 
353; Rafferty v. Qty of Marysville, 207 Cal. 657, 280 P. 118. Mat- 
ters relating to limitation of actions (the term within which claims 
must be filed for tort damage) is not a municipal affair. Kelso v. 
Board of Education, 42 Cal.App.2d 415, 109 P.2d 29; Sandstoe v. 
Atchison, T. & S. F. Ry. Co., 28 Cal.App.2d 215, 82 P.2d 216. 
Certainly it would not be contended that the statute of limitation 
is a municipal affair, at least where the action is between two in- 
dividuals. To so hold would permit the city to regulate the pro- 
cedure in the courts, the scope of whose jurisdiction is clearly a 
matter of state concern. It necessarily follows that the effect 
upon a lien of the statute of limitation on the principal obligation 
is not a municipal affair. The regulation of garnishment of the 
salaries of judges of municipal courts is not a municipal affair. 
Wilson V. Walters, 19 Cal.2d 111, 119 P.2d 340. Even if it be as- 
sumed that the development of a city’s improvements and city 
taxation are municipal affairs, the statute of limitation and life of 
the lien is a state-wide affair and only incidentally affects the de- 
velopment. Such incidental effect does not impair the home rule 
doctrine. Wilson v. Walters, supra; Department of Water & Pow- 
er v. Inyo Chem. Co., 16 Cal.2d 744, 108 P.2d 410. Hence the 
provision in the ordinance relating to the duration of the lien is 
for naught and the case must be viewed as if it did not exist. 

This brings us to the question of whether or not, under those 
circumstances, section 2911 of the Civil Code applies to the lien 
of assessment of the character here involved. The majority opin- 
ion, while not deciding the issue, intimates that it has no applica- 
tion, citing Lantz v. Fishbum, 17 Cal.App. 583, 120 P. 1068. Re- 
gardless of that case the law is settled by Qark v. City of San 
Diego, 144 Cal. 361, 77 P. 973, where it was held that the de- 
fense of a lien for delinquent taxes would not lie in an action 
against the city to quiet title to the property where the right of ac- 
tion for the taxes is barred by the statute of limitation. That right 
being barred, the lien fell with it by virtue of section 2911 of the 
Civil Code. See to the same effect: Chambers v. Gibson, 178 Cal. 
416, 173 P. 752; Dranga v. Rowe, 127 Cal. 506, 59 P. 944. 

In my opinion the judgment should be afilrmed. 

SCHAUER, J., concurred. 

Rehearing denied; Carter and Schauer, JJ., dissenting. 
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Whether power to enact “private law” is embraced within a 
home rule grant is a question which has received scant judicial 
attention. Perhaps this is because counsel have not isolated and 
emphasized this aspect of the subject The dissenting judge in 
the Raisch case certainly brought it to light. See also Evans v. 
Berry, 262 N.Y. 61, 186 N.E. 203 (1933) and Comment 9 Ohio St. 
L.J. 152 (1948). 

In considering the Raisch case it should be borne in mind that 
under the California home rule system the legislature has power 
to approve or veto a home rule charter. If it approves, does the 
charter thereby become, in effect, a legislative enactment? 


In re CONDEMNATION of BLOCKS 13, 14 and 15, 
KOEHLER’S SUBDIVISION, CITY of 
GRAND ISLAND 

NAGLE v. CITY of GRAND ISLAND 

Supreme Court of Nebraska, 1943. 144 Neb. 67, 12 N.W.2cl 540. 

Wenke, Justice. This is a condemnation proceeding by the 
city of Grand Island under the provisions of section 16-602, Comp. 
St.l929, to acquire certain property within the city of Grand 
Island for park purposes. From an award of the appraisers, 
Sallie Nagle, owner of a part of the property, appealed to the 
district court for Hall county. From an order of the district 
court dismissing the action, the city has appealed. 

That the establishment of the park within the corporate limits 
of the city was strictly of local concern and that the city of 
Grand Island has the right to take the property for park pur- 
poses under the power of eminent domain is without question. 

The question presented here is whether or not the procedure 
for condemning this property under the power of eminent domain 
is a matter of state-wide concern so that when the Legislature 
provided a procedure therefor, as it did in section 16-602, Comp. 
St.l929, for cities of a certain class, which class includes Grand 
Island, such statutory enactment is controlling and the charter 
provisions of the city, which provide for condemnation as by rail- 
road companies, being ch. 74, art. 3, Comp.St.l929, must yield 
thereto. 

Grand Island adopted a home rule charter in 1928 and under 
the provisions of section 2, art. XI of the Constitution, its charter 
must be consistent with and subject to the Constitution and laws 
of this state. Such cities may provide for the exercise of every 
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power, not contravening constitutional inhibitions, connected with 
a proper and efficient government of the municipality, but are 
subject to the general laws of the state, except as to municipal 
matters of strictly local concern. When the Legislature has en- 
acted a law affecting mimicipal affairs, but which are also of 
state- wide concern, such law takes precedence over any provi- 
sions in a home rule charter and the provisions of the charter 
must yield. This same principle is set forth in Axberg v. City of 
Lincoln, 141 Neb. 55, 2 N.W.2d 613, 614, 141 A.L.R. 894: “The 
purpose of the home rule charter provision of the Constitution 
was to render the cities adopting such charter provisions as near- 
ly independent of state legislation as was possible. Under it a 
city may provide for the exercise of every power connected with 
the proper and efficient government of the municipality where 
the legislature has not entered the field. Where the legislature 
has enacted a law affecting municipal affairs, but which is also of 
state concern, the law takes precedence over any municipal action 
taken under the home rule charter. But where the legislative act 
deals with a strictly local municipal concern, it can have no ap- 
plication to a city which has adopted a home rule charter. 
Whether or not an act of the legislature pertains to a matter of 
local or state-wide concern becomes a question for the courts 
when a conflict of authority arises.” 

Eminent domain is the right or power to take private proper- 
ty for public use. It belongs to the state and it may be exercised 
either directly by the Legislature or through the medium of cor- 
porate bodies, which includes municipalities, or of individual en- 
terprises to whom it sees fit to delegate such power in the pub- 
lic’s interest. While this power may be delegated, it belongs to 
the state and subject to its control and regulation and is a matter 
of state concern. Condemnation is the procedure whereby this 
power is exercised. The exercise thereof may affect every prop- 
erty owner of the state in the matter of his property being taken 
for a public purpose and fixing the compensation he is to receive 
therefor. 

Uniformity of this procedure, since it may affect every person 
in the matter of the ownership of his property and the compen- 
sation he is to receive, is a matter of state-wide concern and not 
of strictly municipal or local concern. We have therefore come 
to the conclusion that the statute providing for condemnation pro- 
cedure is a matter of state-wide concern applicable in all cities 
Vkdthin the class therein designated, which includes the city of 
Grand Island, whether they be home rule cities or not, and the 
provisions of the home rule charter of the city of Grand Island 
must yield thereto. 

Fobbham Local Oov.H.O.B.-^ 
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The action of the lower court in dismissing the action was in 
error and is reversed, with directions that the action continue 
under section 16-602, Comp.St.l929. 

Reversed. 


B. State Administrative Supervision 

The home rule movement has not blocked the expansion of 
state administrative supervision of local government. The latter 
has been conspicuous in various phases of local finance, which 
will receive more pointed consideration in a later chapter. State 
supervision has been extended, moreover, to particular functional 
matters. There is an obvious state interest in maintaining a 
minimum level of peiTormance of many functions in the con- 
duct of which local units of government share. So it is, for ex- 
ample, with education, public health services, streets and roads, 
low-cost housing and slum clearance, law enforcement, fire pro- 
tection, traffic control, public assistance and the administration 
of charitable and correctional institutions. Federal social secur- 
ity legislation makes it necessary that a state receiving federal 
aid for a public assistance program either perform the function 
directly or exercise rather close supervision over local adminis- 
tration of the program. 

The tendency has been away from the passive type of legal re- 
quirement, which imposes responsibility but affords no guidance, 
to the articulation of positive standards of performance. This is 
a necessary concomitant of the development of effective adminis- 
trative supervision. That local expenditures wUl be audited may 
prevent some fiscal misdeeds, but something more is necessary 
to effect positive improvement in local financial procedures. 
Various methods of supervision are at hand. They range from 
consultation and advice to positive control. The state is not left 
to the economic persuasions of the grant in aid; it speaks with au- 
thority to its own brood. 

To conceive of a state supervisory agency as a dictatorial 
board, passing upon local affairs in a rapid and highhanded 
manner, is a fallacy. Contrary to a popular misconception, 
state supervision has not one weapon but a number to draw 
from— a fact which springs from its fourfold character- 
control, joint cooperation, service, and advice. Improvement 
of state and local relations can be attained through a variety 
of instruments ranging from specific control at one extreme 
to advice at the other extreme, with tempered supervision 
in the middle employed more frequently. An integrated 
administration uses the techniques both of centralization 
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and of decentralization as means to the end of enmeshing 
all the gears of operation so as not to vest supremacy in 
either the state or locality but to ensure an efficient opera- 
tion of the complete mechanism. — Wylie Kilpatrick, State 
Supervision of Local Finance 49-50 (Pub. Admin. Serv. No. 
79,1941). 


STATE ex rel. MARTIN v. CITY OF JUNEAU 

Supreme Court of Wisconsin, 1941. 238 Wis. 564, 300 N.W. 187. 

On November 20, 1937, the State Board of Health and the 
State Committee on Water Pollution entered an order based upon 
the following findings: 

“From the evidence, records and files in this proceeding it 
is concluded and found that the discharge of inadequately treated 
sewage from the City of Juneau and the discharge of untreated 
milk waste from the Producers Cooperative Association into the 
drainage ditch causes: 

“1. A menace to public health ; 

“2. Nuisance interfering with the peace and comfort of resi- 
dents and others along the stream; 

“3. Conditions that are destructive to fish and normal aquatic 
life; 

“4. Damage to property of riparian owners along the stream; 

“5. Conditions that render the stream unfit for the watering 
of cattle and other livestock.” 

Upon the basis of these findings and the evidence upon which 
they were based, the following order was entered: 

“It is therefore ordered: 

City of Juneau 

“(1) That the City of Juneau take immediate steps to secure 
detailed plans and specifications for a complete sewage treatment 
system or plant adequate to meet local needs, such plans and spe- 
cifications to be submitted to the State Board of Health for ap- 
proval in accordance with statutory and code requirements not 
later than December 31, 1937. 

“(2) That the aforesaid sewage treatment system or plant be 
installed without delay, such system to be completed and placed 
in operation not later than November 1, 1938. 

“(3) That the sewage treatment system be so operated and 
maintained at all times as to prevent objectionable pollution 
conditions in the ditch.” 

The order also contained matter affecting the Producers Co- 
operative Association, not material upon this appeal. 
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The City of Juneau having failed to comply with the order, 
the State of Wisconsin upon relation of John E. Martin, Attorney 
General, commenced this action seeking a mandatory injunction 
commanding the City of Juneau to comply with the orders of the 
State Board of Health and the State Committee on Water Pollu- 
tion, and asking that the City of Juneau be enjoined from dis- 
charging inadequately treated sewage into the drainage ditch 
after a reasonable time to be determined by the court. Attached 
to the complaint is Exhibit A, containing the recitals and a full 
copy of the orders made and a summary of the testimony before 
the State Board of Health and the State Committee on Water 
Pollution. To this complaint the defendant City of Juneau an- 
swered making certain denials and admissions. By way of a fur- 
ther defense the defendant city set up that it has a population of 
twelve hundred inhabitants, stated the amount of its assessed val- 
uation, the amount of its bonded indebtedness, alleged that the 
order sought to be enforced was indefinite in certain particulars; 
that the order made was in excess of the powers conferred by stat- 
ute upon the State Board of Health and the State Committee on 
Water Pollution; that the order was not reasonably necessary as 
a health measure and alleged that it had constructed a septic tank 
in 1922 which was adequate to dispose of the city’s sewage. 

To this answer the plaintiff demurred. An order sustaining the 
demurrer was entered on January 9, 1941, from which the de- 
fendant city appeals. . . . 

Rosenberry, Chief Justice. We shall first consider what 
questions are raised by the demurrer to the answer of the de- 
fendant city. Such authority as the State Board of Health and 
the State Committee on Water Pollution have in respect to the 
matters here under consideration is conferred upon them by ch. 
144, Wisconsin Stats. The order in question was signed by the 
State Board of Health and the Committee on Water Pollution. 
With respect to the orders made by the State Board of Health, 
sec. 144.10 provides; “An owner may elect to arbitrate or may 
bring action against the board in the circuit court for Dane coun- 
ty to determine the necessity for and reasonableness of any order 
of the board.” 

With respect to orders made by the State Committee on Water 
Pollution, sec. 144.56 provides how orders of the committee may 
be reviewed or the questions with respect thereto arbitrated. 
The City of Juneau did not pursue the statutory remedies. Be- 
cause of its failure to avail itself of the remedies provided by 
statute in this class of proceedings, it is considered that in this ac- 
tion to enforce the performance of the order, the city is fore- 
closed from raising any questions except (1) the validity of ch. 
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144 and (2) whether the State Board of Health and the State 
Committee on Water Pollution acted within the powers conferred 
upon them by statute'. ... 

Section 1 of Article XI of the constitution of Wisconsin pro- 
vides: “Corporations without banking powers or privileges may 
be formed under general laws, but shall not be created by special 
act, except for municipal purposes. . . . All general laws 

or special acts enacted under the provisions of this section may 
be altered or repealed by the legislature at any time after their 
passage.” 

While it is provided by sec. 3 of the same Article that cities 
and villages organized pursuant to state law are empowered to 
determine their local affairs and government subject only to the 
constitution and such enactments of the legislature of state-wide 
concern, there can be no question but that the promotion and pro- 
tection of public health is a matter of statewide concern. It is 
clear that the provisions of our constitution only slightly restrict 
the power of the legislature over municipal corporations and 
those restrictions apply only to local affairs. Municipalities ob- 
tain no vested right under an act of the legislature, the constitu- 
tion reserving to the legislature the power to repeal or alter any 
such act. 

Counsel for the defendant in the presentation of this case 
both in the briefs and upon oral argument gave no consideration 
to the difference between a municipal corporation and a private 
citizen as respects the application of the constitutional guaran- 
ties. For that reason much of the authority cited and the argu- 
ment put forth are beside the point. In an effort to establish its 
contention that the statute is invalid because it is indefinite and 
uncertain the appellant city argues that sec. 144.53(5) contains 
no standard or guide to govern the actions of the State Commit- 
tee on Water Pollution. The section is as follows: 

“144.53. Duties of committee on water pollution. It shall be 
the duty of the committee on water pollution and it shall have 
power, jurisdiction and authority: . . . 

“(5) To issue special orders directing particular owners to 
secure such operating results toward the control of pollution of 
the surface waters as the committee may prescribe, within a 
specified time. If such results are not secured in the specified 
time, the committee may direct the owner to use or adopt des- 
ignated systems, devices and methods for handling industrial 
wastes, refuse and other wast^ within a specified time.” 

Among other things, the appellant city complains of the fact 
that because the words “operating results” are used and not spe- 
cifically defined in the act, the statute is invalid because indefinite. 
Inasmuch as the whole purpose of secs. 144.51 to 144.57 is to pre- 
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vent the “ ‘pollution,’ the contamination or rendering unclean or 
impure, injurious to the public health, harmful for commercial 
or recreational use, deleterious to fish or animal or plant life 
of the waters of the state,” Sec. 144.51(4), it would seem to be 
reasonably plain that an operating result was one which prevent- 
ed pollution of the lakes, rivers and water courses within the 
state. Other specific objections are of the same general character 
and need not be separately considered. 

This section gives the Committee on Water Pollution authority 
to adjust its orders so as to achieve the statutory purpose by some 
adequate means. The procedure is purely administrative. It is 
on the executive side and while the Committee or State Board 
of Health may in certain instances exercise quasi- judicial power, 
what the statute confers upon them is authority to promote 
public health. The pollution of the waters of the state is as a 
matter of common knowledge inimical to public health. If in a 
particular case the orders either of the State Board of Health 
or the State Committee on Water Pollution are improper, the 
remedy is by a review in the manner prescribed by statute. Mak- 
ing an unauthorized order does not render the statute unconsti- 
tutional nor is the statute in its terms indefinite and uncertain. 
The discretion vested in the State Board of Health and in the 
State Committee on Water Pollution is not arbitrary, it is subject 
to court review and the rights of all parties are fully protect- 
ed. .. . 

Under the provisions of ch. 144, neither the State Board of 
Health nor the State Committee on Water Pollution is obliged to 
postpone action until the health of a community is impaired or 
some citizen has died as a result of the pollution of the water 
of the state. The conditions which lead to such a result are well 
and scientifically known and the power of these bodies extends to 
prevention as well as to the remediation of conditions which are 
destructive of the public health. 

We find no basis for the contentions made by the appellant city 
that the State Board of Health and the State Committee on Water 
Pollution have acted beyond and without the powers conferred 
upon them by ch. 144. Under the statute the Board may order, 
where it appears that a municipality is cooperating, that the 
municipality may prescribe its own plan for abating the evil com- 
plained of (sec. 144.53 (4) , but where, as here, there is entire 
lack of cooperation and active opposition, under the statute the 
Board is clearly empowered to prescribe definitely what shall be 
done. The legislature apparently assumed that when the fact 
that conditions deleterious to the health of the public were called 
.to the attention of the local authorities, they voluntarily would 
proceed to remedy them. 
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The statute being valid, the Boards having acted within their 
statutory powers, the trial court properly sustained the demurrer 
to the answer. 

The order appealed from is affirmed. 


DUNN V. CITY OF INDIANAPOLIS 
Supreme Coiut of Indiana, 1035. 208 Ind. 630, 196 N.E. 528. 

Tremain, Judge. This action was filed by the city of Indian- 
apolis, as plaintiff below, to enjoin the auditor and treasurer of 
Marion county, in making up the tax duplicates and collecting 
taxes upon property within the city, from reducing by two cents 
the ordinance tax of the city as it had been ordered reduced 
by the state board of tax commissioners upon an appeal to said 
commissioners pursuant to the provisions of section 200 of chap- 
ter 95 of the Acts of 1927 (page 248) being section 64-1331, 
Burns’ 1933. By petition, the state board of tax commissioners, 
Zoercher, Showalter, and Wolfard, were made parties defendant 
to said action. 

The complaint is in two paragraphs, the allegations of which 
recite the necessary statutory steps required to be taken by 
the officials of the city of Indianapolis in the preparation and de- 
termination of the tax levy for the year 1932. It is alleged that 
ten or more taxpayers of said city filed with the auditor of said 
county their objections to the city tax levy upon the ground that 
it provided for the collection of more taxes than the government 
thereof economically administered would warrant, and asked that 
the question be certified to the state board of tax commissioners 
as provided by said act; that pursuant thereto the same was so 
certified and passed upon by said board of tax commissioners, 
which board reduced the tax levy one cent on $100 in each of two 
funds, viz., the general fund and the park department fund, which 
reduction had the effect to and did reduce the total tax levy 
of the city from $1.08 to $1.08 on each $100 of the taxable prop- 
erty of said city. 

It is alleged that the order of the state board of tax commis- 
sioners in making said reduction is illegal and void, and that sec- 
tion 200 of said act (Acts 1927, pp. 248-251) is unconstitutional, 
both as to giving the state board of tax commissioners authority 
(1) over municipal activities in regard to those matters affecting 
the inhabitants of that commxmity and (2) as authorizing such 
state board to exercise both legislative and judicial power in 
matters of taxation. It is specifically alleged that the action of 
the state board of tax commissioners is unconstitutional and void 
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as being in conflict with the following provisions of the Constitu- 
tion of the state of Indiana : Section 1 of article 1 of the Bill of 
Rights; and section 1 of article 3, section 1 of article 4, section 
1 of article 7 , and section 1 of article 10, of the Constitution. 

Issues were closed and the cause was tried by the court and 
judgment rendered enjoining the appellees from extending upon 
the tax duplicates the reduced tax levies, as fixed and determined 
by the state board of tax commissioners. 

For the purpose of this decision it will be assumed that all facts 
are alleged in the complaint necessary to present the question; 
likewise facts were introduced in evidence relative to all the tax- 
able property of the city and the amount necessary to be raised 
for the use of the various departments and funds; that the budget 
provided for by statute was in due form and complete; that all 
jurisdictional notices were given and a compliance shown with 
all laws pertaining to the assessment and levy of taxes upon the 
property of the taxing unit. 

Section 200 of chapter 95 of the Acts of 1927, the constitution- 
ality of which is questioned by the complaint herein, provides that 
the several tax levies and rates shall be established by the proper 
legal officers of any municipal corporation after the formulation 
and publication by them of a budget on forms prescribed by the 
state board of accounts; that notice be given to the taxpayers; 
that a public hearing wiU be had at which any taxpayer Snay 
appear and be heard upon the question of any levy or expenditure 
or other matter pertaining to the several tax levies and rates; 
that, when the tax levies and rates are finally established by the 
proper legal officers of any municipal corporation, the same shall 
be reported to the county auditor and by him to the state board 
of tax commissioners as provided in sections 197 and 199 of said 
act (Burns’ Ann.Stl933, § § 64-1329, 64-1330) ; and that the same 
shall stand as the tax levies and rates of such municipal corpora- 
tion for the next year succeeding, subject to the right of ten or 
more taxpayers of “any such municipal corporation,” other than 
those who pay poll tax only, to file a petition with the county au- 
ditor in which “such municipal corporation” is located, setting 
forth their objections to the levy made or to any item or to any 
rate thereof. Upon the filing of such petition, the county auditor 
is required to certify a copy thereof with such other information 
as will be necessaiy to present the questions involved to the state 
board of tax commissioners, “who shall have the power to affirm 
or decrease said total tax levy or any item thereof of any such mu- 
nicipal corporation after a hearing.” It is provided that the hear- 
ing must be had in the county in which “such municipal corpora- 
tion” is located, upon notices thereof to taxpayers; that the find- 
ing of the state board of tax commissioners shall be certified to 
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the auditor of the county, who shall thereupon certify such action 
to the taxing unit interested, and that the action of the state 
board of tax commissioners shall be final and conclusive. There 
is a provision in said section 200 that, if due to an emergency it 
should be necessary to spend more money than is provided for 
in the published budget or in the budget as modified by the state 
board of tax commissioners, such municipal officers are empow- 
ered to adopt a resolution and to give notice of intention to make 
additional appropriations and proceed in a manner similar to that 
prescribed in the first instant; that ten or more taxpayers may 
petition to have the question of such extra or additional appropri- 
ation or tax levy certified to the state board of tax commissioners. 

The General Tax Law of 1919 (chapter 59), section 200 of 
which was amended by the Acts of 1927, chapter 95, defines the 
term '‘municipal corporation” in section 202 thereof, as amended 
by Acts 1925, c. 142 (Bums’ Ann.St.l933, § 64-1333) , as follows; 
“The phrase ‘municipal corporation’ as used in the five preceding 
sections shall be deemed to include a county, township, city, in- 
corporated town, school corporation, or any person, persons, or 
organized body authorized by law to establish tax levies for any 
purpose.” 

Both appellants and the appellee agree that the power of tax- 
ation is inherent in the state, and is a legislative power limited 
only by the provisions of the Constitution. Section 1, art. 10, 
Constitution; State ex rel. Goodman v. Halter, 149 Ind. 292, page 
297, 47 N.E. 665, 49 N.E. 7; Beard v. People’s Savings Bank, 53 
Ind.App. 185, 101 N.E. 325. 

The appellee contends that, when a city government is created 
by an act of the General Assembly, in which a common council is 
provided for and certain duties delegated to it, in their nature 
legislative, among which is to make and designate the tax levy 
of such municipality , such act of the common council is final, and 
arises to the dignity of a legislative act by the General Assembly; 
that therefore its power and authority cannot be curtailed or 
modified as provided in section 200 supra, wherein the General 
Assembly has delegated to the state board of tax commissioners 
supervisory authority over the acts of the common council in 
that respect, nor does such board of tax commissioners possess 
the power and right under the Constitution to reduce a tax levy 
established by the common council. 

The first two objections made by appellee, that the act in ques- 
tion violates, (1) section 1, article 1, and (2), section 1, article 3, 
of the Constitution, are answered in Zoercher v. Agler, 202 Ind. 
214, 172 N.E. 186, 191, 907, 70 A.L.R. 1232, contrary to appellee’s 
contention. That case also holds that the statute in question 
does not violate section 19, article 4, and section 6, article 6, of the 
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Constitution, and that the statute is not violative of the principle 
of local self-government reserved to the inhabitants of the mu- 
nicipality. 

Appellee further contends that said statute is in violation of 
section 1, article 4, of the Constitution, which provides that the 
legislative authority of the state shall be vested in the General 
Assembly, and that it violates section 1, article 7, of the Constitu- 
tion, which pertains to the judicial powers of the state. These 
two sections may be considered together. 

Under our form of government the three divisions, judicial,, 
legislative, and administrative, are separate and distinct, each 
possessed of certain governmental powers. Numerous decisions 
of the Supreme Court hold that neither judicial nor legislative 
functions'can be delegated to administrative or other departments 
of government. Equally as many Supreme Court decisions hold 
that boards such as the state board of tax commissioners possess 
only administrative and ministerial powers delegated by acts of 
the General Assembly. 

In Zoercher v. Agler, supra, it was held that section 200 of the 
Tax Law here in question, providing for an appeal by ten or more 
taxpayers, did not confer upon the state board of tax commission- 
ers either judicial or legislative power, but it was held that the 
power and authority delegated constituted a delegation of minis- 
terial power only, the power to approve or reduce tax rates with- 
in the respective municipalities and subdivisions of the state, and 
that the act of the state board of tax commissioners in thus re- 
viewing the proceedings of a local municipal corporation “is not 
the exercise of a legislative power. ” Such has been the holding of 
this court concerning powers and duties delegated by the Gen- 
eral Assembly to the numerous boards and commissions created, 
by law. ... 

Under our legislative system, the General Assembly is in regu- 
lar session for a period of only sixty-one days in a term of two 
years. Upon the question of legislation providing for taxation, as 
weU as many other subjects, it is apparent that legislation cannot 
be enacted, in detail, so as to apply to all conditions in the various 
subdivisions and municipalities of the state, and therefore some 
discretion must be lodged in some official board or commission 
to exercise judgment and discretion as to the application of the 
Tax Law pursuant to the standard designated by the General As- 
sembly. It sometimes occurs that the discretionary authority so 
delegated partakes of, and is closely allied to, both the judicial 
and legislative departments of government, but, so long as such 
official board or commission is not permitted to render final judg- 
ments or to make new laws, it has always been held that such 
acts are administrative and ministerial, and are necessary to 
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the orderly administration of the legislative enactments. The 
state board of tax commissioners is a creature of the statute, and 
has performed the duties and exercised the functions conferred 
upon it by statute, and has been acquiesced in by the people of 
the state for such a long period that this court would not be jus- 
tified in disturbing its functions and acts except where there is 
the clearest constitutional transgression. 

The city of Indianapolis is in error when it takes the position 
that the act of its city council in making up the tax budget and 
passing the tax ordinance constitutes a legislative act in the sense 
that a law enacted by the General Assembly is a legislative act. 
Such is not the case. There is but one constitutional legislative 
body, and that is the General Assembly, Municipal corporations 
are creatures of the state. They possess such powers only as are 
granted by the Legislature in express words and those necessarily 
implied and incidental to those expressly granted, and those in- 
dispensable to the declared objects and purposes of the corpora- 
tion, and to its continued achievements. Central Union Tele- 
phone Co. v. Indianapolis Telephone Co., 189 Ind. 210, 126 N.E. 
628; Wallace v. Feehan, 206 Ind. 522, 190 N.E. 438; §§ 10304 
and 10306, Burns, 1926, §§ 48-1504 and 48-1506, Burns 1933. 

The government of the city of Indianapolis, a creature of the 
Legislature, is part of the taxation machinery, acting in an admin- 
istrative capacity, subject to the restrictions and limitations im- 
posed by the Legislature. The local government of the city does 
not act either in a judicial or a legislative capacity in applying the 
tax laws to the needs and necessities of that unit. It is one of the 
municipalities defined by the Legislature in section 202, supra. 
The city’s authority, so vested in it by the Legislature, is restrict- 
ed and limited by a provision that ten or more taxpayers may 
have a review of the city’s acts by the state board of tax commis- 
sioners, which board may approve or reduce the amoimt to be 
provided and expended in any given fund. No power of legisla- 
tion, in approving or lowering the tax rates of the municipality, 
is conferred upon the board. The only power granted is to ap- 
prove or reduce the amount fixed by the officers of the munici- 
pality, acting administratively. Neither the city officials nor the 
tax board can levy a tax not provided for by the Legislature. 
No power is delegated to either to legislate upon that subject; 
nor do they pronounce judgment. They administer the tax laws 
as required by the Legislature, and pursuant to the method, 
standard, and rules prescribed by the statute, among which are 
maximum amounts of the several levies to be made by the local 
municipalities, and the provision that the state board of tax com- 
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missioners only can approve or reduce the levies fixed by the local 
tax officials. 

Lastly, the appellee asserts that the statute is violative of 
section 1 of article 10 of the Constitution. There is no merit in 
this contention. So much has been written concerning this sec- 
tion of the Constitution that elaboration is unnecessary. It is un- 
derstood everywhere that the rate of taxation and assessment 
in each taxing unit shall be uniform in that unit, and, so long 
as that uniformity is maintained, the Constitution is not violated. 
The Constitution does not require that the same rate shall be 
maintained in the city of Indianapolis as is maintained in the city 
of Evansville or Fort Wasme or other places. The requirement 
of section 200, supra, providing for a review by the state board of 
tax commissioners, does assist to some extent in maintaining 
uniformity throughout the state. That board is in a position to 
and has before it facts, figures, and assessments of each muni- 
cipality in the State of Indiana, and thereby becomes to a certain 
degree expert in reviewing and reducing, but not raising, the 
levies of the several municipalities of the state. . 

From the foregoing the court concludes that the Tax Law un- 
der consideration in this appeal is valid, and that the judgment of 
the lower court is contrary to law and is not sustained by suffi- 
cient evidence. Therefore the judgment is reversed, with instruc- 
tions to proceed in accordance with this opinion. 

Fansler, J., dissents.^^ 


Where state administrative review of the action of local offi- 
cers or units is provided that recourse must normally be exhaust- 
ed before one may resort to the courts. Jamouneau v. Board of 
Commissioners of City of Newark, 132 N.J.L. 117, 39 A.2d 89 
(N.J.Sup.a.l944). 


C. State Aid 

Case materials under this heading are limited. Justiciable 
questions peculiar to the grant-in-aid device would not be ex- 
pected to loom large. The prime concern here is to caU attention 
to state allocations or grants to local units as a phase of state- 
local relations, which influences local objectives and administra- 
tion. The subject is of great importance; the condition of the 

11 The dissenting opinion is set out at 196 N.B. 698. Judge Fansler thought 
that the local levies were legislative in charactei-. 'The Oregon court thought 
so, too. See City of Portland v. Welch, 154 Oi-. 286, 307, 59 P.2d 228, 236 
(1936). 
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local pocketbook is a factor which obviously conditions both the 
scope and adequacy of local services. The trend is toward the 
expansion of governmental activities and services. The general 
pi’operty tax, the traditional mainstay of local government 
finance, long since proved unequal to the task. Were we to re- 
store vitality to the principle that taxability is the rule, exemp- 
tion the exception, and were the tax to be administered even- 
handedly and efficiently the ad valorem property tax would be 
much more productive. Those are big “ifs.” The inadequacy of 
the tax as we know it has been greatly accentuated during the 
current period of rising prices. The costs of government have 
risen sharply while property tax yields remained faMy constant. 
To a certain extent the state governments have been by-passed 
through the device of direct federal aid to local units. At this 
very writing, however, the clamor of the larger cities, in partic- 
ular, for state action has reached its highest pitch. The states 
have had two alternatives: they could either resort to “sharing” 
of state revenues with local units or authorize local authorities 
to tap additional sources of revenue. For the most part they have 
pursued the former course. 

A distinction has been made between tax-sharing and grants- 
in-aid. In the second edition of the valuable pamphlet on State- 
Collected, Municipally-Shared Taxes, issued by the American Mu- 
nicipal Association in October, 1946, a “shared” tax is defined “as 
any distribution of a prescribed portion of a state tax back to the 
localities that is neither (a) measured directly by the need of 
the receiving governmental unit nor (b) conditioned upon the re- 
ceiving unit’s making specific application therefor and or meet- 
ing certain requirements or standards imposed by one or more 
designated state agencies or officials.” The suggestion is that 
grants-in-aid are not tied to particular levies and are likely to be 
measured by need, are made only upon application and condi- 
tioned upon the meeting of state requirements. In the same re- 
port it is observed that the borderline between these two classes 
of state aid is so indistinct that the Bureau of the Census no long- 
er attempts, in its statistical reports, to separate grants-in-aid 
from shared taxes. 

Since, even in home rule states, state standards of local per- 
formance and state administrative supervision of local adminis- 
tration can be widely employed as direct exertions of govern- 
mental authority, grants-in-aid are not significant as economic 
leverage. The prime basis for their use, as well as for sharing 
taxes, is the plain matter of enabling local units to finance what 
they are expected to do. 
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SECTION 3. INTERLOCAL RELATIONS 

At the risk of oversimplification, it may be suggested that the 
vital area in current interlocal relations is the urban fringe of 
our cities. Metropolitan problems have come to the medium-sized 
city. The suburb is patently the physical crux of urban planning 
and zoning. It creates needs for all the facilities and services 
of modern urban life as well as special integration problems with 
respect to such matters as sewers, streets, trafiic control and pub- 
lic transportation. The movement of population outward, more- 
over, leaves such intramural problems as blighted area rehabil- 
itation in its wake. Since, for obvious reasons, annexation of sub- 
urban areas to a municipality is usually very difficult of accom- 
plishment, direct political and administrative integration is but 
infrequently effected. Numerous more or less partial measures 
have been tried. The tendency to enlarge county powers and 
functions has already been noted in chapter one. Notice has also 
been taken of resort to ad hoc agencies to bring this or that facil- 
ity or service to a suburb. Extraterritorial exertion of govern- 
mental authority and rendition of services by municipalities are 
common. Qty-county consolidation has warm supporters. Of 
late one hears much of functional consolidation. This idea, in 
particular, has important applications to situations other than 
the urban fringe. It embraces cooperative action by overlapping 
contiguous or neighboring units. This type of cooperation tends 
to overcome some of the difficulties engendered by the rather ar- 
tificial geographical pattern of local governmental organization. 
Cooperative action by local units and, for the most part, extra- 
territorial activity, depend upon express grants of authority made 
by positive law. 

In the recent revision of the Constitution of Missouri there 
were added, as Sections 14 and 16 of Article VI, new provisions, 
which read as follows: 

Sec. 14. By vote of a majority of the qualified electors 
voting thereon in each county affected, any contiguous coun- 
ties, not exceeding ten, may join in performing any common 
function or service, including the purchase, construction and 
maintenance of hospitals, alms houses, road machinery and 
any other county property, and by separate vote may join in 
the common employment of any county officer or employee 
common to each of the counties. The county courts shall 
administer the delegated powers and allocate the costs 
among the counties. Any county may withdraw from such 
joint participation by vote of a majority of its qualified elec- 
tors voting thereon. 
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Sec. 16. Any municipality or political subdivision of this 
state may contract and cooperate with other municipalities or 
political subdivisions thereof, or with other states or their 
municipalities or political subdivisions, or with the United 
States, for the planning, development, construction, acqui- 
sition or operation of any public improvement or facility, or 
for a common service, in the manner provided by law. 

Sections 1101 and 1102 of the Model State Constitution, issued 
by the National Municipal League, are also suggestive: 

Section 1101. The legislature shall provide by law for 
the establishment of such agencies as may be necessary and 
desirable to promote cooperation on the part of this state 
with the other states of the Union. The legislature may 
appropriate such sums as may be necessary to finance its fair 
share of the cost of any interstate activities. 

Section 1102. Agreements may be made by any county, 
city, or other civil division with any other such civil divi- 
sion or with the state, or with the United States for a cooper- 
ative or joint administration of any of its functions or pow- 
ers, and the legislature shall have power to facilitate such 
arrangements. 

The cases which follow present some of the many legal problems 
of jurisdiction, authority and procedure which arise in interlocal 
relations. 


A. Duplication and Overlapping 

STATE ex rel. MOWRER v. UNDERWOOD 
Supreme Court of Ohio, 1940. 187 Ohio St. 1, 27 N.E.2d 773. 

[R, a taxpayer of the city of Akron, brought mandamus on be- 
half of the city against the city personnel direfctor and civil serv- 
ice commission to compel them to establish civil service eligible 
lists for positions in the public health department and against the 
city director of public health and the health commission to compel 
them to make appointments from lists so prepared to fill vacan- 
cies in the public health department. The city attorney had re- 
fused R’s request that he bring the action. After issue was joined 
by R’s reply to a joint answer by the defendants the case was 
tried upon stipulated facts, which sufiiciently appear in the 
opinion. The court below gave judgment for defendants denying 
the writ.] 

IS Concerning the extent of overlapping affecting cities of over 25,000, see 
Governmentai Units Overlying City Areas (Bureau of the Census, 1947). 
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Day, Judge. The contention of the relator is that the depart- 
ment of health of the city of Akron, as it now exists, is a depart- 
ment of the city government, functioning as such under the pro- 
visions of the city charter, and is, therefore, required to comply 
with the charter provisions which place all employees of that de- 
partment in the classified civil service of the municipality. 

The respondents counter with the contention that the depart- 
ment of health is an agency of the state, created by the Hughes 
Act (108 Ohio Laws, part 1, 236) and the Griswold Act (108 
Ohio Laws, part 2, 1085) as amended, and as such is governed 
by the laws of the state and not by city charter; that by virtue of 
the provisions of the Griswold Act, as amended, the employees of 
the city department of health are not brought tmder any civil 
service' requirements. 

Protection and preservation of public health are among the 
prime governmental concerns and functions of the state as a 
sovereignty. See City of Wooster v. Arbenz, 116 Ohio St. 281, 
156 N.E. 210, 52 A.L.R. 518. Under the powers reserved to it by 
the Constitution, the state, acting through the General Assembly, 
may enact general laws to that end. See State ex rel. Village of 
Cuyahoga Heights v. Zangerle, 103 Ohio St. 566, 134 N.E. 686. 

In accordance with this reserved power, the General Assembly 
first enacted the Hughes Act and later, in amended form, the 
Griswold Act, supra, by the terms of which the state was divided 
into health districts. 

That part of the Griswold Act which was designated as Sec- 
tion 1261-16, General Code, reads: “For the purposes of local 
health administration the state shall be divided into health dis- 
tricts. Each city shall constitute a health district and for the 
purposes of this act shall be known as and hereinafter referred 
to as a city health district. The townships and villages in each 
county shall be combined into a health district and for the pur- 
poses of this act shall be known as and hereinafter referred to as 
a general health district. As hereinafter provided for, there may 
be a union of two general health districts or a union of a genex’al 
health district and a city health district located 'within such dis- 
trict.” 

That part of the Griswold Act, which was designated as Sec- 
tion 4404, General Code, reads: “The council of each city consti- 
tuting a city health district, shall establish a board of health, com- 
posed- of five members to be appointed by the mayor and con- 
firmed by the council, to serve without compensation, and a ma- 
jority of whom shall be a quorum. The mayor shall be president 
by virtue of his ofiSce. Provided that nothing in this act con- 
tained shall be construed as interfering with the authority of a 
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municipality constituting a municipal health district, making pro- 
vision by charter for health administration other than as in this 
section provided.” 

In dividing the state into health districts, the General Assem- 
bly, in the same act, also repealed the then existing statutes 
which authorized municipalities to established and appoint boards 
of health as part of their local governments. This, in our opinion, 
evidences a legislative intent to withdraw from municipalities the 
powers of local health administration previously granted to them, 
and to create in each city a health district which is to be a separ- 
ate political subdivision of the state, independent of the city with 
which it is coterminus, and to delegate to it all the health powera 
thus withdrawn from municipalities. As such, the city health dis- 
trict becomes an agency of the state and is governed by the laws 
of the state. 

To so hold is not to interfere with municipal home rule. By 
conferring upon cities the authority to rule themselves, the state 
did not surrender its sovereign power to protect the public health 
of the state. 

Section 3, Article XVIII, of the Ohio Constitution, conferring 
powers of local self-government upon municipalities, provides: 
“Municipalities shall have authority to exercise all powers of lo- 
cal self-government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations, os are 
not in conflict with g&ieral laws/^ (Italics ours.) 

This constitutional provision does not grant absolute powers 
of self-government, but limits their exercise to matters and things 
purely local in nature. The protection and preservation of pub- 
lic health is of a state-wide concern, with respect to which the 
Legislature has jurisdiction. 

“The health of the inhabitants of a city and the sanitary condi- 
tion existing in any one city of the state are of vast importance 
to all the people of the state because of the danger through social 
and business relations with other parts of the state of spreading 
contagious and infectious diseases. For this reason, the state 
has not delegated to the municipal authorities complete and ab- 
solute control over the health of municipalities’ inhabitants.” 
20 Ohio Jurisprudence, 540, Section 5. 

Appellant contends that under and by virtue of the proviso 
contained in Section 4404, General Code, a charter city has the 
power to provide for health administration, and that nothing in 
the act contained should be construed as interfering with that 
power; that “a charter city is authorized to set up a health board 
different than that provided in Section 4404, General Code, and 
that is exactly what the city of Akron has done by its charter.” 

Foedham Local Gov.U.C.B.~9 
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The proviso contained in Section 4404, General Code, reads: 
“Provided that nothing in this act contained shall be construed as 
interfering with the authority of a municipality constituting a 
municipal health district, making provision by charter for health 
administration other than as in this section provided.” 

It is our opinion that under the above-quoted provision, a mu- 
nicipality constituting a city health district is authorized to make 
reasonable provision, by charter, for supplementing the health 
administration work covered by the aforementioned section of the 
statute. To sustain the contention of appellant that the phrase 
“other than” was used by the Legislature in the sense of “differ- 
ent from” may lead to ludicrous situations, for it is conceivable 
that local health administration may be so “different from” that 
provided by statute as to be contrary thereto. The Legislature 
could not possibly have intended to use the phrase in that sense. 

The next question arising is whether the employees of the 
Akron city board of health are subject to the civil service re- 
quirements imposed by general state law. 

The Hughes Act (108 Ohio Laws, part 1, 236, at 248) placed 
the employees of health districts under civil service. That por- 
tion of the act which was designated therein as Section 4408, 
General Code, read: 

“In any municipal health district, the board of health or per- 
son or persons performing the duties of a board of health shall 
appoint within the classes fixed by the state civil service com- 
mission of Ohio for whole-time service, a health commissioner, 
a public health nurse and a clerk. It may also appoint physi- 
cians, public health nurses and other persons, within the class- 
es fixed by the state civil service commission of Ohio. Where 
the municipal civil service commls.5ion has held examinations for 
appointment within the classes so fixed, and has certified lists 
of eligibles for the classes from which appointment is to be made, 
such appointments shall be made from the lists so certified, but 
if the municipal civil service commission has not held examina- 
tions in accord with the classification made by the state cml 
service commission, or cannot furnish lists of eligibles for such 
cla’sses, appointment shall be made from lists of eligibles fur- 
nished by the state civil service commission as hereinbefore pro- 
vided. Where no list of eligibles is furnished by the municipal 
or state civil service commission, temporary appointments may 
be made for periods not to exceed ninety days with the consent 
of the state civil service commission. Provided that the status 
of persons employed at the time this act shall take effect by a. 
board of health or health department under the provisions of 
mimicipal civil service for whole-time service shall not be af- 
fected by the passage of this act.” 

Forbham Local Gov.U.O.B. 
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The Griswold Act (108 Ohio Laws, part 2, 1085) amended the 
above section and omitted therefrom all language having ref- 
erence to civil service, thereby manifesting a legislative intent, 
as clearly as if expressed in language, that employees of the 
health district are to be exempt from the operation of civil serv- 
ice requirements. The Legislature did so, obviously on the the- 
ory that it is not practicable to ascertain the merit and fitness 
of the employees of such districts by competitive civil service 
examinations. In such determination we find no abuse of legis- 
lative authority. 

We hold that where the state, by legislative enactment, with- 
draws from cities the health powers previously granted to them 
and transfers them to newly created city health districts, such 
health districts become agencies of the state government, and 
their employees are governed by state law. 

Judgment affirmed. 


CITY of GALVESTON v. GALVESTON COUNTY 

Court of Civil Aiipeals of Texas, Galveston, 1942. 159 S.W.2d 976. 

Cody, Justice. This appeal involves a conflict of jurisdiction 
between the City of Galveston and the County of Galveston over 
the Seawall Boulevard, and the sidewalks adjacent thereto — in- 
sofar as the same is situated within the corporate limits of the 
City. It is, as we view it, a case of the first impression, and 
comes before us in the form of an appeal from an order grant- 
ing to the County a temporary injunction restraining the City, 
and its co-defendant. Dual Parking Meter Company, “from in- 
stalling, placing or erecting parking meters on the land and 
premise known as the seawall and Seawall Boulevard and side- 
walks, and from drilling and boring holes in or tearing up por- 
tion or part of the surface of said seawall and Seawall Boulevard 
and sidewalks thereof.” If there is any substantial evidence to 
support the exercise of the court’s discretion in granting the 
temporary injunction, such discretion wiU not, of course, be 
disturbed on appeal. 

The seawall, the Seawall Boulevard, its flanking sidewalks, 
and the containing-wall, form component parts of the defensive 
barrier erected against the storm waters of the Gulf. They 
were erected by the County Commissioners’ Court of Galveston 
County under authority of R.S. Articles 6830 and 6831, which 
Articles were enacted in virtue of Sections 7 and 8 of Article 
11 of the Texas Constitution, Vernon’s Ann.St. empowering 
counties and cities bordering on the Gulf of Mexico to construct 
seawalls, etc. Article 6830, so far as here relevant, reads: “The 
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coxinty commissioners’ court of all counties . . . bordei’- 

ing on the coast of the Gulf of Mexico, shall have the power 
and are authorized from time to time to establish, locate, erect, 
construct, extend, protect, strengthen, maintain, and keep in re- 
pair and otherwise improve any sea wall or breakwater, levees, 
dikes, floodways and drainways, and to improve, maintain and 
beautify any boulevard erected in connection with such sea wall 
. . . And Article 6831, so far as here relevant, reads: 

“Said county commissioners’ court . . . shall have the pow- 

er to impose such additional uses and burdens upon all streets, 
alleys, public highways and other public grounds as they may 
deem necessary for the location, erection, construction and main- 
tenance of seawalls, breakwaters, levees, dikes, floodways and 
drainways, and to license, regulate or grant such additional uses 
of said seawalls, breakwaters, levees, dikes, floodways or drain- 
ways as will not impair their efficiency.” The greater part of 
the seawall, the Boulevard, and its flanking sidewalks, was un- 
der a proper exercise of the jurisdiction thus conferred upon the 
Commissioners’ Court, constructed within the corporate limits 
of the City. Johnston v. Galveston County, Tex.Civ.App., 85 
S.W. 511; Galveston County v. Gresham, Tex.Civ.App., 220 S. 
W. 560. 

For purposes of this appeal it is not necessary to go into de- 
tail in describing the way in which the seawall. Boulevard, and 
the sidewalks are constructed. The trial court filed conclusions 
of fact and law. The greater part of the seawall proper, of 
course, fronts on the Gulf, and the containing-wall parallels the 
seawall, and the space between the seawall and the containing 
wall is filled in with sand. Over the top of this sand-fill is con- 
structed the pavement of the Seawall Boulevard, with its flank- 
ing sidewalks. The pavement of the Boulevard, and the side- 
walks, protect the sand-fill from the action of the storm-waters 
which are cast up over the seawall. An 3 d:hing that happened 
to the pavement of the Boulevard or sidewalks, such as break- 
ing holes in them, which would have the effect of subjecting the 
sand-fill to the action of the storm waters, and its consequent 
washing away, and undermining of the pavement, would not only 
result in great expense to repair and restore the Boulevard, but 
it would interfere with the efiiciency of the barricade as planned 
and constructed. The jurisdiction to protect and maiotfllr i the 
seawall, the Boulevard and its flanking sidewalks is thus ex- 
pressly committed to the Commissioners’ Court; and this duty 
and function to so protect and maintain is a governmental one. 

On the other hand, the Boulevard, though the land upon which 
it is erected belongs in fee simple to the County, and though it 
be not depicted upon any map as a street of the City of Galves- 
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ton, is unquestionably (so far as here involved) a street with- 
in the City of Galveston, and a heavily travelled one. The 
County makes no contention that the City hasn’t jurisdiction 
to police the vehicular traffic upon the Boulevard, or the pedes- 
trian use of the adjacent sidewalks. 

In the exercise of its police jurisdiction over the traffic upon 
a part of the Boulevard, the City proposed to install parking 
meters, whereupon the County brought suit to restrain it from 
so doing. Upon the trial, the City introduced evidence from 
which it could have been reasonably inferred that the parking 
meters as installed would not endanger the efficiency of the sea- 
wall or the supporting Boulevard with its sidewalks which pro- 
tect against the storm waters of the Gulf. The parking meters 
if permitted to be installed were to be placed upon rust-proof 
standards welded to circular bases about six inches in diameter, 
which were in turn to be fastened upon the sidewalks by four 
lag screws, each one-half inch in width, and were to be inserted 
in a malleable iron expansion shield extending into the pave- 
ments and above such base there was to be placed a decorative 
flange secured by a specially designed lock screw, through which 
the standards would extend upwards, the standards being about 
forty inches in height, and the meters to be placed on their tops 
to be about twelve inches in height, cup grease to be used on 
both the lag screws and the set screws when they were installed, 
— ^the lag screws to be only two inches in length. The City con- 
tended that the meters thus installed would not constitute haz- 
ards to the strength of the seawall, or the sand-fill, etc., first 
because they were readily removable in the event ef an ap- 
proaching hurricane; and when removed would leave only four 
small holes of about three-quarters of an inch in diameter, and 
about two and a half inches in depth, with the metal shields in 
them to prevent the entry of water to the sand-fill, and second, 
that if a standard could not be readily detached it could be knock- 
ed down by pulling the lag screws from the holes without tear- 
ing up the pavement, and the holes would be too small to al- 
low water to the sand-fill, and thus undermine the pavement. 
It was shown that it is always known pretty far in advance if 
a storm is approaching in the direction of Galveston; that it 
is usually known two or three days in advance if there is any 
danger of being struck by a storm. The evidence of the County 
was to the effect that logs and trees and other debris would be 
washed over the seawall by the storm waters which might be 
caught and held by the meters against the pavement, holes 
might be made in the pavement and allow the water to get to 
the sand-fill or the meters would be tom up by the debris be- 
ing forced there against, and make holes in the pavement lor 
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walks and thus enable the storm waters to undermine the pave- 
ment and sidewalks. 

The learned trial judge found that it was difficult to predict 
what objects would stand or be destroyed, or the manner in 
which destruction would be accomplished, by the pounding of 
wind and waves during a hurricane. He found that the County 
Commissioners and the County Engineer were sincere in their 
opinion that the meters, if installed would endanger and consti- 
tute a hazard to the safety of the Boulevard during a major 
storm, and that they had, in good faith in the exercise of their 
discretion, come to this conclusion. But he found further that 
it was difficult and unsatisfactory to make a finding on such 
a theoretical point, on which experts differ, and in effect de- 
clined to find as a fact whether the installation of the meters 
would endanger the safety of the Boulevard; he found that the 
evidence produced by the County was insufficient to convince 
him of the anticipated destruction in time of storm, but expressed 
the opinion that the parking meters would be torn from their 
base before they could cumulate appreciable debris, vdthout 
breaking up or cracking the concrete through to the sand-fill. 
He concluded as a matter of law, in effect, that the determina- 
tion of the County Commissioners in the exercise of the discre- 
tion vested in them to protect, etc., the Boulevard, that the 
erection of the parking meters would endanger the sea wall 
under the facts of this case, was binding on the Court. 

The City predicates its appeal on these two points: 

T. The City was improperly enjoined from the erection of 
the parking meters upon the sidewalks adjacent to the Sea- 
wall Boulevard as an aid in the performance of its duty to reg- 
ulate and control vehicular traffic upon the Boulevard as one 
of the streets within the City solely upon the ground that the 
determination of the Commissioners’ Court of Galveston Coun- 
ty that the parking meters should not be installed thereon was 
conclusive of the question as to the authority of the City to in- 
stall them. 

“11. The erection and maintenance of the seawall with its 
adjacent Boulevard and sidewalks by Galveston County in which 
the legal title thereto stands and the fact that the Boulevard 
and its sidewalks were constructed and are maintained by Gal- 
veston County as protections to the seawall are insufficient 
grounds upon which to enjoin the City from using the parking 
meters in the performance of its duties in the regulation of 
vehicular traffic upon the Boulevard as one of the public streets 
within its limits in the absence of a finding by the Court that 
the installation and use of such meters will in fact seriously af- 
fect the efficacy of the Boulevard and its sidewalks as protec- 
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tions to the seawall, the limitation of the City’s jurisdiction 
over traffic control being dependent upon the existence of such 
fact and not merely upon the judgment of the Commissioners’ 
Court relative thereto.” 

The right of a City Council to establish reasonable traffic reg- 
ulations includes, of course, the right to decide that the install- 
ment of parking meters in certain localities where the traffic 
is dense is a reasonable traffic regulation and pass an appro- 
priate ordinance to effect such regulation, and such d^jision is 
treated as controlling on the courts, unless the unreasonable- 
ness of the ordinance is fairly free from doubt. Harper v. City 
of Witchita Falls, Tex.Civ.App., 105 S.W.2d 743, writ refused. 
The determination by the City to install the proposed parking 
meters at the proposed places on Seawall Boulevard within the 
City of Galveston is a determination by the City of the reason- 
ableness of so regulating traffic at such points. 

The right of a County Commissioners’ Court, within the sphere 
of its jurisdiction over the seawall, etc., to make decisions re- 
lating thereto which will be binding upon the courts is certain- 
ly no less than is the right of a City Council to make decisions 
within the sphere of its jurisdiction which are binding upon the 
courts. The Seawall Boulevard, at the points thereof involved 
here, is subject both to the authority of the City Council act- 
ing within the sphere of its jurisdiction and to the authority 
of the Commissioners’ Court acting within the sphere of its 
jurisdiction. The City Council, purporting to act within the 
sphere of its jurisdiction, has decided that the installation of 
the proposed parking meters constitutes a reasonable traffic reg- 
ulation upon the Boulevard. The Commissioners’ Court, pur- 
porting to act within the sphere of its jurisdiction, has decided 
that the proposed installation of parking meters is an unrea- 
sonable use of the Boulevard in that it will endanger the effi- 
ciency of the seawall and the safety of the Boulevard in case 
of a major storm. Thus we have a conflict of jurisdiction. 

However, in the very nature of things, the jurisdiction of the 
County Commissioners’ Court and that of the City Council over 
the Boulevard are reconcilable. That is to say, the City Council 
is a governmental body having jurisdiction over the Boulevard 
to serve certain purposes of the State and the Commissioners’ 
Court is a governmental body having jurisdiction over the Bou- 
levard to serve certain other purpo^s of the same State, and 
the State cannot be taken as holding conflicting purposes rela- 
tive thereto. Now the primary purpose for which the Boule- 
vard was constructed was that it should serve to protect, sup- 
port and brace the seawall. Indeed, the seawall and the con- 
taining-wall, together with the Boulevard, inclusive of the sand- 
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fill and the covering pavement and cement \valks, form com- 
ponent parts 6f a complex whole; and such whole is primarily 
dedicated to being used as a barrier to storm waters from the 
Gulf, and to this use it must be primarily devoted. The right 
therefore of the public to the use of the Boulevard as a street 
or highway within the City of Galveston is subordinate and in- 
ferior to the right of its use as an integral part of the barrier 
erected against storm waters from the Gulf. So, when the Com- 
missioners’ Court decided that the proposed installation of the 
parking meters would constitute a lessening of the efficiency of 
the Boulevard as a barrier against storm waters in the event 
of a major storm, it was unquestionably acting within the sphere 
of its jurisdiction. That is not to say that the City Council was 
not acting within the sphere of its jurisdiction when it decided 
to install the parking meters; but that the jurisdiction of the 
City, which in this instance serves but a subordinate right of 
the public, must yield to the jurisdiction of the Commissioners’ 
Court which in this instance serves a superior right of the pub- 
lic. 

It follows that, when the jurisdiction of the City has yielded 
to the jurisdiction of the County relative to the determination 
of whether or not the parking meters should be installed on the 
Boulevard, and such fact is made to appear to the Court, the 
Court must treat the determination made by the City as be- 
yond the sphere of its jurisdiction or at least as having been 
superseded, and the determination made by the County as be- 
ing within the County’s jurisdiction. Consequently, the court 
is not in the position of being required to weigh the reasonable- 
ness of the determination by the City to the effect that the 
parking meters is a proper use of the Boulevard against the 
reasonableness of the determination by the County to the ef- 
fect that the proposed installation wiU lessen the Boulevard’s 
efficiency as a barrier against storm waters in a major storm. 
The mere occurrence of the conflict of jurisdiction with refer- 
ence to this particular determination by the County apprises 
the Court that the jurisdiction of the City has yielded to that 
of the County. However the determination by the County, act- 
ing within the sphere of its jurisdiction, is not necessarily con- 
clusive upon the courts, and we do not xmderstand that the trial 
court so held. Such determination can be challenged as being 
so unreasonable, fanciful and arbitrary, as to be void. But, as 
against such challenge, if it be made to appear that such deter- 
mination is supported by substantial evidence, as contradistin- 
guished from a preponderance of the evidence on the one hand, 
or the mere scintilla of evidence on the other, such determina- 
tion will not be held void. The Court in effect found, as ap- 
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pears above, that the City failed to prove there was no sub • 
stantial evidence to support the County’s determination. 

It is not necessary to adjudicate the point whether, in mak- 
ing the determination, the Commissioners’ Court exercised quasi- 
administrative, quasi-legislative, or quasi-judicial power. 

No reversible error of law being made to appear, and no 
abuse of discretion by the trial court having been shown in the 
granting of the temporary injunction, the judgment of the court 
below will be afiirmed. 

Affirmed. 


What of local regulatory measures as applied to overlapping 
units of local government? Would a municipal zoning ordin- 
ance or building code bind a school district, for example? Sev- 
eral factors bear on this problem. The state may have pre- 
empted the field. The circumstance that the second unit has 
or has not regulatory power over the subject matter is pertin- 
ent. There is the question whether the regulation interferes 
materially with the public functions and objectives of the sec- 
ond unit. For a recent illustration of the problem see Kansas 
City V. School District of Kansas City, 356 Mo. 364, 201 S.W. 
2d 930 (1947) (Application to school district of city ordinance 
exacting a fee for inspecting boilers and related equipment up- 
held). 

Taxation by one local unit of the property or activities of an- 
other is, like state taxation of a local agency, a matter with- 
in the legislative purview unless precluded by particular con- 
stitutional limitation. The problem of taxability not infrequent- 
ly arises under constitutional or statutory exemptions of “pub- 
lic property” from ad valorem taxation. The obvious distinc- 
tion which has been labored in interpreting such provisions is 
that between public ownership and devotion to public use. If 
the title theory prevails that pretty well eliminates further ques- 
tions. The use theory, however, breeds contests based on con- 
tentions that this or that use is not public. In an interesting 
recent Pennsylvania case, a municipal park and golf course which 
lay beyond the corporate limits, were determined to be “used 
for public purposes” and thus free from county taxation, with- 
in the meaning of an exemption statute, although fees were 
charged to users and restaurant and refreshment concessions 
were made in the park. City of New Castle v. Lawrence Coun- 
ty, 353 Pa. 175, 44 A.2d 589 (1945). There, of course, the stat- 
ute expressly embraced the use theory. 

The Supreme Court of North Carolina has come around to 
the use theory despite the literal language of a constitutional 
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requirement that property “belonging” to municipal corporations 
be exempt. This has not been accomplished without travail. 
See Albert Coates, “The Battle of Exemptions” 19 N.C.L.Rev. 
154, 167 et seq. (1941). 

The construction of streets, sewers and other public improve- 
ments raises the practical problem of subjecting the public prop- 
erty of other local units of government to special assessments 
for benefits. It has been held that exemption of public prop- 
erty from taxation is not applicable to special assessments and 
that an enabling statute, general in its terms, applies to pub- 
lic property such as a courthouse square. Town of Franklin- 
ton V. Police Jury of Parish of Washington, 126 La. 2, 52 So. 
172 (1910) . Even where the property assessed is exempt from 
seizure the assessment lien may attach and become enforceable 
if and when the public use of the property ends. City of Mon- 
roe V. Ouachita Parish School Board, 172 La. 861, 135 So. 657 
(1931). In City of Raleigh v. Raleigh City Administrative Unit 
and District of State School System, 223 N.C. 316, 26 S.E.2d 
591 (1943), it was held that a constitutional provision for ex- 
emption of property belonging to municipal corporations did not 
apply to street improvement assessments against public school 
property and that, while foreclosure could not be had the school 
unit could be compelled by mandamus to make provision in its 
annual budgets for payment of the assessments. 


B. Extraterritoriality 

The exercise of regulatory power over territory beyond the 
limits of a local unit depends upon statutory authorization. Quite 
commonly power is conferred to exercise such governmental 
power over outside land which has been acquired by a unit as 
a proprietor for anyone of a variety of purposes, including air- 
ports, parks and utility enterprises. That type of delegation is 
easily supportable. City of Birmingham v. Lake, 243 Ala. 367, 
10 So.2d 24 (1942) ; Silverman v. City of Chattanooga, 165 
Tenn. 642, 57 S.W.2d 552 (1932). In principle, moreover, the 
legislature is free to authorize local units to regulate outside 
persons and their property and business if there is substantial 
relationship between the regulation authorized and the welfare 
of those within the unit. The powers conferred in such a case 
are granted to enable the unit to achieve its destiny within the 
scope of its own legal objectives. Statutes authorizing munic- 
ipalities to forbid offensive or unwholesome businesses within a 
limited distance, such as one mile, of the corporate limits or 
to pass ordinances to protect extramural water supplies are com- 
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mon. While generally upheld they are likely to be strictly con- 
strued. See Anderson “The Extraterritorial Powers of Cities” 
10 Minn.L.Rev. 475, 564, 572 et seq. (1926) , 61 Am.L.Rev. 647, 
680 et seq. (1926) and collection of cases in Note 55 A.L.R. 
1182 (1928). In City of Shreveport v. Case, 198 La. 702, 4 So. 
2d 801 (1941), an ordinance forbidding operation of motor boats 
without mufflers upon a lake constituting the water supply of 
Shreveport was held ultra vires under a statute which provided; 
“That the City of Shreveport in the protection and conserva- 
tion of its water supply is hereby granted full and plenary pow- 
er over the said lake and may make such rules and regulations 
for the government thereof as its City Council may from time 
to time determine . . . ” In the State of Washington a con- 

stitutional provision granting every general function local unit 
power to make and enforce police regulations “within its limits” 
has been construed as an all-embracing limitation which pre- 
cluded the legslature from devolving extraterritorial power upon 
a mimicipality to adopt regulations calculated to protect its wa- 
ter supply. Brown v. Cle Elum, 145 Wash. 588, 261 P. 112, 
55 A.L.R. 1175 (1927). Do the quoted words simply mark the 
limits of the direct constitutional grant to local units or do they 
limit legislative power as well? 

Of special contemporary importance is the exercise by a mu- 
nicipality or county of planning and zoning authority over ter- 
ritory beyond its limits. In the case of a city the power to 
zone its suburbs, which, in actuality, are a part of the urban 
community, is intimately related to the well-being of the city. 
That periphery is the city’s vital zoning problem. These fac- 
tors should be enough to sustain, without more, the grant of 
power and to leave the legislature free to choose between mu- 
nicipal and county or regional zoning. A special aspect of this 
subject is presented by airport zoning. The model airport zon- 
ing act, sponsored by the Civil Aeronautics Administration and 
the National Municipal Institute of Law Officers and adopted 
in a number of states, authorizes a county or municipality to 
regulate land uses and the height of structures and trees to pro- 
tect the approaches to airports within its jurisdiction. Similar 
zoning authority is given a local unit, which owns an airport, 
to protect its approaches, whether located within or without 
its limits. In case of conflict the regulations of the proprietor 
unit are made controlling. The constitutionality of airport zon- 
ing has been questioned by a lower New Jersey Court. Yara 
Engineering Corporation v. City of Newark, 132 N.J.L. 370, 40 
A.2d 559 (1945); Rice v. City of Newark, 132 N.J.L. 387, 40 
A.2d561 (1945). 
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If the extraterritorial police authority conferred upon a local 
unit goes beyond the achievement of the objectives of that unit 
can it be sustained on the theory that the state has simply seen 
fit to employ it in the discharge of that part of the state’s total 
governmental responsibility? The Tennessee Supreme Court gave 
a negative answer, in a leading case, grounded upon due process 
and a special provision of the state constitution. Malone v. Wil- 
liams, 118 Term. 390, 103 S.W. 798 (1907). Much was made of 
the factor of regulation without representation. Does that ele- 
ment make out a denial of due process of law? It obviously does 
not in the field of taxation. What of the police power? 

Concerning the extraterritorial jurisdiction of police officers 
see (1947) Wis.L.Rev. 401. 

A local unit may, in effect, control outside property and ac- 
tivity indirectly by attaching conditions to the granting of per- 
mission to market outside products within its limits. Milk reg- 
ulation is the most obvious example of this sort of thing. 


KORTH V. CITY OF PORTLAND 
Supreme Court of Oregon, 1927. 123 Or. 180, 261 P. 895, 58 A.L.E. 665. 

Per Curiam. Involved in this decision are two cases com- 
menced against the city of Portland and its ofl&cers, seeking to 
restrain the enforcement of ordinance No. 48244, relating to 
furnishing milk for the consumption of the inhabitants of the 
city. One of these suits was instituted by Paul Korth, the other 
by J. Georgeson. Both plaintiffs produce milk on dairy farms 
owned by them outside of and in the neighborhood of Portland, 
but dispose of their products to residents within the city. Each 
plaintiff contends that the ordinance exacts a license fee from 
him before he can be allowed to sell milk within the city, where- 
as the general laws of the state of Oregon prohibit the enforce- 
ment of any such requirement. Likewise, they contend that 
the ordinance invests the city health officer with arbitrary pow- 
er unregulated by anything but his own whims and caprices. 
The plaintiff Korth maintains that the milk which he produces 
conforms to the standard of purity fixed by the ordinance, but 
that, in producing the same on his dairy farm outside of Port- 
land, he does not have any walls ceiled or painted in the milk- 
room or washroom, he does not bottle or cap by machine, but 
does so by hand, and there are no stationary hand basins sup- 
plied with running water or connected with any sewer. 

The substance of his plaint is that, inasmuch as his milk is 
admitted by the demurrer to be of standard purity, as he avers, 
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it is unreasonable and oppressive to compel him to spend large 
sums of money in changing his dairy buildings so as conform 
to the requirements of the ordinance. Georgeson contends, not 
only that the milk he produces conforms to the standard of 
purity prescribed by the general laws of Oregon, but also that 
his equipment and dairy likewise comply with those laws, al- 
though they do not meet the requirements of the ordinance. 
The essence of his contention is that, the state having prescribed 
a standard of purity of the milk and regulations for the opera- 
tion of dairies, the city cannot enforce different or additional 
requirements or standards. 

After alleging the existence of the city of Portland as a mu- 
nicipality and the official character of its officers, the complaint 
avers the enactment of the ordinance. No. 48244, approved by 
the mayor of the city November 13, 1925. The pleading goes 
on to state, in substance, that the plaintiff for some years has 
been operating a dairy in Multnomah county, but outside of 
the city of Portland, and does now transport and has been trans- 
porting the milk produced at said dairy into the city, selling 
and distributing it to customers therein, stating that: “The milk 
so produced by plaintiff at said dairy and so sold has always 
been and now continues to be of a standard equal to that pre- 
scribed by said ordinance,” giving in terms the 8.5 per cent* 
solids not fat and not less than 3.5 per cent, milk fat, and has 
a maximum bacterial count of less than 20,000 per cubic cen- 
timeter. The plaintiff then goes on and avows that he does not 
have any ceilings in his barn, nor are the walls ceiled or painted; 
neither are the walls or ceilings of the milkroom or washroom 
operated in said dairy ceiled or plastered or painted; that he 
bottles the milk by hand and not by machine; that he does not 
have in his milk shed and cow bam operated at said dairy any 
stationary hand basins supplied with running water or connect- 
ed with any sewer; that the floors of his dairy bams are not 
constmcted of concrete or other impervious material, nor has 
the material of which said floors are constructed or the floors 
themselves been approved by the health officer of the city of 
Portland. Various other instances of noncompliance with the 
ordinance are avowed, including the fact that he does not pos- 
sess a permit to take his milk into the city or offer it for sale 
there, nor has he obtained a license from the health officer for 
that purpose. He says that the city officers threaten to en- 
force the ordinance against the plaintiff by arresting him and 
charging him with violation of the same in one or more partic- 
ulars, in which he admits he has failed to obey the ordinance. 
He also urges that the ordinance is void, in that it takes his 
property without due process of law; that it is arbitrary and 
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unjustly discriminatory between persons in similar situations; 
that it vests arbitrary and unlimited power in the health officer,, 
and is in conflict with the laws of the state of Oregon in requir- 
ing licenses and permits to seU milk in the city. He charges 
that all the requirements with which he has not complied are 
arbitrary and unreasonable, having no purpose except to make 
the business of dairying more burdensome to small producers of 
his class. He prays for an Injunction against the enforcement 
of the ordinance, except so far as it prescribes a standard for 
milk, and provides for punishment for violation of that stand- 
ard, and that upon final hearing the injunction be made perma- 
nent. The circuit court sustained a general demurrer to the 
compleiint, standing upon which and refusing further to plead, 
the plaintiffs suffered the dismissal of their bill and were cast 
in costs. They appealed. 

After defining “milk,” “butter fat,” “cream,” and other forms 
of lacteal products, the ordinance proceeds to define “adulter- 
ated milk” and how adulteration may be accomplished. Notably, 
it is that produced from diseased cows, fed on improper food, 
drawn from dirty cows in unsanitary buildings by milkers whose 
clothes or hands are not clean, placed in contaminated recep- 
tacles, not covered to protect the same from outside contamina- 
tion, and the like. Other terms are defined and section 3 of the 
ordinance prescribes that no person shall, within the city limits 
of the city of Portland, produce, sell, offer, or expose for sale, 
or have in his possession with intent to sell, any milk or milk 
product which is adulterated within the meaning of the ordi- 
nance. Further on, the city law declares it to be unlawful to sell 
or offer for sale within the city for human food any milk or 
milk products without obtaining a license therefor from the 
health officer of Portland. Among other essentials in an appli- 
cation for a license must appear the name and residence of the 
applicant, whether he is the producer or not, the exact loca- 
tion of the dairy producing the milk, the number of cows in each 
herd, as well as other data. Upon filing the application, the 
health officer is required to cause an inspection of the dairy 
and herd to be made to ascertain if the same conform in all re- 
spects to the ordinance. Certain details of inspection are re- 
quired and certain fees are exacted for a license to dispose of 
milk within the city. The health officer is required to inspect 
samples of milk from each milk producer distributor once every 
six months. Various specifications are laid down relative to 
lighting, air space, floors, gutters, ceilings, walls, and utensils. 
The requirements for cleanliness of buildings, cows, utensils, and 
operators are quite numerous. 
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One of the principal contentions of the plaintiff is that the or- 
dinance is an attempt to exercise extraterritorial power. A care- 
ful reading of the ordinance, however, despite its many speci- 
fications and requirements discloses that the city does not un- 
dertake to exercise any authority outside of its municipal limits. 
As said by Mr. Justice Bean in Sterett & Oberle Packing Co. v. 
Portland, 79 Or. 260, 269, 154 P. 410, 413: 

. . But in so far as the ordinance prohibits the sale 

within the city of the products of those places, unless the regu- 
lations have been complied with, it is enforceable, and a com- 
pliance with the regulations is exacted as a condition precedent 
to the selling of such products in the city.” 

Likewise, as declared in Norfolk v. Flynn, 62 L.R.A. 771, in 
section 1 of the syllabus (101 Va. 473, 44 S.E. 717, 99 Am.St. 
Rep. 918) : 

“An ordinance requiring the inspection of milk sold within 
the limits of the city, and providing for the licensing of vendors, 
is not void as affecting persons beyond the limits of the munici- 
pality, where it only touches those who bring or send their milk 
into the city for sale.” 

All other things being equal, the city by virtue of the police 
power which has been conferred upon it by its charter may say 
to individuals who bring milk into the city for sale: 

“You will be required to operate with herds and appliances 
prescribed by the ordinance in the production of the milk which 
you bring into the city for sale to the inhabitants thereof, and 
the city demands, also, the right to inspect for itself for the 
benefit of its people the plant which you are operating, to as- 
certain if, indeed, the mUk is produced by the processes requir- 
ed.” 

In State v. Nelson, 66 Mmn. 166, 68 N.W. 1066, 34 L.R.A. 
318, 61 Am.St.Rep. 399, Mr. Justice Mitchell discussed this point, 
an extract from which was quoted approvingly by Mr. Justice 
Keith in Norfolk v. Flsmn, supra, using this language: 

“. . . The objection is that the provisions of the ordi- 

nance are not within the limits prescribed for it by the statute, 
for the reason that it is attempted to make its operation extra- 
territorial, in that it provides for the inspection of dairies and 
dairy herds outside the city limits. There is no merit in this 
point. The manifest purpose of the statute under which this or- 
dinance was passed was to enable the city council to adopt such 
reasonable police regulations as would prevent the sale of un- 
wholesome milk within the city, and not merely to prevent the 
keeping of unhealthy dairy herds within the city limits. It is 
a matter of common knowledge that much of the mUk sold in 
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a city is produced in dairies situated outside the city limits. Any 
police regulations that did not provide means for insuring the 
wholesomeness of milk thus brought into the city for sale and 
consumption would furnish very inadequate protection to the 
lives and health of the citizens. It is also a matter of common 
knowledge, as well as of proof in this case, that the wholesome- 
ness of milk cannot always be determined by an examination of 
the milk itself. To determine whether it does or does not con- 
tain the germs of any contagious or infectious disease it is nec- 
essary to inspect the animals which produce it. The inspection 
of dairies or dairy herds outside the city limits provided for by 
this ordinance applies only to those whose milk product it is 
proposed to sell in the city. The provisions of the ordinance in 
that regard go only so far as it is reasonably necessary to pre- 
vent the milk of diseased cows being sold within the city. This 
inspection is wholly voluntary on part of the owner of the dairj'’ 
or dairy herd. If he does not choose to submit to such inspec- 
tion, the result merely is that he or the one to whom he fur- 
nishes mUk cannot obtain a license to seU milk within the city. 
The ordinance has no extraterritorial operation, and there has 
been no attempt to give it any such effect. The only subject 
upon which it operates is the sale of milk within the city.” . . . 

It follows that the ordinance attacked by defendants is a valid 
exercise of the police power of the city of Portland. Plaintiffs 
have not complied with the valid provisions contained in the or- 
dinance. The decision sustaining the demurrer and dismissing 
the bill is correct, and the decree of the circuit court is therefore 
affirmed.^® 


In Wright V. Richmond County Department of Health, 182 
Ga. 651, 186 S.E. 815 (1936) , the court upheld a county health 
regulation which flatly forbade the shipment of ice cream in- 
to a city within the county from points outside the inspection 
area of the local board of health. That area consisted of the 
territory within a radius of 60 miles of the city. Consider the 
interstate commerce implications of such a regulation. Bald- 
win, Commissioner of Agriculture & Markets, v. G. A. F. Seelig, 
Inc., 294 U.S. 511, 55 S.Ct 497 (1935); MUler v. Williams, 12 
F.Supp. 236 (D.C., D.Md., 1935). 

Regulation of tlie production and distribution of milk and milk products 
is a matter of vital importance to the public welfare in which federal, state 
and local governments ail have a hand and which constitutes a large subject 
of study by itself. A wealth of ease references may be found in Note 155 
A.L.R. 1383(1945). 
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CRANDALL v. TOWN of SAFFORD 
Supreme Court of Arizona, 1936. 47 Ariz. 402, 66 P.2d 660. 

McAlister, Justice. This is an appeal by Stan Crandall from 
a judgment dismissing a complaint filed by him against the town 
of Saff ord and its officers in which he sought an order restrain- 
ing and enjoining them from proceeding with certain contem- 
plated municipal improvements, from issuing the revenue bonds 
of the city as security for the funds it proposed to borrow from 
the federal government for this purpose, and from calling a mu- 
nicipal election to authorize the city and its governing body to 
take such action. 

It appears from the record that in the summer of 1935 the 
town of Saff ord, desiring to own and operate its own water sys- 
tem, decided that it could do so by taking advantage of the fed- 
eral government’s offer to advance to cities, municipalities, school 
districts, drainage districts, etc., funds to be used for public en- 
terprises that were beneficial to the political subdivision con- 
cerned and at the same time helpful in reducing unemployment 
and in restoring purchasing power of the people so greatly im- 
paired at that time as a result of the depressed economic con- 
dition of the country. The water plant then supplying the town 
of Safford was owned by the Arizona Edison Company, a pub- 
lic service corporation. To purchase it and make the enlarge- 
ments and improvements needed required funds in the sum of 
$400,000, and the only source of revenue in this amount then 
available to it was one of the agencies of the federal government, 
particularly the Federal Emergency Administration of Public 
Works, which was created by the President of the United States, 
pursuant to an Act of Congress (40 U.S.C.A. § 401 et seq.) . The 
condition upon which the government offers to cities or other 
political units funds for such enterprises is that 55 per cent, of the 
amount advanced be returned and its repayment secured by the 
general obligation, revenue, or. special assessment bonds of the 
political unit involved, the remaining 45 per cent constituting a 
direct gift or grant to the recipient. 

To comply with the requirements of this federal agency for the 
purpose of procuring the funds with which to carry out the 
contemplated improvements, the mayor and common council of 
the town of Safford on June 15, 1935, adopted Resolution No. 18, 
declaring it to be the intention of the town to call a bond election 
for the purpose of submitting to its qualified electore the ques- 
tion whether it should borrow from the Federal Emergency Ad- 
ministration of Public Works the sum of $400,000 for financing 
the purchase, enlargement, and improvements of the water sys- 
Fobdham Local Goy^U.C-B.— -10 
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tern then serving it and secure the repayment of 55 per cent, 
thereof, or $220,000, by issuing its revenue bonds in that sum, 
payable wholly and exclusively out of a fixed amount of the rev- 
enue derived from its water plant and system, the bonds to con- 
stitute a first and paramount lien of the amount of the revenue 
from the water system thus pledged to their payment. The re- 
maining $180,000, or 45 per cent, of the loan, being a gift or grant, 
is not to be repaid or evidenced by bonds. 

The resolution of intention discloses that the assessed valuation 
of the property situated within the corporate limits of the town 
of Safford in 1935 was $979,388 and that the town has no issued 
or outstanding bonds, warrants, or other indebtedness except 
some improvement bonds; that it contemplates purchasing for 
$100,000 the Arizona Edison Company’s entire water supply sys- 
tem, consisting of a reservoir on Mt. Graham, adjacent to Safford, 
a pipe line leading from there to said town, the distributing sys- 
tem within the corporate limits of Safford, as well as that outside 
such limits which includes a pipe line to the adjoining town of 
Thatcher and the distributing system located therein; that it 
proposes to use the other $300,000 for these purposes: To con- 
struct and install an underground water collecting system on 
Bonita creek outside the limits of Safford and install a pipe line 
from there to Safford; to repair, improve, extend, and recon- 
struct the water plant and distributing system both in and out- 
side the town of Safford, ,as well as that both in and outside 
the corporate limits of the town of Thatcher. 

Within a short time after the adoption of Resolution No. 18, 
Stan Crandall, a qualified elector and real property taxpayer of 
the town of Safford, filed in the superior court of Graham county 
an action seeking to restrain the town and its officers from pro- 
ceeding further with the proposed purchase of the water plant 
in question and the improvements designated therein, and as 
ground therefor alleged that the defendants were without power 
or authority in the premises and that the proposals, as set forth 
in Resolution No. 18, are illegal,- void, and unconstitutional for 
these reasons: . . . 

(3) That the town of Safford has no power or authority to 
construct and operate a public utility for distribution purposes 
outside its corporate limits, and especially within the corporate 
limits of the town of Thatcher, another municipality. . 

To this complaint the defendants filed a general demurrer 
which was sustained, and the court, following plaintiff’s an- 
nouncement that he would stand on his complaint, entered judg- 
ment in favor of defendants, and the plaintiff appeals there- 
from. . . . 


Foedham Local 6ov.U.C.B. 
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If any doubt as to the right of the town of Safford or any muni- 
cipality within the state to operate a distributing water system 
outside its boundaries had existed prior to December 14, 1934, it 
was removed at that time by the enactment of chapter 11, Ses- 
sion Laws of the Third Special Session of the Eleventh Legisla- 
ture, which provided specifically in section 3 that in addition to 
the powers it may have, any municipality has the power to con- 
struct, improve, extend, operate, and maintain “within or without 
the municipality” (italics ours) any undertaking, to issue its 
bonds to finance the costs thereof, and to pledge sufficient of the 
revenues derived therefrom to pay the bonds and the interest on 
them. 

It might be well to say that even in the absence of express 
authority, such as that conferred by chapter 11, it is generally 
held that a municipality may go outside its limits to distribute 
surplus water, light, power, or gas. 19 R.C.L. 788; City of Tuc- 
son V. Sims, supra; Orme v. Salt River Valley, etc., Ass’n, 25 
Ariz. 324, 217 P. 935; Milligan v. MUes City, 51 Mont. 374, 153 P. 
276, L.R.A.1916C, 395; County of Larimer v. City of Ft. Collins, 
68 Colo. 364, 189 P. 929; Pikes Peak Power Co. v. Colorado 
Springs, 105 F. 1, 44 C.C.A. 333. 

Appellant contends further that even though a municipality ex- 
isting under a general charter may operate a water distributing 
system outside its limits, it cannot do so within the corporate 
boundaries of another municipal corporation, and this, he urges, 
is true whether it sells the water to the other municipality itself, 
the right to collect from those using it therein belonging to the 
latter, or whether it sells directly to and collects from the users 
themselves. To do either, according to appellant, is to exercise 
governmental and proprietary functions within the corporate lim- 
its of the second municipality, which under the law belongs ex- 
clusively to it, but he cites no authority in support of this conten- 
tion, reliance being had solely on those few cases holding that a 
municipality cannot operate outside its own limits. We are un- 
able, however, to see wherein it is material that some of those 
served live not merely outside the corporate limits of the operat- 
ing municipality, but within the boundaries of another municipal 
corporation. Since there is no question of the municipality’s 
right to operate outside its corporate limits, it is not important 
where those it serves beyond its border reside, whether within 
or without some other municipal corporation. If the operating 
municipality is able to obtain acceptable terms from one it de- 
sires to serve from its surplus or excess water supply, we know of 
nothing that would stand in the way of its doing so, any more than 
would be true in the case of a private corporation that might wish 
to operate its water system, outside the limits of the municipality 
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granting its franchise. It should not be overlooked that in ovm- 
ing and operating its water plant the municipality is acting in a 
business or proprietary and not a governmental capacity. Sub- 
division 3 of the syllabus to City of Colorado Springs v. Colorado 
City, 42 Colo. 75, 94 P. 316, reads as foUows: 

“It is within the power of a city to make a contract with an- 
other city to furnish it water, where it will not interfere with the 
supply of water to its own inhabitants, since the making of such a 
contract is not an exercise of its legislative or governmental pow- 
ers, but is for the private advantage of the city and its inhabi- 
tants.” ... 

The judgment is affirmed. 


LONG V. TOWN OF THATCHER 

Supreme Court of Arizona, 1944. 62 Ariz. 55, 153 P.2d 153. 

Stanford, Judge. This case comes from Graham County, Ari- 
zona, its county seat being Safford. It is a suit brought to en- 
join the sale of the property of appellee, Arizona General Util- 
ities Company, a corporation. The sale was about to be made 
to the Town of Thatcher, a municipal corporation, some three 
miles west of Safford, when the action was brought by the ap- 
pellants, all of whom were citizens, taxpayers and property own- 
ers of the Town of Safford, incorporated and organized under 
the general laws of the State of Arizona. 

The appellee, Arizona General Utilities Company owns and 
operates, under a certificate of convenience and necessity grant- 
ed by the Arizona Corporation Commission, its business, the 
principal place of which is at Safford, and in Safford there is 
located approximately 80% of the physical properties of said 
company, including the generating units, warehouses, etc. Out- 
side of the corporate limits of the Town of Safford are the 
transmission and distribution lines running to Thatcher and 
other consumers. The Town of Thatcher consumes approxi- 
mately 20% of the electric energy of the said utility company, 
and the property of said company within the corporate lunits 
of Thatcher is transmission lines, transformers, meters, etc., 
consisting, according to the allegations of the complaint, of less 
than 10% of the physical property of the company. 

In August, 1924, the utility company was granted a franchise 
by the Town of Safford, and under the franchise said company 
is now occupying and using the streets, avenues and alleys of 
said town for the operation and maintenance of its electric 
lines, distribution system, etc. The expiration date of said fran- 
chise is August 19, 1949. 
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The utility company is the only electric utility operating in 
the Town of Satford, and in that vicinity the only supply of 
electric energy to the appellants and other residents of the 
Town of Safford. 

The assessed valuation of the holdings and the property of 
the utUity company in the corporate limits of the Town of Saf- 
ford for the year 1943 was $116,815, making it one of the larg- 
est property taxpayers within Safford. 

On May 8, 1942, the question of acquiring said utility was 
submitted to the property taxpayers of the Town of Safford, 
and on May 3, 1943, the question of issuing revenue bonds for 
the purchase of same weis submitted to the property taxpayers, 
and in each instance the teixpayers rejected the proposal. 

In June, 1943, the Council of the Town of Thatcher adopted 
a resolution calling for an election for the purpose of submit- 
ting to the real property taxpayers of its town the question of 
whether or not revenue bonds should be issued in the amount 
of $465,000 to be used for the purpose of purchasing property 
of the utility company, including that portion of its property lo- 
cated in the Town of Safford. This election resolution con- 
tained a separate section declaring the matter to be an emer- 
gency and providing that it should become immediately effective 
upon its approval. The election was held pursuant to the reso- 
lution and the taxpayers of that place voted in favor of the 
issuance of bonds. The Town of Thatcher immediately en- 
tered into an agreement for the purchase of the property of the 
utility company, and thereupon this action was instituted en- 
joining the officials of the Town of Thatcher from purchasing 
said property and enjoining the utility company from the sale 
of same. 

Later the Town of Tfiatcher adopted a resolution which pro- 
posed the fixing and prescribing the rates of electric energy to 
be sold by it from said utility and the action brought alleges 
that the Town of Thatcher threatens to impose upon appellants 
and other consumers of electricity outside of the corporate 
limits of the Town of Thatcher and within the limits of the Town 
of Safford, rates and charges which are greatly in excess of 
the rates and charges now in effect and paid by these appel- 
lants and other consumers, and it appears that the Town of 
Thatcher is paying in excess of $50,000 more than the utility 
is worth. 

The purpose of this action was to enjoin the sale of the utility 
property to the Town of Thatcher and to obtain a declaratory 
judgment declaring the rights of the parties. 
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The case was not tried as to the facts, but on motions filed by 
appellees to dismiss, the trial court, the Honorable C. C. Faires, 
of the Superior Court of Globe, Arizona, sitting as the Judge 
at Safford, rendered by an opinion “Judgment dismissing amend- 
ed complaint as to injunctive relief finding that an actual contro- 
versy exists between the parties, and determining such contro- 
versy in favor of defendants”, from which judgment this ap- 
peal is taken. 

Appellants claim the following errors were committed by 
the trial court: . . . 

“3. The court erred in rendering judgment declaring the 
questions presented by the amended complaint in favor of the 
defendants and against the plaintiffs for the following reasons: 

“(a) The Revenue Bond Act of 1943 (Secs. 16-2601 to 16- 
2619, A.C.A.1939-1943 Supp.) does not authorize and empower 
the Town of Thatcher to acquire and operate the utility de- 
scribed in the complaint in the Town of Safford; 

“(b) The Town of Thatcher has no right, power or authority 
under the Constitution and laws of Arizona, to acquire or hold 
the franchise granted by the Town of Safford to the Utility 
Company; . . . 

“(d) The acquisition and operation of the utility property 
by the Town of Thatcher would deprive the plaintiffs and all 
others similarly situated as consumers of the electricity sup- 
plied by the Utility Company, residing outside the corporate 
limits of the Town of Thatcher, of their property without due 
process of law, in violation of Sections 4 and 17, Article n. Con- 
stitution of Arizona, and in violation of the Fourteenth Amend- 
ment to the Constitution of the United States; ...” 

“4. The court erred by finding, adjudging and declaring in. 
its judgment rendered and entered, ‘That the acquisition by 
the defendant. Town of Thatcher, of the franchises issued by 
the Town of Safford and now held by the defendant, Arizona 
General Utilities Company, and the operation of said utility 
undertaking thereunder in the Town of Safford, will not im- 
pair the obligations of said franchise contract in violation of 
Section 10, Article I of the Federal Constitution;’ because the 
acquisition of the Utility Company’s property in Safford and 
the transfer to Thatcher of the franchise now held by the Util- 
ity Company, and the operation of the utility undertaking there- 
under in the Town of Safford, does impair the obligations of 
the franchise-contract held by the Utility Company, in violation 
of Section 10, Article I of the Constitution of the United States, 
as well as Section 25, Article II of the Arizona Constitu- 
tion.” . . . 
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The action brought seeks to enjoin the governing bodies (sic) of 
Thatcher from proceeding to acquire from the Arizona General 
Utilities Company its franchise to operate its electric light and 
power plant in the town of Safford, proposing itself to acquire 
such franchise by issuing its bonds as provided in sections 16- 
2603 and 16-2604, 1943 Sup. to A.C.A.1939. 

The statute the Town of Thatcher is proceeding under was 
passed in March, 1943, and is supplemental to sections 16-602, 
16-603, 16-604 and 16-605, A.C.A.1939. Section 16-602 sup- 
plements section 5, article 13 of the state Constitution by pro- 
viding that a municipality may engage in any business or en- 
terprise that a person, firm or corporation may engage in by 
virtue of a franchise from the municipality, and for that pur- 
pose may issue and sell its interest-bearing bonds, and fix rates 
to be charged for services to the public. 

Section 16-603 provides that the authority of the municipal 
corporation to construct or acquire a plant or property of a 
public utility must be given by the majority vote of the qualified 
electors or taxpayers of the municipal corporation. 

Section 16-604 authorizes a municipality to purchase the fran- 
chise and the property or plant at a fair valuation to be deter- 
mined as therein stated. 

We now quote sections 16-2603 and 16-2604, 1943 Sup. to 
A.C.A.1939, verbatim for the reason that it is by virtue of 
these sections that the Town of Thatcher proposes to buy and 
operate the utility now furnishing the town of Safford electric 
light and power: 

“16-2603. Powers of municipalities. — ^In addition to any pow- 
ers it may now have a municipality shall have power: 1. sub- 
ject to the requirements and restrictions of sections 16-604 and 
16-605, Arizona Code of 1939 (sections 3 and 4, chapter 77, 
Session Laws of 1933, regular session), within or without its 
corporate limits, to construct, improve, reconstruct, extend, 
operate, maintain, and acquire, by gift, purchase, or the ex- 
ercise of the right of eminent domain, any utility undertaking 
or part thereof, and acquire in like manner land, rights in land, 
or water rights in connection therewith; 2. to issue its bonds 
to finance the cost thereof, and, 3. to pledge to the punctual 
payment of the bonds and interest thereon an amount of the 
revenue of the utility undertaking, including improvements or 
extensions thereafter constructed or acquired, sufficient to pay 
the bonds and interest as the same shall become due, and to 
create and maintain reasonable reserves therefor. The amount 
pledged may consist of all or any part of such revenue. The 
governing body of the municipality, in determining the cost of 
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the utility undertaking for which bonds are to be issued, may 
include all costs and estimated costs of the issuance of the bonds, 
all engineering, inspection, fiscal, and legal expenses allowed by 
law, and interest which it is estimated will accrue on money 
borrowed or which will be borrowed during the construction 
period and for six (6) months thereafter.” . . . 

Before the passage of the bond act of March, 1943, a munici- 
pality wishing to operate a public utility furnishing its people 
with light and power or water could do so by acquiring the util- 
ity already performing that function by paying a fair valua- 
tion for the plant, to be ascertained in condemnation proceedings. 
Section 16-603 and 16-604, supra. In other words, the owner 
of the utility was to be compensated for his property before 
it was taken. His property could not be taken and operated 
and paid for out of the revenue collected therefrom. The pur- 
chaser was required to pay for the property before operating 
it or claiming it as his own. 

The rule was changed or attempted to be changed by the 
bond act of 1943. The Town of Thatcher has accepted the 
offer under that act, and, by a vote of the taxpayers and qual- 
ified electors thereof, has obtained permission and authority 
to issue its bonds for the cost of the “utility undertaking” (in- 
cluding improvements or extensions thereafter constructed or 
acquired), supplying it and Safford with power, and thereby 
acquire title to such utility, not only that part located within 
the limits of Thatcher but also the portion located within the 
limits of Safford. These bonds, under the law, are issued as 
the obligation of Thatcher but they and the interest thereon, 
it is provided, shall be paid out of the revenue collected from 
the users and patrons of the light and power plants wherever 
located. By this operation that portion of the light and power 
plant located in and supplying the residents of Safford is taken 
from Safford and given to Thatcher without any compensation 
whatever. Something like 80% of the income from the power 
plant is paid by the patrons of the Safford plant for which it 
gives service but obtain no interest in the property of the plant, 
the title thereto being lodged in Thatcher. 

This is a kind of action the law cannot and does not approve 
or tolerate. It is taking the property of the Safford plant with- 
out compensation fimt being made, which violates section 17, 
of article 2, of the state Constitution. It takes away from Saf- 
ford the right to control its streets and to issue a franchise to 
a power plant to furnish hght and power to its citizens, and 
gives it over to a neighboring municipality. 

The case of Crandall v. Town of Safford, 47 Artz. 402, 56 
P.2d 660, 663, is relied on by the appellees herein, together 
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with other cases, and they set forth that this court has upheld 
the acquisition and operation of the Town of Safford of a utility 
serving both Thatcher and Safford, and state that the only dif- 
ference is that the Crandall case referred to the acquisition 
of water by Safford wherein it supplied Thatcher, while this is 
a case of electric power where Thatcher is to serve Safford. 
From that case we quote the following: “. . . Since there 

is no question of the municipality’s right to operate outside 
its corporate limits, it is not important where those it serves 
beyond its border reside, whether within or without some other 
municipal corporation. If the operating municipality is able to 
obtain acceptable terms from one it desires to serve from its 
surplus or excess water supply, we know of nothing that would 
stand in the way of its doing so, any more than would be true 
in the case of a private corporation that might wish to operate 
its water system outside the limits of the municipality granting 
its franchise.” 

It can easily be seen that the facts set forth in the Crandall 
case are not applicable here. With all that we have heard about 
the Crandall case there has not been presented to us the fact 
that the Town of Safford has ever consented to the Town of 
Thatcher coming into its limits. 

Such proceedings as these are controlled entirely by that 
part of our Code mentioned, and we quote these lines from 
Sec. 16-2618, Act of 1943, “In so far as the provisions of this 
act are inconsistent with any other provision of law, the pro- 
visions of this act shall be controlling.” 

Sec. 16-2603, supra, under the heading of “Powers of munici- 
palities”, says, “within or without its corporate limits, to con- 
struct, improve, reconstruct, extend, operate, maintain, and 
acquire.” This section which we say is controlling as to the. 
rights and powers of the municipality of the Town of Thatcher 
does not by the words “within or without” give it the power to 
invade the corporate limits of another municipality, but limits 
its operations to its own territory and territory not within the 
limits of another incorporated town already furnishing light 
and power to its inhabitants. 

A very important matter to be considered in this case is that 
the Town of Safford under our law when accepting its electric 
power from another municipality would be entitled to only the 
surplus should there be a deficiency in power for any reason. 
In that respect we quote the following from the case of City of 
Phoenix v. Kasun, 54 Ariz. 470, 97 P.2d 210, 212: “We have 
previously laid down certain rules governing municipal corpora- 
tions operating public utilities, both within and without their cor- 
porate limits. They may be stated as follows: (a) a municipal 
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corporation has a right to furnish water through its municipal 
water plant to consumers without, as well as within, its corporate 
limits; (b) while furnishing water in this manner the state cor- 
poration commission has no jurisdiction to regulate its actions 
towards consumers, whether inside or outside of such limits; (c) 
the legislature is the only body which has the right to regulate 
the rates charged by a municipal corporation operating a public 
utility, and it has plenary power in that r^pect except as limited 
by the Constitution; (d) a mimicipality may not compel con- 
sumers outside of its corporate limits to purchase water from 
it, nor can it be compelled to furnish such water to non-resi- 
dents; (e) a municipality can only dispose of its surplus water 
outside of its corporate limits subject to the prior right of its 
inhabitants in case of shortage. ...” 

By the amended complaint we find the allegation that the ap- 
pellee, Arizona General Utilities Company, is the second largest 
property taxpayer paying taxes to the Town of Safford, and for 
the year 1943 the assessed valuation of their holdings and prop- 
erty in Safford was $116,815. Under decisions of this court 
there would be no taxes that the Town of Safford could collect 
when another municipality takes over the franchise and sells its 
electric power to Safford. The said amended complaint also 
alleges that the appellants are the owners of real and personal 
property located within the Town of Safford. It stands to rea- 
son that their property would be more heavily taxed in event the 
appellee should prevail and the Town of Safford would lose one 
of its main sources of income. 

That, together with the fact that the bonded indebtedness to 
pay for the utility is to be paid under our law by and through 
the rates charged for electric power, means that the burden 
must fall heavily on the citizens of the Town of Safford. 

The appellees herein in submitting their brief have cited eleven 
full pages of cases including constitutional provisions, text books 
and notes, but we feel that this is a matter governed by our stat- 
ute heretofore existing and supplemented in 1943 and the consti- 
tutional provision heretofore cited, and accordingly we are re- 
quired to adhere to our own law as we see it and as above ex- 
pressed. The appellees have stated that “The legal questions in- 
volved were answered satisfactorily in this court in the case of 
Crandall v. Safford, 47 Ariz. 402, 56 P.2d 660. The correctness 
and (sic) the decision in that case has never been questioned”, 
but we have just expressed our views on the applicability of the 
Crandall case to the case at bar. 

The judgment is reversed and the cause is remanded with di- 
rections to the trial court to enter judgment for plaintiffs en- 
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joining defendants from proceeding further with the purchase 
and sale of the utility involved.^* 


Extraterritorial taxation by local governmental units is not 
a subject of great practical importance. Seldom would there be 
any effort by a city, for example, to subject property beyond 
its limits to ad valorem taxation. The subject is affected by a 
requirement, found in many state constitutions, that ad valorem 
taxes shall be uniform upon the same class of subjects within 
the territorial limits of the authority levying the tax. E. g. Mo. 
Const, of 1945, Art. X, § 3. Circuses, carnivals and other travel- 
ing shows, which exhibit on grounds just beyond corporate limits, 
present license tax problems. In Virginia a statute authorizing 
municipal license taxes in such cases was declared unconstitu- 
tional as, in effect, an authorization of a taking of private prop- 
erty for private use. Robinson v. City of Norfolk, 108 Va. 14, 
60 S.E. 762 (1908). The same result has been reached as to a 
so-called license fee which was in substance a tax. City of Char- 
lottesville V. Marks’ Shows, Inc., 179 Va. 321, 18 S.E.2d 890 
(1942). See generally Anderson, “The Extraterritorial Powers 
of Cities” 10 Minn.L.Rev. 475, 564 et seq. (1926) ; 61 Am.L.Rev. 
647, 671 etseq. (1927). 

Suppose a municipal income tax, after the fashion of state 
income taxes, is laid not only upon the income of residents, what- 
ever the geographical source, but also upon the income of non- 
residents derived from activity or property within the munici- 
pality? The cities of Columbus and Toledo, Ohio, have imposed 
flat-rate earnings taxes which do just that. Does the non-resi- 
dent feature raise any substantial constitutional question? There 
is a vague suggestion in a recent Missouri case that there might 
be something wrong with the tax. The court said that a local 
gasoline tax, for example, has police power implications and ob- 
viously one who enters a municipality is subject to the local 
ground rules. An income tax, on the other hand, was described 
as a sheer revenue measure. Carter Carburetor Corp. v. City 
of St. Louis, 356 Mo. 646, 203 S.W.2d 438 (1947). Is the sug- 
gested distinction valid? If so, how does it bear on the instant 
problem of jurisdiction to tax? 

14 cf. City of Curtis v. Maywood Light Co., 137 Neb. 119, 288 N.W. 503 
#(1939). 

It should be noticed that during the interval between the Safford and 
Thatcher cases former Governor Stanford succeeded Judge Lockwood on the 
state supreme court. It is a fair guess that his personality was a great deal 
stronger then the highly vulnerable reasoning he employed in the Thatcher 
.case. 
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Exercise of the power of eminent domain beyond the limits of 
a local unit often becomes quite important. The effective exer- 
cise of many city and some county functions may call for out- 
side physical facilities, whether the concern be with airports, 
utmty properties, parks or what not. Legal questions are largely 
statutory since there is no question but that the legislature may 
authorize the exercise of the power for local governmental pur- 
poses. The Uniform Airports Act affords an example of a stat- 
utory qu^tion. The Act authorizes the acquisition and opera- 
tion of municipal airports beyond city limits and empowers mu- 
nicipalities to condemn property for the purpose. There is no 
express reference to property lying in other municipalities. The 
Supreme Court of Georgia has construed the Act to authorize 
Atlanta to condemn land situated within the City of College 
Park. Howard v. City of Atlanta, 190 Ga. 730, 10 S.E.2d 190 
(1940). 

The courts will not inquire into the occasion for the exercise 
of the power of eminent domain but they do reserve the final 
word on the basic question whether the purpose is public. Con- 
sider the case where a city undertakes a hydroelectric power 
project designed to meet the current and prospective needs of 
the city and environs. If the city is not subject to public service 
commission regulation would condemnation of outside property 
for the project be for a public purpose? On the facts presented 
in Light v. City of DanviUe, 168 Va. 181, 190 S.E. 276 (1937), 
noted in 24 Va.L.Rev. 206 (1937), it was determined that that 
extraterritorial service was incidental and condemnation upheld. 

When a state or one of its local units, reaches over into another 
state to conduct its operations, it leaves the mantle of sovereign- 
ty behind. The state “invaded” may exercise governmental au- 
thority over the property acquired and the activities conducted 
within its borders, as fully as with respect to private corpora- 
tions. State of Georgia v. City of Chattanooga, 264 U.S. 472, 
44 S.Ct. 369 (1924) (eminent domain) ; City of Cincinnati, Ohio, 
V. Commonwealth ex rel. Reeves, 292 Ky. 597, 167 S.W.2d 709 
(1943) (income tax) ; State ex rel. Taggart v. Holcomb, 85 Kan. 
178, 116 P. 251 (1911), writ of error denied Kansas City, Mo., 
v. State ex rel. Taggart, '226 U.S. 599, 33 S.Ct. 112 (1912) (prop- 
erty tax). See also Mettet v. City of Yankton, 25 N.W.2d 460 
(S.D.1946). Tax exemption has been effected on occasion as 
where Kansas and Missouri, by interstate compact, each exempt- 
ed the local waterworks property of the Kansas City of the 
other from taxation. See Speas v. Kansas City, 329 Mo. 184, 
44 S.W.2d 108 (1931). With a clear appreciation of these as- 
pects of the subject, the Supreme Court of Tennessee has re- 
cently decided that Chattanooga’s statutory authority to acquire 
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property “within or without the corporate limits” for airport 
purposes enabled the city to purchase an airport tract in nearby 
Georgia. McLaughlin v. City of Chattanooga, 180 Tenn. 638, 
177 S.W.2d 823 (1944). Obviously, different policy considera- 
tions should be weighed when it comes to authorizing the cross- 
ing of state lines. Would a legislative body passing upon a pro- 
posed authorization of unqualified extra-mural activity approach 
it as extra-state as well? Bernard v. City of Bluefield, 117 W. 
Va. 556, 186 S.E. 298 (1936) , is, perhaps, distinguishable. 

In Walker v. City of Cincinnati, 21 Ohio St. 14 (1871) , an at- 
tack on a Cincinnati project to construct a railroad from that 
city across Kentucky and Tennessee to Chattanooga failed. 
There was statutory authority to run a line into another state 
so long as Cincinnati was one terminus but there was not specific 
authority for the particular project. The undertaking was 
financed by the issuance of general obligation bonds and the road 
remains the property of the city to this day. It is under lease 
from the city to a private operating company. State ex rel. 
Forchheimer v. Le Blond, 108 Ohio St. 41, 140 N.E. 491 (1923). 
Does this mean that New York City could establish a tax-sup- 
ported trans-world airline with La Guardia Field as home base? 

The Ohio Home Rule Amendment (Art. XVm, § 4) directly 
empowers every municipality to acquire and operate public util- 
ities “within or without its corporate limits.” There is a some- 
what similar provision in Section 804(f) of the Model State 
Constitution. 

There are instances of state action empowering oflicers of an- 
other state to exercise governmental authority within their 
bounds. The Uniform Act on Fresh Pursuit, which has been 
adopted in a number of states, authorizes a member of a state, 
county or municipal peace unit of another state to continue in 
fresh pursuit of arrest and hold in custody one believed to have 
committed a felony in the other state. Ohio Gen.Code, § 13434-4 
et seq. (Page, 1939). 


C. Cooperation 

GREENSBORO-HIGH POINT AIRPORT AUTHORITY v. 

JOHNSON 

Supreme Court of North Carolina, 1946. 226 N.C. 1, 30 S.E,2d 803. 

[The Authority, by three separate actions, consolidated for 
trial, sought writs of mandamus against the treasurers of Guil- 
ford County, the City of Greensboro and the City of High Point 
to compel them to pay the Authority appropriations made by 
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their respective governing bodies for the Greensboro-High Point 
airport from undedicated funds stipulated to have been derived 
from sources other than ad valorem taxes. In each instance the 
treasurer had refused payment on the ground that the appro- 
priation was unlawful. Other pertinent facts and the statutory 
background sufficiently appear from the follovdng excerpt from 
the statement in the report and the opinion of the court.] 

Certain statutes are cited in the stipulation as necessary to a 
determination of the controversy, which are here reproduced by 
direct quotation in part, or summarized. ... 

Public-Local Laws 1941, Chapter 98, as amended by 1943 
Session Laws, Chapter 601. 

The act is captioned: “An Act enabling the County of Guilford 
to establish an Airport Authority for the maintenance of air- 
port facilities in the Coimty of Guilford for the citizens of Greens- 
boro, High Point, Guilford County and vicinity.” 

(1) It creates the “Greensboro-High Point Airport Authority” 
as a body corporate, with powers and jurisdiction enumerated: 
(2) to consist of five members, two of whom shall be resident 
voters of Greensboro, two resident voters of High Point, and one 
from Guilford County at large. One each of these is appointed 
by the City Council of Greensboro and the City Council of High 
Point from resident members, and three are appointed by the 
Commissioners of Guilford County. Their terms are fixed, and 
they take oaths of office. (3) They constitute a board of direc- 
tors and pass by-laws relating to management. (4) Power is 
given them to “purchase, acquire, establish, construct, own, con- 
trol, lease, equip, improve, maintain, operate and regulate air- 
ports or landing fields” within Gufiford County; and to “pur- 
chase, improve, own, hold, lease and/or operate real or personal 
property”— -to borrow money, issue bonds secured by mortgages 
with the consent of Guilford County, upon any property held or 
to be held by it. To sue and be sued; to acquire by purchase lands 
for construction and maintenance and operation of airports any- 
where in Guilford County; to make contracts and hold personal 
property, and acquire interest in any airport existing in Guilford 
County. (4—1) To make rules and regulations and adopt 
schedule of fees and charges not in conflict with State law or 
rules and regulations of the Civil Aeronautics Administration of 
the Federal Government. (4— 2) To issue bonds, notes or se- 
curities upon approval of GuUford County Commissioners and 
Local Government Commission. (4 — 3) To dispose of property 

npon approval of the Commissioners of Guilford County. (4 4) 

To purchase insurance. (4—5) To authorize or deny or with- 
draw the right of any person, firm or corporation to construct, 
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operate or maintain any airport or landing field within Guilford. 
County. 

“Sec. 5. The Airport Authority is hereby authorized and em- 
powered to acquire from the County of Guilford, the Cities of 
Greensboro, and High Point, by agreement therewith, and such 
county and cities are hereby authorized and empowered to grant 
and convey, either by gift or for such consideration as it may be 
deemed wise, any real or personal property which it now owns 
or may hereafter be acquired, and which may be necessary for 
the construction, operation and maintenance of any airport lo- 
cated in the Coimty of Guilford. 

“Sec. 6. Any lands acquired, owned, controlled or occupied by 
the said Airport Authority shall, and are hereby declared to be 
acquired, owned, controlled and occupied for a public purpose.” 

Sec. 7 authorizes the acquisition of private property for air- 
port purposes by purchase, gift, devise or exercise of the right 
of eminent domain. 

Sec. 8 requires annual reports to Commissioners of Guilford 
County. “The said Airport Authority shall be regarded as the 
corporate instrumentality and agent for the County of Guilford 
for the purpose of developing airport facilities in the County of 
Guilford, but it shall have no power to pledge the credit of the 
County of Guilford, or any subdivision thereof, or to impose any 
obligation upon the County of Guilford or any subdivision there- 
of, except and when such power is expressly granted by statute 
or the consent of the County of Guilford. 

“Sec. 9. All rights or powers given to the counties or munici- 
palities by the statutes of North Carolina, which may now be 
in effect or be enacted in the future relating to the development, 
regulation and control of municipal airports and the regulations 
of aircraft, are hereby vested in the said Airport Authority, and 
the County of Guilford may delegate its powers under the said 
acts to the Authority and the Authority shaU have concurrent 
right vidth the County of Guilford to control, regulate and pro- 
vide for the development of aviation in the Coimty of Guilford.” 

Sections 10, 11 and 12 omitted as imessential. 

1945 Session Laws, Chapter 137, authorizes investment of 
funds in certain named securities, purchase of its outstanding 
bonds and authorizes the Authority to operate on any airport 
premises “restaurants, agricultural fairs, tracks, motion picture 
shows, and other amusements.” 

1945 Session Laws, Chapter 206, captioned as follows: “An 
Act enabling Guilford Comity and certain municipalities located 
therein to issue bonds and levy ad valorem taxes for airports 
and airport facilities in Guilford County” — ^purports to authorize 
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Guilford County and the cities of Greensboro, High Point and 
Gibsonville to issue bonds, notes, and certificates of indebtedness, 
when authorized by popular vote in the respective county and 
municipaliti^, and levy ad valorem taxes “for the promotion, 
purchase, operation, repair, maintenance, expansion or construc- 
tion of airports, airport facilities, and parking areas in Guilford 
County. It further provides that the act shall not repeal any of 
the provisions of Chapter 98 of the Public-Local Laws of 1941, 
as amended by Chapter 601 of the 1943 Session Laws of North 
Carolina, and shall not be construed as a limitation on powers 
possessed by the county or municipalities involved; but further 
provides that all laws and clauses of laws in conflict with the act 
are repealed “notwithstanding any charter provision of any city 
or town or any public, local or private act.” 

Upon the hearing Judge Sink granted writs of mandamus as 
prayed for, and all of the defendants excepted and appealed. 


Seawell, Justice. Preliminary to a discussion of the ques- 
tions involved in the appeal, there are certain postulates which 
must be conceded: 

(a) The establishment and maintenance of an airport is a 
public purpose within the objects of municipal expenditure. 
Goswick v. Durham, 211 N.C. 687, 191 S.E. 728; Turner v. Reids- 
ville, 224 N.C. 42, 29 S.E.2d 211; City of ReMsville v. Slade, 224 
N.C.48,29S.E.2d215. 

(b) It is not a necessary expense, however, and debt may not 
be incurred or taxes levied for that purpose without a vote 
of the people. Sing v. Charlotte, 213 N.C. 60, 195 S.E. 271.“ 

(c) Other conditions favorable, the municipality may appro- 
priate for building and maintaining the facility out of funds on 
hand not obligated to other uses. Goswick v. Durham, supra; 
Adams v. Durham, 189 N.C. 232, 126 S.E. 611; Nash v. Monroe, 
198 N.C. 306, 151 S.E. 634; Mewborn v, Kinston, 199 N.C. 72, 154 
S.E. 76; Burleson v. Board of Aldermen, 200 N.C. 30, 156 S.E. 
241. 

(d) The municipal authority to construct, maintain and oper- 
ate such airport may be confided to a municipal corporate au- 
thority created for that purpose by appropriate legislative action. 
Turner v. Reidsville, supra; City of Reidsville v. Slade, supra; 
Brockenbrough v. Board of Water Commissioners, 134 N.C. 1, 

IS N.O.Goiist. Art. VII, § 7: 

“No .... municipal corporation stall contract any debt, pledge its 
faith or loan its credit, nor shall any tax be levied or collected by any officers 
of the same except for the necessary expenses thereof, unless by a vote of the 
■majority of the qualified voters therein.” fAuthor’s note.] 
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17, 46 S.E. 28; Webb v. Port Commission, 205 N.C. 663, 172 
S.E. 377; Wells v. Housing Authority, 213 N.C. 744, 197 S.E. 
693; Cox v. City of Kinston, 217 N.C. 391, 8 S.E.2d 252; MaUard 
V. Eastern Carolina Regional Housing Authority, 221 N.C. 334, 
20 S.E.2d 281; Benjamin v. Housing Authority, 198 S.C. 79, 15 
S.E.2d737. 

(e) The county and cities concerned may lawfully join in such 
an enterprise if each of them is benefited by it. G.S. § 63-4. 

It is within the stipulated facts that the several appropriations 
made to the plaintiff are out of funds now in their hands, in each 
case, not derived from ad valorem taxes, but mainly from the 
sale of property, and it is not disputed that the funds are free 
from other specified purpose or legal commitment. There is 
nothing in the record itself to indicate otherwise, and we are 
bound by the stipulation on which the court below acted. In this 
situation no question of credit or taxation in violation of Article 
VII, Section 7, is involved, and the inhibition constituting the 
ratio decidendi in Sing v. Charlotte, supra, does not apply. 

The main objections which have been urged are that the sev- 
eral acts of the legislature mentioned in the statement have 
created in the plaintiff a municipal corporation, to all intents and 
purposes independent and distinct from the county or municipal- 
ities it is intended to serve, and have so insulated it as to deprive 
the municipalities of the legal right to contribute to it under the 
guise of appropriating money for a public purpose; that the stat- 
ute fails to give to the municipalities an adequate control of the 
Airport Authority; and that there is no express language in the 
act creating the Authority an agent of the Cities of Greensboro 
and High Point. 

These objections are similar in aspect, and the answer to each 
of them lies in the broad scope of legislative discretion in stat- 
utes dealing with Towns and Cities, and in the actual recognition 
given the plaintiff Airport Authority as an agency of these mu- 
nicipalities and the authority given to Guilford County, Greens- 
boro and High Point to deal with it in the several pertinent stat- 
utes made a part of the agreed facts. Chapter 98, Public Laws of 
1941, as amended by Chapter 601, Session Laws of 1943, Secs. 1 
and 2; Chapter 206, Session Laws of 1945. 

Our Constitution does not operate as a grant, but as a limita- 
tion on the legislative power; and aU powers not withdrawn 
through its restrictions are reserved to the people to be exercised 
by their representatives in the legislature. Yarborough v. North 
Carolina Park Commission, 196 N.C. 284, 145 S.E. 563. Since 
the prohibition of Article Vn, Sec. 7, of the Constitution is con- 
cededly not applicable to the present case, and in the absence of 
other constitutional restrictions, the subjects dealt with in the 
Fordham I-^ocal Gov.U.G»B.“-11 
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statutes under review fall within these reserved powers. We 
have no power to review a statute with respect to its political 
propriety as long as it is within the legislative discretion and 
has a reasonable relation to the need sought to be accomplished. 

“Public Purpose” as we conceive the term to imply, when used 
in connection with the expenditure of municipal funds from the 
public treasury, refers to such public purpose within the frame 
of governmental and proprietary power given to the particular 
municipality, to be exercised for the benefit, welfare and protec- 
tion of its inhabitants and others coming within the municipal 
care. It involves reasonable connection with the convenience and 
necessity of the particular municipality whose aid is extended 
in its promotion. 

If the appropriations made by the county and municipalities 
were indeed made, as a mere gift, to another political subdivision, 
another town or city of an independent governmental capacity, 
incapable of performing the public service which has become the 
felt need of the conti-ibuting municipality, the authority for 
such a donation might be questioned. But that situation is not 
before us. The plaintiff Airport Authority is neither a private 
corporation nor a political territorial subdivision. It is a quasi- 
municipal corporation of a type known since McCulloch v. Mary- 
land, 4 Wheat. 316, 4 L.Ed. 579, and commonly used in this and 
other states to perform ancillary functions in government more 
easily and perfectly by devoting to them, because of their char- 
acter, special personnel, skill and care. The legality of the ap- 
propriations to its support as involving a public purpose does not 
depend on the strict propriety of the terms of the creating act 
as a piece of ideal legislation, as much as it does upon the near- 
ness or remoteness of the benefits enjoyed by the municipality 
through its operation with respect to the public service sought 
to be promoted. If the adjuvant corporation is invested with the 
power and is given the capacity to meet the demand, the legal re- 
quirements justifying aid from the public funds have been met. 
The fact that other and even greater powei’s have been given to 
the corporation than those absolutely necessary to the perform- 
ance of the particular function is, as we have said, a matter with- 
in the legislative discretion. Furthermore, the reciprocal and 
functional relation between the Greensboro-High Point Airport 
Authority and the cities whose name it bears is outstanding. 
Proximity to these large communities, which are in key positions 
with respect to trade and transportation over a wide area, is as 
essential to the existence of the airport as the latter is to the 
progress and expansion of the cities themselves and the conven- 
ience of their inhabitants and those who communicate or deal 
with them. 

Fordiiam Local GoyXlC 
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In considering questions concerning the powers conferred on 
the quasi-municipal corporation and the control over it exercised 
by the municipality with which it is connected, it must be re- 
membered that counties, cities and towns derive practically all 
their powers from the legislature, through appropriate statutory 
law, rather than constitutional grants; and the legislature, in im- 
plementing their functions or in creating a separate corporate 
agency to serve a particular governmental purpose, is not bound 
by the limitations of the general statute under which the munici- 
palities are formed or the special charters and laws delimiting 
their authority. It may give to these specially created agencies 
such powers and call upon them to perform such functions as 
the legislature may deem best. Brockenbrough v. Board of 
Water Commissioners, supra. 

If we give full faith and credit to this power of the legislature 
over municipal government, it is clear that we must think in 
terms of agencies rather than of agents when we speak of ancil- 
lary corporations which have been given charge of particular 
municipal public functions. The powers given to such corpora- 
tions are direct and legislative, and not conferred by municipal 
resolution unless the statute should so direct. They are, in fact, 
agents of the law. In so far as constitutional restrictions are 
concerned, the General Assembly may distribute the functions 
of a municipality as it may deem best, the only limitation being 
its own sound judgment in creating a unified and efficient gov- 
ernment. By the exercise of the same sound judgment and leg- 
islative discretion, it may, as it has attempted here to do, create 
a more or less autonomous agency, giving to the municipality 
only such control as it may consider advisable where the particu- 
lar functions to be performed involve great detail and complexity, 
and demand close attention and skilled personnel. Perhaps in 
no other way could continuity and efficiency in the service be 
secured against political changes and petty directives. 

In the type of corporation we have here control is ordinarily 
given, as it is here, by a representative directorate chosen by the 
governing bodies concerned, with such other provisions in the 
act as will insure to the municipality the integrity of the opera- 
tions and their continued employment in aid of the public pur- 
pose being promoted. Webb v. Port Commission, supra; Wells 
V. Housing Authority, supra. 

The public statute, G. S. § 63-4, permitting the three munici- 
palities concerned to act jointly, is not repealed or modified, or 
its authority in any way affected by the supplementary acts 
under which the purpose and policy of the public statute are 
carried out in the creation of a single Airport Authority to serve 
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all three municipalities — obviously the only way in which it could 
be done. 

The record itself constitutes a refutation of the theory that 
the agency thus created is an independent corporation, incapable 
of performing the public service required of it with respect to 
Greensboro and High Point, or that it is not committed by the 
pertinent statutes to supply the public need or convenience thus 
conceded to be a public purpose, and to the accomplishment of 
which the municipalities are permitted to spend public money. 
The airport itself is conveniently located between these populous 
cities, and they are the immediate beneficiaries of its operation, 
in so far as the convenience of their citizens is concerned, with 
respect to mail, freight and passenger service, in all of which 
the record shows an amazing amount of “on” and “ofi” traffic 
flowing to and from these cities, and only remotely to others. In 
connection with the performance of these services Greensboro 
and High Point are given, with Guilford County, joint control of 
the directorate by proportional appointment of its members. 
In this situation the contention that the Airport Authority is not 
conamitted by law to this service and is not an agency of these 
two cities, and that their contributions are mere gifts to an in- 
dependent corporation not charged with carrying out any public 
purpose or any municipal function in which they are directly in- 
terested, would hardly be accepted as sound. 

In Briggs v. Raleigh, 195 N.C. 223, 141 S.E. 597, the only pos- 
sible community or municipal benefit to the City of Raleigh dis- 
cernible in the transaction whereby $75,000 to $100,000 was do- 
nated to the fair grounds enterprise, and approved by the Court, 
other than the satisfaction which comes from a benevolent ac- 
tion, was the fact that it increased the City’s trade or put its in- 
habitants nearer the educational enterprise. 

The appropriation which a municipality may make to an 
agency of this sort on the ground that it is a public purpose is not 
a loan and is not intended to be a lien on its assets. Webb v. 
Port Commission, supra; Wells v. Housing Authority, supra; 
Mallard v. Housing Authority, supra; Briggs v. Raleigh, supra, 
and cases cited infra. Disposition of its property upon liquida- 
tion, which is not expected to occur, is a legislative care when 
the necessity arises. 

It is pointed out that the Airport Act expressly declares the 
Authority to be an agent of Guilford County, but makes no such 
declaration as to Greensboro and High Point. The question of 
agency, however, must be determined from the entire Act and 
from the actual relation of the Airport Authority to the munic- 
ipal functions of these two cities therein established, and the au- 
thority given the cities to deal with it, rather than from any 
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declaration in the act, especially one which is obviously not in- 
tended to be exclusive. Perusal of the Act leaves no doubt that 
the legislature intended that the Airport Authority should per- 
form for Greensboro and High Point all things necessary for the 
construction, maintenance and management of airport facilities, 
which they each might have done independently, but are by 
public statute, G.S. § 63-4, permitted to do jointly. The Act, as 
we have seen, gives these two cities participation in the selection 
of members of the commission, or directors, and their replace- 
ment and succession — ^the right to be exercised by each city in- 
dependently of any other authority, and makes frequent refer- 
ence to the duties which the Airport Authority is to perform for 
these cities. In Section 5 — and this should be decisive of the 
point raised— the Act, as amended, gives to Greensboro and High 
Point full authority to deal with the plaintiff Airport Authority 
in language which cannot be construed otherwise than an ac- 
ceptance and recognition of the challenged agency; indeed, more 
than that, it does in intent and in effect establish that relation- 
ship by direct authority to these municipalities to give to the 
agency material and substantial support. See Section 5, supra. 

In this connection the whole legislation on the subject must be 
considered in pari materia, and the provisions of Chapter 206, 
Session Laws of 1945, cannot be ignored. This chapter gives 
complete and express recognition of the plaintiff Authority as 
the agency of Greensboro and High Point, as well as of Guilford 
County; and the authority is given each municipality to deal with 
it, and upon a plebiscite to lend credit and to issue bonds and 
raise money for its support. The statutes creating the agency 
(Chapter 98, Public-Local Laws of 1941, and Chapter 601, Ses- 
sion Laws of 1943) are cited in Chapter 206, supra, and their 
authority is there expressly preserved. The significance of this 
later statute lies in the fact that it does not in itself create the 
agency, but recognizes its creation under the former statutes 
and the purpose of its creation, and authorizes these municipal- 
ities to deal with it and give it aid. Since these cities are given 
authority to raise money by taxation and expend it in aid of 
plaintiff agency, the authority is adequate to appropriate for 
that purpose from surplus and uncommitted funds already on 
hand. Adams v. Durham, 189 N.C. 232, 126 S.E. 611. It is true 
they are not proceeding under this statute to raise the funds, but 
that does not diminish the authority given to deal with the agen- 
cy when they have the funds which may be applied. 

Supplementing what has been said about the complete control 
of counties, cities and towns by the legislature from which their 
powers are derived, we might refer to some of the “set-ups” 
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which have met our approval and compare them with similar 
features of the act under review. 

The Morehead Port Commission was created by Chapter 75, 
Private Laws of 1933, and the act of creation was reviewed in 
Webb V. Port Commission, supra. Perusal of the act — ^which is 
largely recapitulated in the case cited — ^will show that there is no 
control whatever of the Port Commission given to the governing 
body of Morehead City except that given through the appoint- 
ment of members of the Commission; and yet the Court upheld 
the provision permitting financial aid to be given by Morehead 
City on the principle of its interest in the public purpose being 
served. 

By Chapter 271, Private Laws of 1899, a corporation known 
as “the board of water commissioners of the city of Charlotte” 
was created to carry on that function for the city. Apart from 
the appointment of the members of this board by the Aldermen 
of Charlotte, there is not a vestige of control given to the City, 
unless the privilege of locating hydrants and paying for their 
installation and upkeep could be so considered. Not only did 
it take away all the powers of the City Board of Aldermen in the 
premises and give them to the newly created corporation, but the 
statute provides that the acts of the Water Commissioners shall 
be deemed the acts of the mimicipality. The law was amended 
by Chapter 196, Private Laws of 1903, and came under review 
here in Brockenbrough v. Board of Water Com’rs of Charlotte, 
supra. Commenting on this law in the cited case, Justice Connor, 
speaking for the Court says [134 N.C. 1, 46 S.E. 33] : 

“It is clear that the Legislature may, in aid of municipal gov- 
ernment, or for the purpose of discharging any municipal func- 
tions, or for any proper purpose, create municipal boards, and 
confer upon them such powers and duties as in its judgment may 
seem best.” (Italics ours.) 

In other instances the legislature has gone further and has 
completely committed municipal functions to a legislative boai-d 
or corporation without any control of the governing body of the 
coimty, and yet the county is required to furnish the finances. 
Huneycutt v. Board of Road Com’rs, 182 N.C. 319, 109 S.E. 4, 
dealt vdth a situation of that kind and found abundant support 
for its approval in the cases cited on page 321 of 182 N.C., on 
page 5 of 109 S.E. 

The municipalities represented here have attempted to ap- 
propriate funds to a public purpose served by a statutory agency 
in whose appointment they participate and whose benefits are 
laid upon their threshold. The technical objections to the form 
of the statute do not outweigh the presence of that reality which 
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the law and the decided cases have always sought as the deter- 
mining factor — ^the relation of the municipality to the public 
purpose to which it lends its support — ^the practical satisfaction 
of the municipal need felt by its inhabitants. If the statute cre- 
ating the Airport Authority has defects which merit legislative 
or judicial attention, they are not before us on this appeal. 

Unquestionably the immediate future of civil aviation will bring 
to us results undreamed of; transportation of mail, passengers and 
freight will reach proportions hitherto thought impossible. Al- 
ready we have in this method of travel and transportation a rival 
of all other means now employed; and an opportunity which these 
cities, amongst our largest and most prosperous, can no more 
afford to lose than we can afford to deny to them except upon 
cogent reasons. ... 

The judgment is affirmed. 

Barnhill, Justice (concurring in part and dissenting in part). 

I concur in the conclusion that the judgment below, insofar as 
it requires the treasurer of Guilford County to pay to plaintiff 
the amount appropriated to its use by the commissioners of Guil- 
ford County, must be affirmed. In my opinion, on this record, 
the appropriations made by Greensboro and High Point are noth- 
ing more or less than gifts or grants in aid which these munici- 
palities have no legal right to make. For that reason plaintiff 
is not entitled thereto. As to them the judgment should be re- 
versed. 

The plaintiff corporation was created by and draws its au- 
thority from a Special Act of the Legislature, Chap. 98, P.L.L. 
1941. Hence the general statute, G.S. § 63-4, which authorizes 
counties and cities jointly to establish and maintain an airport is 
not pertinent and has no bearing on the question here presented. 
About the other postulates initially listed in the majority opin- 
ion, insofar as they may affect decision here, there is no diver- 
gence of opinion. 

It is conceded in the majority opinion that a municipality may 
expend its funds only for a public purpose and that “public pur- 
pose” when used in connection with the expenditure of municipal 
funds refers to such public purpose within the frame of govern- 
mental and proprietary powers given to the particular municipal- 
ity, to be exercised for the benefit, welfare and protection of its 
inhabitants and others coming within the municipal care. 

Thus we seem to be agreed that the appropriation of public 
money is permissible only when it is within the functional frame- 
work and in furtherance of the governmental or proprietary 
activities of the particular municipality and that to constitute 
a public purpose the objective must be directly connected with 
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the local government and tend to promote the general welfare 
of the residents of the corporate community. Williamson v. High 
Point, 213 N.C. 96, 195 S.E. 90; Davis v. City of Taylor, 123 Tex. 
39, 67 S.W.2d 1033. That is, it must be a corporate purpose 
directly connected with the local government and having for its 
objective the promotion of the public health, safety, morals, 
general welfare, security, prosperity or contentment of the in- 
habitants or residents within the political division from whence 
the revenue for its support is derived. Green v. Frazier, 44 N.D. 
395, 176 N.W. 11; Lott v. City of Orlando, 142 Fla. 338, 196 So. 
313; Platte Valley Public Power and Irrigation Dist. v. Lincoln 
County, 144 Neb. 584, 14 N.W.2d 202, 155 A.L.R. 412. . . . 

So then, briefly stated, we have this situation. Guilford Coun- 
ty, through a corporate agency is maintaining airport facilities 
in Guilford County. It furnished the necessary property and is 
making contributions toward its maintenance or enlargement. 
High Point and Greensboro each have appropriated funds to be 
paid to plaintiff to be used for capital improvements. 

Is plaintiff as a matter of law entitled to the funds thus ap- 
propriated? The divergence of opinion arises here. 

Under some circumstances a municipality may make a con- 
tribution to a whoUy independent and unrelated corporation for 
a particular purpose such as to procure the location of some 
public institution within or near its bounds. Briggs v. Raleigh, 
195 N.C. 223, 141 S.E. 597; Annotation: 46 A.L.R. 679, 698, 737. 
Such occasions are rare — and this is not one of them. Ordinarily 
public money is expended in furtherance of governmental and 
proprietary objectives either directly by the municipal authorities 
or indirectly through corporate agencies. 

We are agreed that the maintenance of an airport is a “public 
purpose” in which a municipality may engage for and in behalf 
of its citizens either directly or through the agency of an “adju- 
vant” corporation. So then, concededly, decision here rests 
squarely upon the question whether plaintiff is the instrumental- 
ity or agent of High Point and Greensboro. This is the crux of 
the case. 

In answering this question in the affirmative the majority opin- 
ion reasons thus: Plaintiff is operating an airport in Guilford 
County which serves the residents of High Point and Greensboro. 
These cities have statutory authority to operate airports and they 
are mentioned “frequently” in the Special Act creating plaintiff. 
Therefore, although plaintiff, by express provisions of the Act 
creating it, is made the instrumentality and agent of Guilford 
County only, it is in fact also the corporate agent of these two 
cities. It being their agent, they may appropriate funds for its 
support. 
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In my opinion the conclusion is a non sequitur. The Act under 
which plaintiff operates makes it the corporate agent of Guilford 
County. Expressum facit cessare taciturn. 

The county alone exercises supervisory control. While the 
existence of the right of control in the principal or parent cor- 
poration is not an absolute essential, its existence in the one mu- 
nicipality to the exclusion of the others is significant. Expressio 
unius est exclusio alterius. 

I readily concede that under G.S. § 63-4 High Point or Greens- 
boro, either separately or jointly with Guilford County, may ac- 
quire and maintain an airport and use non-tax funds for that 
purpose without first submitting the question to the voters for 
their approval. The point is they have not undertaken to do so. 
When Guilford County elected to seek special legislative author- 
ity to operate its airport through a corporate agency it elected 
to act alone and not in co-operation with other municipalities. 

Of course High Point and Greensboro receive direct benefits 
from the operation of the airport. They are component parts 
of the county which was created for the very purpose of serving 
its people, including those residing within the two cities. Any 
governmental or proprietary activity of the county naturally 
reacts to their advantage. But the mere fact the airport is an 
instrumentality of Guilford, is located near these two cities, and 
the coimty thus renders a service for them which they could 
provide for themselves does not make it their agent or warrant 
the conclusion that the operation of the airport is within the 
compass of the corporate activities of these cities or either of 
them. 

When we adopt the majority view, read into the special statute 
an intent it does not express, and hold to the contrary, we in ef- 
fect declare that every activity of a county constitutes a “public 
purpose” for each and every town or city within its bounds. 

A municipality is not the giver of gifts. Briggs v. Raleigh, 
supi’a. Even with express legislative authority it cannot pay 
gifts or gratuities out of public funds or assume any function 
which is not within the compass of its own corporate activities 
or usual or necessary powers. Brown v. Board of Com’rs, 223 
N.C. 744, 28 S.E.2d 104; Madry v. Scotland Neck, 214 N.C. 461, 
199 SE 618; Williamson V. High Point, supra; 38 Am.Jur. 85, 
Sec 395, and 91, Sec. 399. It must confine itself to the business 
of government for which it was created and its proprietary pow- 
ers are to be exercised primarily for the advantage of the com- 
pact community. Asbury v. Albemarle, 162 N.C. 247, 78 S.E. 
146, 44 L.R.A.,N.S., 1189. 
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A public auditorium, Adams v. Durham, 189 N.C. 232, 126 
S.E. 611, or a public library, Westbrook v. Southern Pines, 215 
N.C. 20, 1 S.E.2d 95, within Greensboro is as to that municipality 
a public purpose. While High Point may maintain an auditorium 
or library for itself, I assume no one would seriously contend that 
it could appropriate funds in aid of such institution in Greensboro. 
It seems to me to be equally illogical to say that High Point and 
Greensboro can make a grant or gift to maintain the corporate 
agency of Guilford. When we so hold we go a full bowshot fur- 
ther than this or any other court has heretofore gone. 

The cases cited in the majority opinion sustain the position that 
a municipality may act through a corporate agency, which is 
conceded. No one of them, however, has any bearing on the 
question of the legality of the proposed appropriations. 

Briggs V. Raleigh, supra, is more nearly in point, but that case 
is easily distinguishable. There the appropriation or contribu- 
tion was made to obtain the location of a public institution near 
the boundary of the city and comes within the principle enun- 
ciated in the line of decisions there cited. Annotation: 46 A.L.R. 
679, 698, 737. 

The 1945 amendment. Chap. 206, Session Laws 1945, is an 
enabling Act. Whether the Legislature may thus empower the 
cities named to lend their credit to and guarantee the obligations 
of the plaintiff is not before us for decision. It contains no pro- 
vision which alters or attempts to alter the then existing status 
of plaintiff in its relation to these cities, and it expressly provides 
that nothing therein contained shall be construed to repeal any of 
the provisions of the 1941 Act, one of which makes plaintiff an 
agent of Guilford County. 

Even if it be conceded that this amendment in effect author- 
izes Greensboro and High Point to adopt plaintiff as their in- 
strumentality and agency the fact remains the plaintiff has not 
elected to so allege, and it is not so found or stipulated although 
expressly denied in the further answers. 

As to High Point there is another serious question. It adopted 
a 1945-1946 budget in part as follows: 

“Special appropriations are hereby made out of monies de- 
rived from the sale of properties and the amount appropriated 
to Greensboro-High Point Airport Authority is for construction 
of capital improvements aind in the sum of $25,000.” 

Ordinarily cities obtain funds with which to buy property 
through taxation. When tax money is used to purchase property 
and the property is sold, the money received therefrom is in a 
legal sense derived from taxation. The conversion and recon- 
version do not change its essential nature as tax money. 
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The appropriation, as required by statute, G. S. § 160-434, 
specifies the source of the money for its payment — proceeds 
from the sale of property. It must be made, if at all, as directed. 
The parties stipulate: “ . . . and the city of High Point has 

on hand funds not derived from ad valorem taxes as aforesaid 
with which to pay the aforesaid appropriation.” 

Is this a stipulation of fact that the property sold was not pur- 
chased with tax money, or an erroneous conclusion that pro- 
ceeds from the sale of property which was acquired through tax- 
ation are not derived from ad valorem taxes? It is not clear the 
parties meant the first. It would seem to be the latter. In any 
event it is left in serious doubt and for that reason plaintiff has 
not shown a clear legal right to this appropriation. 

In filing this opinion I have sought merely to state the reasons 
why I cannot concur in the conclusion of the majority. In the 
light of what I have said it has been thought advisable to amplify 
the majority opinion by way of reply and further argument. 
Even so, I have no desire to engage in a running debate. As I 
have expressed my understanding of the law as applied to the 
facts appearing in this record I am content. I add only this: 

(1) It is now contended that although plaintiff was created 
and activated under a special Act which defines and limits its 
authority we may apply the general statute. 

(2) The majo:?ity opinion as originally drafted is bottomed 
on a fact which is neither alleged in the complaints nor stipulated 
in the agreed facts, but which is expressly denied in the answers. 
To warrant relief in a mandamus proceeding there must be al- 
legation and proof or admission sufficient to disclose a clear legal 
right to the relief demanded. Here it is granted on a fact which 
is specifically denied and unrefuted by allegation or finding of 
fact. 

(3) Now it is said that we are dealing with agencies and not 
agents, and that plaintiff is an agency which “serves the con- 
venience” of Greensboro and High Point, and this is sufficient 
to justify and authorize the appropriations. This, to my mind, 
is notable for its novelty. 

(4) Neither the financial condition of plaintiff nor the rosy 
future of aviation, separately or in combination, justifies the ap- 
propriations. 

(5) In Webb v. Port Commission the right of Morehead City 
to make contribution toward the support of the Port Commission 
was not at issue. Brockenbrough v. Board of Water Com’rs of 
Charlotte is similarly distinguishable. The other authorities 
cited are so different factually they have no application here. 
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It may be that upon proper allegation and finding the 1945 
amendment, Ghap. 206, Session Laws, 1945, could be given an in- 
tent and meaning that would support an affirmance. Be that as 
it may, on this record the plaintiff, in my opinion, has failed to 
show a clear legal right to the relief demanded as against Greens- 
boro and High Point. Hence I vote to affirm the judgment in 
the case against the treasurer of Guilford Gounty and to re- 
verse as to the treasurers of High Point and Greensboro, 

The further reformation of the majority opinion comes so 
late it leaves me no time within which to make this dissent, con- 
form to its outline without causing undue delay in final decision. 
I must rest content with its present form. 

Winboene, J., joins in this opinion.^* 


In Board of Education of Gity of Gorbin v. Gity of Gorbin, 
301 Ky. 686, 192 S.W.2d 951 (1946), a constitutional provision 
forbidding a municipality to appropriate money for any corpora- 
tion was deemed to deny a city power to appropriate money to 
an independent coterminous school district to supplement teach- 
ers’ salaries. 

A case of unusual interest in the field of interlocal relations 
is State ex rel. Great Falls Housing Authority v. Gity of Great 
FaUs, 110 Mont. 318, 100 P.2d 915 (1940). In connection with 
a public housing project in Great Falls the municipal housing 
authority made a so-called “cooperation contract” with the city, 
which contained an undertaking by the city to vacate certain 
streets in the project and to zone and rezone that area. Later, 
after federal financial assistance had been obtained and con- 
struction contracts let, a new city council balked on the stipulated 
street vacation and zoning. The housing authority obtained 
mandamus to compel compliance with the contract. The case is 
discussed in Note 50 Yale L.J. 525 (1941) . 

An important phase of intergovernmental co-operation is the 
work of the numerous state, national and international volun- 
tary leagues or associations of governmental units or officials. 
Municipal leagues and county commissioners’ associations, or 
the equivalent exist in most of the states. There are regional 
organizations such as the Pacific Coast Board of Intergovern- 
mental Relations, which is a medium for consultation on West 
Coast problems. See Miriam Roher, “Coast States Try Cooper- 
ation” 34 Nat.Mun.Rev. 484 (1945). On a national scale we 
find such groups as the American Municipal Association, Amer- 

iSTIie concurring- opinion of Judge Denny is omitted. 
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ican Public Welfare Association, American Public Works Asso- 
ciation, American Society of Planning Officials, American Society 
for Public Administration, Civil Service Assembly, Council of 
State Governments, Federation of Tax Administrators, Municipal 
Finance OfScers Association, National Committee on Municipal 
Accounting, National Association of Assessing Officers, National 
Association of Housing Officials and National Institute of Munici- 
pal Law Officers. The city managers have an important inter- 
national organization, the International City Managers’ Associa- 
tion. The Municipal Law Section of the American Bar Asso- 
ciation is composed largely of attorneys who represent local gov- 
ernment or who are concerned in their practice with local gov- 
ernment law. There is a European-born International Union of 
Local Authorities and in this hemisphere the Pan-American 
Congress of Municipalities for which the Pan-American Com- 
mission on Intermunicipal Cooperation, with headquarters in 
Havana, serves as board of directors and secretariat. See Carlos 
M. Moran, “Era of Cooperation for Cities” 34 Nat.Mun.Rev. 499 
(1945).!’ 

Private agencies such as the National Municipal League, whose 
object is improvement in government at the state and local levels, 
are active catalysts in the process of intergovernmental coop- 
eration. 

These groups are strong enough to be influential in the political 
realm but they serve most effectively as media for improving 
public administration through conferences, research and publica- 
tion of information, studies and “model” materials. 

May public funds be expended to pay dues or other expenses 
of participation in, say, a state municipal league? Surely, we 
should be able to make out public purpose in the constitutional 
sense. In a 1944 Arizona case the City of Phoenix was enjoined 
from the payment of dues to the Arizona Municipal League on 
the theory that the purpose was not public. City of Phoenix v. 
Michael, 61 Ariz. 238, 148 P.2d 353 (1944).^® Four yeare later, 


1'!' The Public Administration Service, a consulting, research and publishing 
organization, serves as a joint publishing agency for most of the groups listed 
here. Its headquarters are in Chicago. 

IS With reference to the League’s stated objective, training municipal ofB- 
cials in municipal affairs, the court offered the following rather astounding 
comment: “The mere statement Of these propositions we think condemns 
them. No greater affront can be offered an aspirant to public office than that 
he is not qualified. It seems to be the rule that qualification to get in office 
is a guarantee of qualification to fill it competently. That is the American 
idea. The officers of the state’s incorporated cities and towns, in seeking 
office, doubtless would most strenuously resent, as would their constituents, a 
suggestion that they were not qualified to discharge the duties of the office.” 
148 P.2d 353, 355. 
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in a forthright opinion, the Arizona Court overruled the Phoenix 
decision. City of Glendale v. White, 194 P.2d 435 ( Ariz. 1948) . 
It has been held in Ohio that the constitutional grant to munici- 
palities of aU powers of local self-government does not embrace 
the power in question. State ex rel. Thomas v. Semple, 112 Ohio 
St. 559, 148 N.E. 342 (1925). The middle position of insisting 
that the outlay be grounded upon express statutory authority 
is more easily supported. Such authority has been granted in a 
number of states. There is, at the other extreme, the view that 
the power may be implied. Tousley v. Leach, 180 Minn. 293, 230 
N.W. 788 (1930). An interesting statute of the state of Wash- 
ington, which requires coordination of county administrative 
programs in highway, social security and other matters, author- 
izes the counties to designate the Washington State Association 
of County Commissioners as a coordinating agency and to pay 
the Association for services rendered. The act has been sus- 
tained over various legal objections. State ex rel. Cruikshank v. 
Baker, 2 Wash.2d 145, 97 P.2d 638 (1940) . 

Minnesota has a functional consolidation statute which provides 
that “Two or more governmental units, by agreement entered 
into through action of their governing bodies, may jointly exer- 
cise any power common to the contracting parties.” The author- 
ities of a county and city were contemplating the construction of 
a city-county hospital but had not entered into an agreement for 
a joint project. A favorable result was reached at a county elec- 
tion on the project and on a bond issue to cover the county’s share 
of the cost. County taxpayers thereafter sought to enjoin the 
bond issue and project. In afiirming a judgment sustaining a gen- 
eral demurrer to the complaint the court, two judges dissenting, 
rejected the contention that an agreement covering the joint proj- 
ect was a prerequisite to a bond and project election. Kaufman 
V. Swift County, 225 Minn. 169, 30 N.W.2d 34 (1947) . 

City-county relations have attracted a great deal of attention 
in recent years. It has been suggested as to metropolitan dis- 
tricts, that the conventional pattern of two general function units 
of local government overlying the same area involves needless 
complexity, duplication and expense as well as potential conflicts. 
Why not set up one governmental organization to carry on what 
has traditionally been separate county and city business? It 
might be added that city-county consolidation constitutes one 
method of attacking the difficult problems presented by the ex- 
istence of peripheral municipalities and the urban fringe in gen- 
eral. San Francisco provided the first instance of what may 
broadly be described as city-county consolidation. The City and 
County of San Francisco dates from 1856. John C. Bollens, Pa- 
tricia W. Langdell and Robert W. Binkley, Jr., County Govern- 
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ment Organization in California 37 (Univ. of Calif. Bureau of 
Pub.Admin., 1947). The City and County of Denver is another 
conspicuous example. The number of city-counties is still less 
than a dozen, although constitutional authority is not wanting in 
several states, but live current discussion in various metropolitan 
communities may bespeak further consolidations within the near 
future. The latest converts are the City of Baton Rouge and East 
Baton Rouge Parish, Louisiana, which adopted a city-parish home 
rule charter under a special constitutional amendment in 1947. 

City-county separation, in contrast with consolidation, with- 
draws the city from the county and imposes upon the city the per- 
formance, within its limits, of both city and county functions. 
(Since both San Francisco and Denver were separated from the 
remainder of the old counties of which they had been parts, those 
units have, with good technical basis, been classified as examples 
of city-county separation. Charles M. Kneier, City Government 
in the United States, 373 [Rev. ed. 1947]. Actually, the distinc- 
tion does not appear important in those instances.) In Virginia 
all cities of 10,000 or more inhabitants are separated, made is- 
lands within their several counties. This device puts an end to 
overlapping but it creates boundary problems and may leave an 
inadequate area and economic base for the county as a general 
function unit of government. County consolidation is an answer 
to the second difiiculty as it might be in an area like the Ten- 
nessee Valley where the counties have lost much territory by in- 
undation. As we have already seen in this chapter (p. 57) , there 
may be constitutional requirements as to local electoral approval, 
which render county consolidation difficult. M. H. Satterfield, 
“Coimties in a Straitjacket” 37 Nat.Mun.Rev. 81 (1948). 


SECTION 4. FEDERAL-LOCAL RELATIONS 

A. Intergovernmental Immunity 

The doctrine of intergovernmental immunity is not to be found 
in any express constitutional provision. It derives instead from 
the nature of the Federal system. It is conceived that at neither 
level can government achieve its ends in its constitutional sphere 
if it is to be subject to material interference by governmental ac- 
tion at the other level. The doctrine is in principle, a broad one, 
although its active development has been in the field of taxation. 
In recent years it has been given much more guarded application 
by the Supreme Court but the essential principle remains. With- 
in its purview local units, as instrumentalities of the state, stand 
.on a footing with the state. 
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General consideration of the subject is most appropriate for a 
course in Constitutional Law but its practical importance here is 
such as to wairant brief treatment. 

(1) Taxation 

The doctrine does not work evenly; the Federal Government 
and the states do not stand on a parity. In the first place, we are 
told that since the Federal Government is one of delegated pow- 
ers, supreme in its sphere, all of its operations aire to be deemed 
governmental. Thus, all enjoy the protection of the doctrine and 
the imposition of state or local taxes, special assessments or fees 
directly upon federal property or activities is barred. United 
States V. County of Allegheny, 322 U.S. 174, 64 S.Ct. 908 (1944) ; 
Mayo V. United States, 319 U.S. 441, 63 S.Ct. 1137 (1943) ; John 
K. and Katherine S. Mullen Benev. Corp. v. United States, 290 
U.S. 89, 54 S.Ct. 38 (1933). See the language of Mr. Justice 
Stone in Graves v. The People ex rel. O’Keefe, 306 U.S. 466, 477, 
59 S.Ct. 595, 597 (1939). The states and their local units, on the 
other hand, can and do engage in activities which the courts have 
in the past considered non-governmental and for that reason be- 
yond the reach of the immunity. The result is that a given ac- 
tivity would be treated as governmental if conducted by the Fed- 
eral Government even though deemed non-govemmental when 
carried on by a state. The Supreme Court has recently, however, 
thrust aside the dubious “governmental versus proprietary” test 
of state immunity without giving us any clear idea in its stead. 
The Court, in State of New York v. United States, 326 U.S. 572, 
66 S.Ct. 310 (1946), held that the sale by New York of Saratoga 
Springs mineral water was subject to the federal soft drinks tax. 
In an opinion, concurred in only by Mr. Justice Rutledge, Mr. Jus- 
tice Frankfurter indicated that he would uphold nondiscrimina- 
tory federal taxation of a state which tapped sources of revenue 
“not uniquely capable of being earned only by a State.” The 
Chief Justice and three other members, in concurring, agreed 
that the governmental versus proprietary fonnula was untenable 
but insisted that a nondiscriminatory federal tax might yet be so 
onerous as to burden unduly the conduct of state affairs. Two 
dissenting justices, Douglas and Black, were fearful that the po- 
.sition of the states was being seriously weakened. They, too, 
would reject the old fonnula but with different consequences; 
they, quite significantly, would treat all state activities as gov- 
ernmental and within the reach of the immunity. 

The Federal Government enjoys the additional advantage of 
being able, by express statutory exemption, to prevent state tax- 
ation of subjects not covered by the constitutional immunity. 
Maricopa County v. Valley National Bank, 318 U.S. 357, 63 S.Ct. 
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587 (1943) ; Federal Land Bank of St. Paul v. Bismarck Lmnber 
Co., 314 U.S. 95, 62 S.Ct. 1 (1941) ; Pittman v. Home Owners’ 
Loan Corp., 308 U.S. 21, 60 S.Ct. 15 (1939). The states must 
rest upon the constitutional immunity alone. 

Instead of the doctrine operating to the serious prejudice of the 
Federal Government in obtaining public revenues, as was once 
feared, were it liberally applied in favor of the states [South Car- 
olina V, United States, 199 U.S. 437, 26 S.Ct. 110 (1905) ], the con- 
verse has been more nearly the case. Projects such as TVA have 
removed huge areas from the ambit of local taxation. The Gov- 
ernment has sought to meet the situation, at least in part, by 
making voluntary “in lieu” payments to the affected taxing units. 
The use of the device raises technical questions of practical import 
for local government, since the funds received are, legally, gifts 
which in some cases might not, without statutory amendment, be 
subject to the same controls as funds raised by local taxation. 
See Alex T. Edelmann, “The T.V.A. and Intergovernmental Re- 
lations” 37 Am.Pol.Sc.Rev. 455 (1943). 

In 1948 Congress (by Public Law 548, 80th Cong., 2d Sess.), 
amended Section 8 of the Reconstruction Finance Corporation 
Act to retain exemption of the corporation and its franchise, cap- 
ital, reserves, surplus and income from federal, state and local 
taxation and to permit state and local ad valorem taxation of 
any real property of the corporation to the same extent as other 
real property and to permit imposition of special assessments for 
local improvements on such real property. 

Income tax immunity of the salaries of public employees be- 
latedly went by the board in the thirties. Helvering v. Gerhardt, 
304 U.S. 405, 58 S.Ct. 969 (1938) (federal taxation of state em- 
ployee) • Graves v. People of the State of New York ex rel. 
O’Keefe, 306 U.S. 466, 59 S.Ct. 595 (1939) (state taxation of fed- 
eral employee), In 1943 Congress adopted the withholding plan 
of collecting the income tax on wages and salaries at the source. 
IRC § 1621 et seq. This imposes a specific burden upon state 
and local governments; they have become unpaid Federal reve- 
nue collection agencies. The constitutionality of this as a com- 
pulsory procedure has not been tested. In Commonwealth of 
Kentucky V. Dennison, Chief Justice Taney said: “And we think 
it clear that the Federal Government, under the Constitution, has 
no power to impose on a State officer, as such, any duty what- 
ever, and compel him to perform it. . . . ” 24 How. 66, 107, 

16 L.Ed. 717, 729 (1861), What would be the legal sanctions 
available to the Federal Government? Available economic lev- 
erage is more obvious. 

The state and local units levying income taxes may resort to 
the withholding device. The City of Columbus, Ohio, has re- 

TnoTimTAM TX)CAL G0T,XJ.C.B . — 12 
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cently done so. Could it be enforced as to federal employees? 
The answer is clearly “no.” 

The Comptroller General has recently ruled that withholding 
could not be required, under an Oregon income tax law, as to the 
salaries of federal employees. Comp.Gen.Dec. B-72432, Jan. 6, 
1948. 

The much-debated federal income tax immunity of t.ie income 
from state and local securities still survives. The statutory ex- 
emption of interest upon the obligations of a state or any “politi- 
cal subdivision” of a state is given liberal interpretation. It has 
been applied to bonds of the Port of New York Authority, a hy- 
brid New York-New Jersey agency. Commissioner of Internal 
Revenue v. Shamberg’s Estate, 144 F.2d 998 (C.C.A.2d, 1944) , 
cert. den. 323 U.S. 799, 65 S.Ct. 433 (1945). So long as 
the exemption continues there is no way to get the Supreme 
Court to re-examine the immunity rule established in Pollock v. 
Farmers Loan & Trust Co., 157 U.S. 429, 158 U.S. 601, 15 S.Ct. 
673, 912 (1895) . The court in the Pollock case reasoned that the 
United States lacked power to tax the interest paid on municipals 
because it could not tax the source of that income. Recently, in 
sustaining state income taxation of rents from out-of-state realty, 
the Court declared that income does not necessarily share an im- 
munity enjoyed by its source. People of the State of New York 
ex rel. Cohn v. Graves, 300 U.S. 308, 57 S.a. 466 (1937). 

The states and cities have vigorously opposed any threat of 
change. The economic basis for their case is obvious. The im- 
muruty does mean substantially lower net interest costs. Their 
legal position ultimately comes to this — ^removal of the immu- 
nity would hit at a vital power of state and local government, the 
borrowing power, and would tend to, if not, destroy state and 
local autonomy. They insist that this would be the case even 
though the federal tax were non-discriminatory and interest on 
state and local bonds was simply included in the computation of 
the net balance of income of the taxpaying bondholder. It is 
true, as we have already seen, that the immunity rule does not 
work evenly and were it repudiated as to federal taxation of the 
income from state and local bonds, it is unlikely that the Supreme 
Court would open federal securities to state and local income tax- 
ation independently of Congressional consent. Even so, the stu- 
dent is asked to weigh for himself the state and local autonomy 
argument. Why would state sovereignty be impaired if a state 
or municipality were required to enter the money market on sub- 
stantially even terms with other borrowers? 

For a full statement of the views of the defenders of the im- 
munity, see The Constitutional Immunity of State and Municipal 
Securities, A Legal Defense of the Continued Integrity of the 
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Fiscal Powers of the States, by the Attorneys General of the 
States (undated, circa 1939). Those who support the immunity 
readily point out that “everyone who purchases an exempt se- 
curity pays a tax to the issuing government, since he accepts a 
lower interest yield.” Henry Epstein, “Self-government versus 
Federal Taxation of Your Local Securities” 6 Leg. Notes on Lo- 
cal Gov’t 187, 190 (1941) . Is there a constitutional necessity that 
Jones, a resident of New Yo 2 ±, pay a tax to Sacramento, Califor- 
nia, in the event that he invests in bonds of that city? Does it 
have standing to call on him for support as a taxpayer? If the 
lender is, in effect, paying a tax to the borrower is he getting in- 
terest in keeping with its true credit? The most thorough ex- 
position of the views of the opponents of the immunity rule is to 
be found in a study made by the Department of Justice and pub- 
lished in 1938 under the title “Taxation of Government Bondhold- 
ers and Employees.” 

Interest rates on municipsils dropped to unprecedented low lev- 
els during the War years. Some financially strong communities 
took advantage of the situation by issuing bonds before the pro- 
ceeds were actually needed at rates around one per centum and 
investing the funds in federal obligations bearing higher rates of 
interest. Baltimore’s astute use of this device is reported in 34 
Nat.Mun.Rev. 589 (1945). The borrower’s “tax” on the bond- 
holders may have accounted fully for the difference in rates. 
Note also the Alabama device of investing refunding bond pro- 
ceeds in federal obligations and holding them as a trust fund until 
non-callable original bonds came due. Taxpayers and Citizens of 
Shelby County v. Shelby County, 246 Ala. 192, 20 So.2d 36 
(1944). 

It is plain that the immunity does not extend to capital gains 
realized on the sale of municipals. Willcuts v. Bunn, 282 U.S. 
216, 51 S.Ct. 125 (1931) . See R. T. Boehm, “Taxing Refunded 
Municipals” 26 Taxes 787 (1948). 

The contention that the Sixteenth Amendment, by authorizing 
taxation of income “from whatever source derived, and without 
apportionment among the several states,” is a grant of power 
which has swept aside the immunity has not prevailed. The Su- 
preme Court has embraced the view that the intent of the Amend- 
ment was simply to free income taxation of the rule of appor- 
tionment among the states by population which applies to direct 
taxes. Brushaber V. Union Pacific R. R. Co., 240 U.S. 1, 36 S.Ct. 
236 (1916). Evans v. Gore, 253 U.S. 245, 40 S.Ct. 550 (1920). 
The Department of Justice study mentioned above, amassed a 
large amount of contemporary evidence, not considered m the 
Brushaber and Gore cases, which lent support to a contrary in- 
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terpretation and led to the conclusion that the subject should be 
re-examined by the Supreme Court. 

Property taxation of public securities is another matter. An 
income tax simply falls on the net balance of the income of the 
taxpayer, whether his gross income consists of interest on bonds 
or what not. A property tax would be imposed on the contract 
itself. The immunity rule is hardly in any jeopardy in this area. 
See the Department of Justice study, at p. 30, citing cases. On 
the other hand, local property taxation of an unliquidated claim 
due from the United States to a contractor has recently been up- 
held. Smith V. Davis, 323 U.S. Ill, 65 S.Ct. 157 (1944), dis- 
cussed by T. R. Powell, “The Remnant of Intergovernmental Tax 
Immunities” 58 Harv.L.Rev. 757, 788 (1945) . 

It is worth noting that there are quite a number of federal ex- 
cise taxes, from which the states and their local units as purchas- 
ers are expressly exempt. It is up to the particular unit to be 
alert to take advantage of these exemptions in accordance with 
the prescribed exemption certificate procedure. 


(2) Regviatum 
CASE v. BOWLES 

Supreme Court of the United States, 1946. S27 U.S. 92, 66 S.Ct. 438. 

Me. Justice Black delivered the opinion of the Court. 

The Congressional Enabling Act providing for the State of 
Washington’s admission to the Union granted certain lands to 
that State “for the support of common schools.” Section 10, 
25 Stat. 676, 679. Section 11 of the Enabling Act provided that 
these lands should “be disposed of only at public sale, and at a 
price not less than ten dollars per acre . . ..” The State 

Constitution, art. 16, §§ 1, 2, provides that these lands shall not 
be sold except “at public auction to the highest bidder” at a price 
which may not be below both the full market value found after 
appraisal, and “the price prescribed in the grant” of these lands. 
In 1943 the State Commissioner of Public Lands held a public 
auction for the sale of timber on school lands. At that auction 
the Soundview Pulp Company, one of the respondents, bid 
$86,335.39 for some of the timber. This amount exceeded by 
approximately $9,000.00 the ceiling price fixed by Maximum 
Price Regulation No. 460. The Price Administrator advised 
Soundview that consummation of the sale at the bid price would 
constitute a violation of the Regulation and of the Emergency 
Price Control Act. Thereafter Soundview and the unsuccessful 
bidder, Coos Bay Pulp Corporation, commenced actions in the 
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State Courts, seeking an adjudication as to the legality of Sound- 
view’s bid and of the proposed transfer of timber to Soundview. 
This resulted in a holding by the State Supreme Court that the 
Emergency Price Control Act did not bar the sale of school-land 
timber at prices above the ceiling. Soundview Pulp Co. v. Tay- 
lor, 21 Wash.2d 261, 150 P.2d 839. When, after this judgment 
was rendered, the parties were about to complete the sale, the 
Price Administrator commenced this action in the federal Dis- 
trict Court to enjoin the State Commissioner of Public Lands 
and Soundview from completing the timber transaction at a 
price above the ceiling fixed by the Regulation. The District 
Court held that the Emergency Price Control Act did not grant 
the Price Administrator authority to set maximum prices for 
school-land timber sold by the State. The Circuit Court of 
Appeals reversed. 9 Cir., 149 F.2d 777. Because the Circuit 
Court’s decision conflicted with that of the Supreme Court of 
Idaho in Twin Falls County v. Hulbert, Idaho, 156 P.2d 319, we 
granted certiorari in both cases. ... 

We now turn to petitioner’s Constitutional contention. Though 
as we have pointed out petitioners have alleged that the Act 
applied to setting a maximum price for school-land timber vio- 
lates the Fifth and Tenth Amendments, the argument here seems 
to spring from implications of the Tenth Amendment only. The 
contention rests on the premise that there is a “doctrine implied 
in the Federal Constitution that the two governments, national 
and state, are each to exercise its power so as not to interfere 
with the free and full exercise of the powers of the other”. It 
is not contended, and could not be under our prior decisions, 
that the ceiling price fixed by the Administrator is Constitution- 
ally invalid as applied to privately owned timber. Yakus v. 
United States, 321 U.S. 414, 64 S.Ct. 660, 88 L.Ed. 834; Bowles 
V. Willingham, 321 U.S. 503, 64 S.Ct. 641, 88 L.Ed. 892. Nor 
is it denied that the Administrator could have fixed ceiling prices 
if the state had engaged in a sales business “having the incidents 
of similar enterprises usually prosecuted for private gain.” 
Allen V. Regents of University System, 304 U.S. 439, 452, 58 
S.Ct. 980, 985, 986, 82 L.Ed. 1448. But it is argued that the 
Act cannot be applied to this sale because it was “for the pur- 
pose of gaining revenue to carry out an essential governmental 
function — ^the education of its citizens.” Since the Emergency 
Price Control Act has been sustained as a Congressional exer- 
cise of the war power, the petitioners’ argument is that the ex- 
tent of that power as applied to state functions depends on wheth- 
er these are “essential” to the state government. Ihe use of the 
same criterion in measuring the Constitutional power of Con- 
gress to tax has proved to be unworkable, and we reject it as a 
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guide in the field here involved. Cf. United States v. California, 
supra, 297 U.S. at pages 183-185, 56 S.Ct 423, 424, 80 L.Ed. 
567. 

The State of Washington does have power to own and control, 
the school-lands here involved and to sell the lands or the tim- 
ber growing on them, subject to the limitations set out in the 
Enabling Act. And our only question is whether the state’s 
power to make the sales must be in subordination to the power 
of Congress to fix maximum prices in order to carry on war. 
For reasons to which we have already adverted, an absence of 
federal power to fix maximum prices for state sales or to con- 
trol rents charged by a state might result in depriving Congress 
of ability effectively to prevent the evil of inflation at which the 
Act was aimed. The result would be that the Constitutional 
grant of the power to make war would be inadequate to accom- 
plish its full purpose. And this result would impair a prime 
purpose of the federal government’s establishment. 

To construe the Constitution as preventing this would be to 
read it as a self-defeating charter. It has never been so inter- 
preted. Since the decision in McCulloch v. Maryland, 4 Wheat. 
316, 420, 4 L.Ed. 579, it has seldom if ever been doubted that 
Congress has power in order to attain a legitimate end — that 
is, to accomplish the full purpose of a granted authority — to 
use all appropriate means plainly adapted to that end, unless 
inconsistent with other parts of the Constitution. And we have 
said, that the Tenth Amendment “does not operate as a limi- 
tation upon the powers, express or implied, delegated to the 
national government.” 

Where as here. Congress has enacted legislation authorized by 
its granted powers, and where at the same time, a state has a 
conflicting law which but for the Congressional Act would be 
valid, the Constitution marks the course for courts to follow. 
Article VI provides that “This Constitution and the Laws of the 
United States . . . made in Pursuance thereof . . 

shall be the supreme Law of the Land . . . 

AiBrmed.^9 

Mr. Justice Douglas would reverse the judgment for the rea- 
sons set forth in his dissenting opinion in Hulbert v. Twin Falls 
County, 327 U.S. 103, 66 S.a. 444.** 

Footnotes omitted. 

Municipal public housing is subject to federal rent control. City of Dallas 
T. Bowles, 152 F.2d 464 (U.S. Emerg.Ot of App., 1945). 

20 He gave his reasons in dissenting in the companion case, Hulbert v. Twin 
h ails County, 327 U.S. 103, 66 S.Ct. 444 (1946), in which a county’s sale of a 
used farm-type tractor was held to be subject to the Emergency Price Control 
Act. He said, in part: “ . . . . While Sec. 302 (h) would relieve the 
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OKLAHOMA CITY v. SANDERS 

Circuit Court of Appeals of the United States, Tenth Circuit, 1938. 

94 P.2d 323, 115 A.L.E. 863. 

Williams, Circuit Judge. This is an action brought by a con- 
tractor (appellee) engaged in the construction of a so-called low 
cost housing project for the United States to restrain a city and 
certain of its officers from attempting to enforce certain munici- 
pal ordinances in connection with such construction, and from in- 
stituting criminal prosecutions under said ordinances against said 
contractor for failure to comply therewith. Reference will be 
made to the parties as they appeared in the court below. . . . 

During the month of October, 1935, the United States purchased 
certain land situated within the boundaries of said city for the 
sole purpose of constructing buildings and improvements thereon, 
known as a low cost housing project, pursuant to certain acts of 
Congress. On July 9, 1936, Horatio Hackett, acting as agent of 
the United States government, entered into a contract with plain- 
tiff in which the latter obligated himself to construct all buildings 
and improvements on Rotary Park Housing Project H-SlOl and 
to furnish all materials and labor necessary thereto. 

Plaintiff commenced operations and construction under the 
contract and continued same except for delays occasioned by de- 
fendants in seeking to enforce certain municipal codes and ordi- 
nances concerning inspection and permits. Plaintiff and his em- 
ployees were neither using nor operating on any land outside of 
the boundaries of the tracts of land purchased by the United 
States. In September, 1936, defendants caused plaintiff to be 
arrested, charged with the violation of certain municipal ordi- 
nances relating to the procurement of licenses, the giving of bonds 
and the submitting to inspections. He was found guilty and a 
fine assessed against him and defendants announced their pur- 


states from the criminal sanctions of the Act, they would he subject to the 
treble damage provisions of Sec. 205 (3), 50 tl.S.C.A. Appx. 925 (3), 11 F.O.A. 
title 50, Appx. 25, Sec. 205 (e), which are remedial, not punitive, in nature. 
Bowies V. American Stores, 78 App.B.O. 238, 240, 139 F.2d 377, 379. And the 
Administrator would have the power under Sec. 205 (f) (1) to require a State 
to get a license from him in order to sell its commodities — a license which 
would be subject to suspension. Sec. 205 (f) (2). These are substantial in- 
trusions on the sovereignty of the States, involving matters of great delicacy. 
And they raise for me serious constitutional questions. Cf. New York r. 
United States, decided January 14, 1946, dissenting opinion (326 TJ.S, 572, 
ante, 265, 60 S.Ct 310). Since the Act is at best, ambiguous, I would choose 
the construction which avoided the constitutional issue. Only in the event 
that the language of the Act was explicit would I assume that Congress in- 
tended even in days of war to interfere with the traditional sovereignty of the 
States to the extent mdicated.’V (Footnotes omitted). 
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pose to institute separate prosecutions for each and every day 
plaintiff continued the construction without compliance with such 
ordinances, and plaintiff avers that in the event he be required 
to comply with the requirements of the defendants, his cost of 
construction would increase at least $50,000.00 and his selection 
of employees would be greatly limited. He asked that defend- 
ants be restrained from filing informations against him, and caus- 
ing his airest for the violation of the municipal ordinances until a 
hearing could be had, and that thereafter the defendants be en- 
joined from committing the acts of which complaint was made. 

A temporary restraining order having been issued, a motion to 
dismiss for want of jurisdiction and on other grounds having been 
made and heard was overruled. On stipulated facts the case was 
submitted for final hearing, in which it was recited, among other 
things, that soon after plaintiff began the construction of the 
• project, the authorities of said city determined that such con- 
struction and improvement was subject to certain ordinances re- 
lating to licenses, bonds, and inspections, and plaintiff declining to 
comply therewith on the ground that the national government 
had exclusive jurisdiction over such property, the officials of said 
city caused him to be arrested, and the municipal court found 
him guilty and imposed against him a fine, said officials declaring 
that daily arrests would be made if plaintiff continued with the 
work without first complying with the ordinances. A permanent 
injunction having been awarded, the city and its officers ap- 
peal. ... 

Section 201(a) of title 2 of the National Industrial Recovery 
Act authorizes the President to create a Federal Emergency Ad- 
ministration of Public Works and to appoint an Administrator. 
Section 202 provides that the Administrator, under the direction 
of the President, shall prepare a comprehensive program of public 
works which shall include, among other things, construction, re- 
construction, alteration or repair under public regulation or con- 
trol of low-cost housing and slum-clearance projects. Section 203 
authorizes (a) the construction of any public works project in- 
duded in the program prepared by the Administrator in accord- 
ance with the previous section, and (b) the acquisition by pur- 
chase or the exercise of the power of eminent domain of any real 
or personal property in connection with any such project. 48 
Stat. 200, 40 U.S.C.A. §§ 401(a), 402, 403. The land described 
in the biU was acquired and the project authorized under the 
terms of said statute. 

By article 1, section 8, clause 17 of the Constitution of the 
United States, it is provided that the Congress shall have exclu- 
sive power to legislate in relation to property purchased by the 
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United States with the consent of the state in which such prop- 
erty is located. 

By section 10053 of Oklahoma Statutes 1931, 80 Okl.St.Ann. 
Sec. 1: “The consent of the State of Oklahoma is hereby given, 
in accordance with the seventeenth clause, eighth section, of the 
first article of the Constitution of the United States, to the ac- 
quisition by the United States, by purchase, condemnation or 
otherwise, of any land in this State required for sites . . . 

for needful public buildings or for any other purposes for the 
government.” 

By section 10054, 80 Okl.St.Ann. Sec. 2: “Exclusive jurisdic- 
tion in and over any lands so acquired by the United States shall 
be, and the same is hereby ceded to the United States for all pur- 
poses except the service upon such sites of all civil and criminal 
process of the courts of this State; but the jurisdiction so ceded 
shall continue no longer than the United States shall own such 
lands.” ... 

The Congress of the United States has declared such a low-cost 
housing and slum-clearance project to be a public use, authoriz- 
ing the acquisition of lands for such purpose, either by purchase 
or the exercise of the power of eminent domain. Through such 
a project elimination of unsanitary and imhealthy conditions is 
brought about by clearing such premises of such buildings, and 
removing the degraded and unwholesome conditions existing in 
such surroundings, pertaining to home-life in cities, thereby pre- 
venting illness, disease, and crime, and aiding and benefiting the 
health, morals, and safety of the community. It may be that 
some parts of the nation may not immediately feel the benefits 
of such activity, but the increasing of employment and stimula- 
tion of industry, and reducing illness, disease, and crime, has a 
beneficial effect upon the nation as a whole and promotes the pub- 
lic welfare. ... 

Under our federal system, the municipal or state police power 
having been lodged and reserved in the state, a corresponding 
power in appropriate cases naturally arises under the general wel- 
fare provision contained in the Federal Constitution, article 1, § 
8, cl. 1. 

Though the United States lacks the police power reserved to 
the states by the Tenth Amendment, yet, when it exerts a power 
conferred on it by the Federal Constitution, it is no valid objec- 
tion that such exercise may be attended by the same incidents 
which attend the exercise by a state of its police power, or that 
it may tend to accomplish a similar purpose. Hamilton v. Ken- 
tucky Distilleries & Warehouse Co., 251 U.S. 146, 40 S.Ct. 106, 
64 L.Ed. 194, and authorities therein cited. 
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The cession of exclusive jurisdiction over premises acquired by 
the United States government, included the power of regulation 
and control in such matters as ordinarily fall within the police 
power of the state. United States v. Cornell, 2 Mason 60, 25 Fed. 
Cas. 646, 647, No. 14867; State of Ohio v. Thomas, 173 U.S. 276, 
277, 19 S.Ct. 453, 43 L.Ed. 699; United States v. Hunt, D.C.Ariz., 
19 F.2d 634; David Mark Cummings v. City of Chicago, supra; 
Arizona v. California, 283 U.S. 423, 51 S.Ct. 522, 75 L.Ed. 1154; 
Williams v. Arlington Hotel Co., 8 Cir., 22 F.2d 669; and People 
V. Mouse, 203 Cal. 782, 265 P. 944. 

The Act of June 29, 1936, 40 U.S.C.A. § 421, does not vest in 
Oklahoma City the right to enforce the provisions of ordinances 
in question. 

“The acquisition by the United States of any real property ac- 
quired before or after June 29, 1936 in connection with any low- 
cost housing, or slum-clearance project constructed before or after 
June 29, 1936 with funds allotted to the Federal Emergency Ad- 
ministration of Public Works pursuant to sections 401 to 411 of 
this title, the Emergency Relief Appropriation Act of 1935, or 
any other law, shall not be held to deprive any State or political 
subdivision thereof of its civil and criminal jurisdiction in and 
over such property, or to impair the civil rights under the local 
law of the tenants or inhabitants on such property; and insofar 
as any such jurisdiction has been taken away from any such State 
or subdivision, or any such rights have been impaired, jurisdic- 
tion over any such property is hereby ceded back to such State or 
subdivision. (June 29, 1936, c. 860, Sec. 1, 49 Stat. 2026.)” 

Its text and the reports of the congressional committee make it 
reasonably certain that the purpose of the act was to authorize 
service of civil and criminal processes of the state upon the prem- 
ises, enabling persons residing thereon to serve on juries in the 
state courts, and to vote in elections held under the state law and 
to otherwise exercise the rights of citizens of the state. It was 
not the purpose that the state should have the right to exert po- 
lice power there through application of municipal ordinances re- 
lating to licenses, bonds, and inspections in the course of construc- 
tion thereon of buildings by the United States government, no 
such legislative intent or desire being indicated by the act. 

The report of House Ways and Means Committee (H.R. 2660) 
is in part as follows: 

“The Housing Division of the Federal Emergency Administra- 
tion of Public Works, pureuant to the provisions of Title 11 of the 
National Emergency Relief Act, the Emergency Appropriations 
Act of 1935, has constructed and is proposing to construct low- 
cost housing and slum-clearance projects in numerous cities 
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through the United States. In order to execute this housing pro- 
gram effectively, amendatory legislation is necessary. 

“Legal representatives of various municipalities interested in 
such projects have contended that, under the Constitution of the 
United States and the cession laws of the various states, the 
United States acquires exclusive jurisdiction over the property 
embraced in such projects whether or not such contention is 
sound, it is thought advisable to remove doubts and hesitancy 
arising because of such contentions, by waiving exclusive jurisdic- 
tion of the United States insofar as it may arise by reason of own- 
ership by the United States of the sites of such projects. Other- 
wise, doubts as to the rights of tenants to vote, to send their chil- 
dren to local schools, and to exercise other civil rights under the 
local laws keep prospective tenants from taking advantage of 
such projects.” 

On October 3, 1936, the Director, Legal Division, Federal 
Emergency Administration of Public Works, Washington, D. C., 
transmitted to the Director of Housing a well-considered opinion 
in which analysis of the facts in the instant case is made and con- 
cludes TOth the following: “I am, therefore, of the opinion that 
the state or local government may not supervise the work of a 
contractor performing work on property owned by the United 
States of (sic) a contract with the United States.” 

The part of the opinion just quoted refers to the contract be- 
tween the appellee (plaintiff) and the government for the con- 
struction of the improvements known as Project H-8101. 

As was said in Six Cos. Inc. v. De Vinney, D.G., 2 F.Supp. 693, 
697: “Statutes relinquishing jurisdiction are strictly construed. 
A controlling reason for such construction is that it is a matter 
of the very greatest importance to both the national and the state 
governments affected. Larson v. South Dakota, 278 U.S. 429, 
49 S.Ct. 196, 73 L.Ed. 441.” 

Any attempt on the part of the general government to cede to 
the state the former’s jurisdiction over the property here in ques- 
tion should be closely and strictly construed and great care should 
be taken that only the exact legislative intent should be followed. 
The act in question was merely a recognition on the part of Con- 
gress that the state had retained certain control, as stated in sec- 
tion 10054, and that there was no attempt to recede complete and 
general jurisdiction. Such a contention is untenable in the light 
of 40 U.S.C.A. Sec. 255, which requires: “No public money shall 
be expended upon any site or land purchased by the United States 
for the purposes of erecting thereon any * * * customhouse 
^ # or other public building of any kind whatever, * # * 

until the consent of the legislature of the State in which the land 
or site may be, to such purchase, has been given.” 
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By section 10G54, O.S.1931, 80 Okl.St.Ann. Sec. 2, Oklahoma 
ceded to the general government “exclusive jurisdiction in and 
over any lands” acquired by the United States for one or more of 
the purposes specifically named in section 10053, 80 Okl.St.Ann. 
Sec. 1, supra, and, “for any other purposes for the government,” 
but retained, however, by the language of section 10054 jurisdic- 
tion for “the service upon such sites of all civil and criminal proc- 
ess of the courts of this State,” etc. . 

The decree of the lower court should be, and is, affirmed. 


The same result has been reached as to federal construction of 
permanent buildings under the Lanham Act for wartime housing. 
United States v. City of Philadelphia, 56 F.Supp. 862 (D.C., E.D. 
Pa., 1944), affirmed 147 F.2d 291 (C.C.A.3rd, 1945), certiorari 
denied 325 U.S. 870, 65 S.a. 1410 (1945) . 

In United States v. California, 297 U.S. 175, 183, 56 S.Ct. 421 
(1936) , the State of California, which operated a belt railroad on 
the San Francisco waterfront, and as such engaged in interstate 
and foreign commerce, had not complied with the Federal Safety 
Appliance Act. The Government prevailed in a suit against the 
state to recover the statutory penalty of $100 for violation of the 
Act. Mr. Justice Stone, for the Court, said in part: 

“2. The state urges that it is not subject to the Federal Safety 
Appliance Act. It is not denied that the omission charged would 
be a violation if by a privately-owned rail carrier in interstate 
commerce. But it is said that as the state is operating the rail- 
road without profit, for the purpose of facilitating the commerce 
of the port, and is using the net proceeds of operation for harbor 
improvements, see Sherman v. United States, supra, Denning v. 
State, 123 Cal. 316, 55 P. 1000, it is engaged in performing a pub- 
lic function in its sovereign capacity and for that reason cannot 
constitutionally be subjected to the provisions of the Federal Act. 
In any case it is argued that the statute is not to be construed as 
applying to the state acting in that capacity. 

“Despite reliance upon the point both by the government and 
the state, we think it unimportant to say whether the state con- 
ducts its railroad in its “sovereign” or in its “private” capacity. 
That in operating its railroad it is acting within a power reserved 
to the states cannot be doubted. See Puget Sound Power & Light 
Co. V. Seattle, 291 U.S. 619, 624, 54 S.Gt. 542; Green v. Frazier, 
253 U.S. 233, 40 S.a. 499; Jones v. Portland, 245 U.S. 217, 38 
S.a. 112. The only question we need consider is whether the 
exercise of that power, in whatever capacity, must be in subordi- 
nation to the power to regulate interstate commerce, which has 
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been granted specifically to the national government. The sover- 
eign power of the states is necessarily diminished to the extent 
of the grants of power to the federal government in the Consti- 
tution. The power of a state to fix intrastate railroad rates must 
yield to the power of the national government when their regu- 
lation is appropriate to the regulation of interstate commerce. 
United States v. Louisiana, 290 U.S. 70, 74, 75, 54 S.Ct. 28; Wis- 
consin Railroad Comm’n v. Chicago, B. & Q. R. Co., 257 U.S. 563, 
42 S.Ct. 232; Shreveport Rate Cases, 234 U.S. 342, 34 S.Ct. 833. 
A contract between a state and a rail carrier fixing intrastate 
rates is subject to regulation and control by Congress, acting 
ivithin the commerce clause, New York v. United States, 257 U.S. 
591, 42 S.Ct. 239, as are state agencies created to effect a public 
purpose, see Sanitary District of Chicago v. United States, 266 
U.S. 405, 45 S.Ct. 176; Board of Trustees v. United States, 289 
U.S. 48, 53 S.Ct. 509; see Georgia v. Chattanooga, 264 U.S. 472, 
44 S.Ct. 369. In each case the power of the state is subordinate 
to the constitutional exercise of the granted federal power. 

“The analogy of the constitutional immunity of state instru- 
mentalities from federal taxation, on which respondent relies, is 
not illuminating. That immunity is implied from the nature of 
our federal system and the relationship within it of state and na- 
tional governments, and is equally a restriction on taxation by 
either of the instrumentalities of the other. Its nature requires 
that it be so construed as to allow to each government reasonable 
scope for its taxing power, see Metcalf & Eddy v. Mitchell, 269 

U. S. 514, 522-524, 46 S.Ct. 172, which would be unduly curtailed 
if either by extending its activities could withdraw from the tax- 
ing power of the other subjects of taxation traditionally within it. 
Helvering v. Powers, 293 U.S. 214, 225, 55 S.Ct. 171; Ohio v. Hel- 
vering, 292 U.S. 360, 54 S.Ct. 725; South Carolina v. United 
States, 199 U.S. 437, 26 S.Ct. 110; see Murray v. Wilson Distilling 
Co., 213 U.S. 151, 173, 29 S.Ct. 458, explaining South Carolina v. 
United States, supra. Hence we look to the activities in which the 
states have traditionally engaged as marking the boundary of the 
restriction upon the federal taxing power. But there is no such 
limitation upon the plenary power to regulate commerce. The 
state can no more deny the power if its exercise has been author- 
ized by Congress than can an individual.” 

The federal commerce power likewise extends to state and mu- 
nicipal operation of radio broadcasting stations. City of New York 

V. Federal Radio Commission, 59 App.D.C. 129, 36 F.2d 115 (App. 
D.C., 1929), certiorari denied 281 U.S. 729, 50 S.Ct. 246 (1930); 
and to the bridging or obstructing by state and local units of wa- 
ters, which are imder federal jurisdiction by reason of their actual 
or potential navigability. This does not mean that a local unit 
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can accept every condition a cognizant federal authority sees fit 
to stipulate. That will depend ultimately upon the powers which 
have been or could be devolved upon the unit by the state. The- 
oretically, it may be that federal authority to exact conditions 
would leave off where the conditions called for abdication of state 
power but nothing like precision of application can be attained 
since resort may be had to two separate systems of courts for 
consideration of the state and federal aspects of the problem. 
See McGuinn v. City of High Point, 217 N.C. 449, 8 S.E.2d 462, 
128 A.L.R. 608 (1940). 

As to state regulation of motor vehicle operation on state roads 
by federal employees in the performance of their duties, see John- 
son v. Maryland, 254 U.S. 51, 41 S.Ct. 16 (1920) . 

Federal condemnation of state or local property devoted to a 
public use and the converse situation may present difficult con- 
flicts of authority. There is a recent instance of federal taking 
for use as an Indian reservation of a large tract held by the State 
of Minnesota for reforestation, wild life propagation and protec- 
tion and hunting. Congress had expressly authorized the con- 
demnation of public lands. The balancing of the federal and state 
interests was deemed a legislative problem. State of Minnesota 
V. United States, 125 F.2d 636 (C.C.A.8th, 1942). 

The General Condemnation Act (25 Stat. 357, 40 U.S.C.A. § 
257) and the Public Buildings Act (44 Stat. 630-631, 53 Stat. 
1426-1427, 40 U.S.C.A. § 341) authorize the taking of real estate 
by eminent domain for the erection of public buildings and other 
public uses. The former authorizes a federal officer, who has 
been empowered to procure real estate for such purposes to resort 
to eminent domain when, in his opinion, it was necessary or ad- 
vantageous to the Government. The latter authorizes the Fed- 
eral Works Administrator to acquire by purchase, condemnation 
or otherwise such sites as he may deem necessary. Neither act 
refers to the condemnation of particular property or land in par- 
ticular communities. The Government relied on these statutes in 
seeking to condemn for post office purposes land in Cape Girar- 
deau, Missouri, held by the City under a dedication to park pur- 
poses. The condemnation would result in the removal of a city 
hall and county court house from the land taken but the city and 
county did not oppose the taking. An heir of the dedicators was 
the only contestant. The Circuit Court of Appeals thought the 
general grants of authority in the statutes invoked not enough 
to cover a taking of land devoted to local governmental uses in 
keeping with a dedication to such uses. The Supreme Court, in 
reversing, made it plain that federal power to take for federal 
public uses was supreme over state and local as well as private 
purposes and found no limitation in the statutes upon the choice 
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of sites. United States v. Carmack, 329 U.S. 230, 834, 67 S.Ct- 
252 (1946) . Mr. Justice Douglas concurred, but he reserved judg- 
ment as to the circumstances under which power to take state or 
city land under a general condemnation act should be Implied 
where the state or city opposed the taking. 

Here again state and local governments are in an uneven posi- 
tion with the United States, since the United States Supreme 
Court has made it clear that under Art. IV, Section 3, clause 2 
of the Constitution Congressional control of the disposition of the 
public lands is exclusive and only through its exercise in some 
way can rights in such lands be acquired. Utah Power and Light 
Company v. United States, 243 U.S. 389, 37 S.a. 387 (1917). 


B. National Policy and Local Government 

Preliminary reference has already been made in Chapter 1 to 
federal use of economic leverage to influence state or local gov- 
ernmental action. The device has been employed for nearly a 
century but it remained for the administration of President 
Franklin D. Roosevelt to make use of it on a huge scale. Regu- 
lar grants-in-aid and distributions of shared revenues now run in 
excess of $1,000,000,000 per year. The Book of the States 1948- 
49, 60-61 (The Council of State Gov’ts, 1948), In order to take 
advantage of federal financial assistance a large body of state en- 
abling legislation and some constitutional amendments have been 
adopted. Tliese measures have related both to structure and 
powers. New types of ad hoc agencies have been created, addi- 
tional substantive powers granted and express authority to co- 
operate with the Federal Government conferred. On its part, the 
United States has resorted both to loans and grants-in-aid of a 
great variety of public improvements, which involved capital out- 
lay, and to grants-in-aid of continuing services. 

Appropriations payable from the General Fund of the Treas- 
ury, however illegal, would not, of course, affect the validity of 
taxes which fed that fund. Dedicated revenues were involved in 
United States v. Butler, 297 U.S. 1, 56 S.Ct. 312 (1936). It is 
common learning, moreover, that one who is a federal taxpayer 
does not have an immediate enough interest to challenge the le- 
gality of an appropriation. Frothingham v. Mellon, 262 U.S. 447, 
43 S.Ct. 597 (1923). Nor can a power company or other govern- 
mental unit, challenge the legality of federal financial assistance 
to the project. Alabama Power Co. v. Ickes, 302 U.S. 464, 58 S. 
Ct. 300 (1938) ; Duke Power Co. v. Greenwood County, 302 U.S. 
485, 58 S.Ct. 306 (1938). On the other hand, if the challenger, 
say, a power company with a non-exclusive franchise, can find 
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some flaw, as a matter of state law, it may have standing to com- 
plain either as one seeking to prevent unlawful competition or as 
a local taxpayer attacking the illegal expenditure of public funds. 


MEMPHIS POWER & LIGHT COMPANY V. CITY 
OF MEMPHIS 

Supreme Court of Tennessee, 1937. 172 Tenn. 346, 112 S.W.2d 817. 

McKiiwey, Justice. The bill seeks to enjoin the defendants 
from proceeding with a contract already entered into with the 
Tennessee Valley Authority (hereinafter referred to as TVA) 
and a contract about to be entered into with the Federal Pub- 
lic Works Administration (hereinafter called PWA), upon the 
ground that such contracts violate certain provisions of the State 
and Federal Constitutions. The cause was heard by both chan- 
cellors in Memphis, who sustained a demurrer to the bill and dis- 
missed it. . . , 

Complainant holds a nonexclusive franchise granted by the 
city of Memphis for the distribution of electric current in that 
city. 

The defendants are the city of Memphis, its mayor and board 
of commissioners (its governing body) , and the Memphis Light 
& Water Division of said city and its commissioners. 

The question of a $9,000,000 bond issue for the construction 
or acquisition of a municipal plant for the distribution of TVA 
power was submitted to the voters of Memphis at an election 
held on November 6, 1934, and by the overwhelming vote of 32,- 
735 to 1868 the electorate favored the bond issue. 

By chapter 616 of the Private Acts of 1935 the Memphis Light 
and Water Division, and its governing board of commissioners, 
were created. Section 3 of said act provides as foUows: 

“Said Board of Light and Water Commissioners shall have the 
power and authority to purchase electric current from the Ten- 
nessee VaUey Authority or from any other person, firm or cor- 
poration as in the judgment of said Board of Light and Water 
Commissioners shall be proper or expedient, and to make any and 
all contracts necessary and incident to carry out this purpose,” 
etc. 

And by section 7 it is further provided: 

“That the Light and Water Commissioners shall have the right 
to make any and all contracts necessary or convenient for the 
full exercise of the powers herein granted, including, but not 
limited to, (a) contracts with any person, federal agency, or 
municipality for the purchase or sale of energy, and (b) con- 
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tracts with any person, federal agency, or municipality for the 
acquisition of all or any part of any system or systems; and in 
connection with any such contract, notwithstanding any provi- 
sion of this or any other Act, the Light and Water Commissioners 
shall have power to stipulate and agree to such covenants, terms 
and conditions as the Board may deem appropriate, including, 
but without limitation, covenants, terms and conditions with 
respect to the resale rates, financial and accounting methods, 
services, operation and maintenance practices, and the manner 
of disposing of the revenues of the system or systems conducted 
and operated by the Commission,” etc. 

By virtue of the authority thus conferred upon it, the city, 
on November 23, 1935, entered into a written contract with TVA 
for the purchase of electric power for a period of twenty years 
at a stipulated rate, the reasonableness of which is not ques- 
tioned. The right of TVA to dispose of its electric energy is fully 
sustained by the following decisions of the Supreme Court of the 
United States: Ashwander v. Tennessee Valley Authority, 297 
U.S. 288, 56 S.Ct, 466, 472, 80 L.Ed. 688; Arizona v. California, 
283 U.S. 423, 51 S.Ct. 522, 75 L.Ed. 1154; United States v. Chan- 
dler-Dunbar Water Power Co., 229 U.S. 53, 33 S.Ct. 667, 57 L.Ed. 
1063; Utah Power & Light Co. v. Pfost, 286 U.S. 165, 52 S.a. 
548, 76 L.Ed. 1038; Green Bay & M. Canal Co. v. Patten Paper 
Co., 172 U.S. 58, 19 S.Ct. 97, 43 L.Ed. 364. 

The power to purchase such electric energy is clearly author- 
ized by the provisions of the legislative act quoted above. 

The primary insistence of complainant is that the contract of 
the city with TVA confers governmental powers upon the latter 
by delegating to it authority to fix resale rates in violation of 
article 2, § 3, of the State Constitution, which is as follows: 

“The Legislative authority of this State shall be vested in a 
General Assembly, which shall consist of a Senate and House 
of Representatives, both dependent on the people, who shall hold 
their offices for two years from the day of the general election.” 

It will be observed that the foregoing section says nothing 
about rate making as to utilities, is not specific nor self -execut- 
ing, but is necessarily subject to judicial construction. Home 
Building & Loan Ass’n v. BlaisdeU, 290 U.S. 398, 54 S.Ct. 231, 
78 L.Ed. 413, 88 A.L.R. 1481. 

The provisions of the contract which complainant assails are 
as follows: 

“6. Resale Bates: In order to facilitate the disposition of 
surplus power generated by Authority and not needed by it in its 
operations, and in order to carry out the intention of Congress 
to encourage the more abundant use of electricity throughout 

Fohbham Local Got.F.C.B.—IS 
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the area in which Board operates, Board agrees to charge con- 
sumers the rates set forth for the several classes thereof in Sched- 
ule B-1 to B-5A, inclusive, of the said Schedule of Rates and 
Charges and not to depart therefrom except by agreement of 
Board and Authority. Additional resale schedule for special, 
classes of consumers or special uses of electricity may be added 
from time to time by agreement of Board and Authority. If it 
should appear that the rates provided for in said resale schedule 
with the surcharge provided for therein do not produce revenue 
sufficient to operate and maintain Board’s electric system on a 
self-supporting and financially sound basis, as provided by chap- 
ter 616 of the Private Acts of Tennessee for 1935, then Board 
shall, by agreement with Authority, prescribe and enforce such 
changes in rates as will provide for the increased revenues neces- 
sary to place the system upon such a self-supporting and finan- 
cially sound basis. 

“7. Disposition of Board's Revenues: Board deeming it neces- 
sary for the purposes of this contract, and for the purpose of 
providing reasonable rates for electric service pursuant to this 
contract and to the law, agrees to dispose of its gross revenues 
from electric operations in the following manner: 

“(a) Revenues shaU first be used for the payment of all cur- 
rent operating expenses, including, without limitation, salaries, 
wages, cost of materials and supplies, power at wholesale and 
insurance. 

“ (b) From remaining revenues Board shall next currently pro- 
vide for the payment at maturity of interest accrued on all bonds 
or other indebtedness applicable to Board’s electric system, and 
for amortization charges on aU such bonds or other indebtedness 
and/or sinking fund payments thereon. 

“(c) Thereafter revenues shall be used currently to set up 
reasonable reserves for replacements, new construction and for 
contingencies, and to provide a reeisonable amount of cash work- 
ing capital. 

“(d) From remaining revenues Board shall thereafter pay into 
the General Fund of Municipality a return on its investment and 
a tax equivalent as provided in the Financial and Accounting 
Policy in the Schedule of Terms and Conditions of Contract at- 
tached hereto. 

“(e) All remaining revenues shall be considered surplus reve- 
nues and may be devoted by Board to the purchase or retirement 
of bonds or other indebtedness before maturity, and if not so 
devoted shall serve as the basis for the reduction or elimination 
of surcharges to consumers, and thereafter for the reduction of 
rates. 

Fordham Local Got.U O.B. 
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“Surplus revenues shall be computed as of December 31, and 
June 30, of each year.” ... 

Complainant predicates its attack upon the false premise that 
a municipality, in constructing and operating an electric lighting 
plant, is engaging in a governmental function, whereas the al- 
most universal rule is that in so doing it acts in a private or busi- 
ness capacity. ... 

It is unnecessary for us to decide as to the Jurisdiction of the 
Railroad and Public Utilities Commission, a question as to which 
the authorities are in great conflict, as will be noted in the anno- 
tation in 76 A.L.R. 851-855, for the reason that the Legislature, 
by chapter 42, Pub.Acts 1935, has expressly exempted municipal 
corporations from the jurisdiction of the Railroad and Public 
Utilities Commission in this state. ... 

But as to all public utilities, whether owned by private inter- 
ests or municipal corporations, the power to fix rates rests pri- 
marily with the state, but may be delegated to the municipality. 
43 C.J. 421-424. In the instant cause such power was delegated 
to the city, and it has exercised the authority so conferred upon 
it and has not, in our opinion, delegated the ‘making of resale 
rates to TVA. We are unwilling to give the constitutional pro- 
vision involved such a narrow construction as would result in 
the destruction of this contract which has the approval of the 
state, the municipality, and the patrons and taxpayers affected 
thereby. The legislative act confers upon the city the power 
to contract with TVA “without limitation,” and upon such “cove- 
nants, terms and conditions with respect to the resale rates, 
financial and accounting methods, services, operation and main- 
tenance practices, and the manner of disposing of the revenues,” 
etc., as it deems appropriate. The TVA is a public instrumen- 
tality and holds the electric energy generated at its dams in trust 
for the people of the whole country. United States v. Beebe, 
127 U.S. 338, 8 S.Ct. 1083, 32 L.Ed. 121; United States v. Trini- 
dad Coal Co., 137 U.S. 160, 161, 11 S.Ct. 57, 34 L.Ed. 640; Cam- 
field v. United States, 167 U.S. 518, 17 S.a. 864, 42 L.Ed. 260; 
Causey v. United States, 240 U.S. 399, 36 S.Ct. 365, 60 L.Ed. 711. 

One of the objects of TVA is to supply the inhabitants within 
its territory with cheap electric current. It does not operate for 
profit. The contract which it has entered into with the city is 
predicated upon reasonable rates, and there can be little doubt 
but that in order to effectuate the purpose to protect the public 
against unjust charges, it reserved the right to approve any in- 
crease in rates. There is no provision in the contract authorizing 
TVA either to increase or reduce the rates agreed upon. The 
reserved right to approve any increase in charges is a merely 
supervisory privilege that must be exercised reasonably and not 
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arbitrarily, and, being a servant of the general public, it is pre- 
sumed that in exercising this right it will conform to the spirit 
of the contract. Lummus Cotton Gin Co. v. Arnold, 151 Tenn. 
540, 269 S.W. 706; Dunlap v. Sawvel, 142 Tenn. 696, 223 S.W. 
142. But the regulation of rates, however accomplished, is sub- 
ject to the continuing police power of the state. Lewis v. Nash- 
ville Gas & Heating Co., supra. 

Assume, for argument, that the city had fixed the rates stip- 
ulated in the contract, as it was authorized to do, which were 
satisfactory to TVA, and that the contract had thereupon been 
entered into without any provision as to changing rates during 
the contract period. That would be a valid contract, and would 
afford no basis for a contention that the city had delegated its 
rate-making authority to TVA. If such a contract is valid, then 
it could not be rendered invalid by adding a clause authorizing 
an inci'ease of rates, with the approval of TVA, if changed con- 
ditions should warrant it. That would be but an added privi- 
lege for the protection of the city which it did not otherwise 
possess. 

As to the other provisions of the contract relative to an ac- 
counting system and the disposition of revenue received for cur- 
rent, we find no constitutional infraction. Those stipulations 
are both reasonable and commendable, and were expressly au- 
thorized by the Legislature. Such a large institution function- 
ing for the benefit of the public should keep and maintain an 
adequate bookkeeping system. Without such a system it would 
be impossible for TVA, or other interested parties, to ascertain 
the condition of the plant, whether it was being properly man- 
aged, and whether the rates exacted were reasonable and just. 

The most salutary feature in the contract is that with respect 
to the disposition of revenue received. It not only makes the 
plant self-sustaining and provides for liquidating its indebted- 
ness, but it prevents the city from diverting the revenue received 
for current to other purposes. 

The proposed contract with PWA, by which the city is to 
obtain a long-time loan at a low rate of interest, is attacked 
upon substantially the same grounds as those interposed to the 
contract between the city and TVA. The authority for this con- 
tract is found in chapter 108, § 2, Private Acts of 1935, Extra 
Session, and is as follows: 

“To make contracts and execute instruments containing such 
terms, provisions and conditions as in the discretion of the gov- 
erning body of the municipality may be necessary, proper or 
advisable for the purpose of obtaining a grant, loan or other 
financial assistance from any Federal Agency pursuant to or by 
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virtue of the Recovery Act” (defined in section 1 to include 
NIRA and the Emergency Relief Appropriation Act of 1935) ; 
“and to carry out and perform the terms and conditions of all 
such contracts or instruments.” 

The provisions of the proposed PWA contract, which com- 
plainant insists would make the act invalid, are as follows: 

“(1) That no convict labor shall be employed on the project. 

“(2) Except in executive, administrative and supervisory po- 
sitions, so far as practicable and feasible, no individual shall 
be permitted to work more than eight hours in one day, or more 
than thirty hours in any one week. 

“(3) That the city shall predetermine minimum wage rates 
in accordance with customary local rates for all trades and oc- 
cupations employed on the project and incorporate them in the 
appropriate contract documents, which shall be compensation 
sutScient to provide for the hours of labor as limited and a stand- 
ard of living in decency and comfort. 

“ (4) In the employment of labor in connection with the proj- 
ect, preference shall be given, first, to ex-service men with de- 
pendents, next, to citizens of the United States and aliens who 
have declared intention to become citizens, residents of the place 
where the work is located; next, to citizens of the United States 
and aliens who have declared intention to become citizens, resi- 
dents of the state, territory and district where the work is lo- 
cated, provided such labor is available and qualified for the work. 

“(5) That the maximum human labor should be used in lieu 
of machinery where practicable and consistent with sound econ- 
omy and public advantage. 

“ (6) Employees shall have the right of collective bargaining.” 

We are of the opinion that under the authority of the Legis- 
lature, which we have set out above, the city had a right to 
make this contract, and, functioning as a private corporation, 
the question of delegation of power is not pertinent. But in no 
event can we see wherein the city has delegated any of its powers 
to PWA, even though they be treated as legislative. It is a mat- 
ter of public knowledge that this is one of the agencies of the 
United States created for the purpose of relieving unemploy- 
ment, and the provisions here complained of were designed with 
that end in view; and so far as we cam discern they are both 
reasonable and beneficial for all parties concerned. By con- 
forming to these requirements the city obtains the funds with 
which to construct its plant on better terms than it could pro- 
cure them elsewhere, makes a contribution to the relief of un- 
employment, and aids the Nation in its effort to recover from 
the economic depression that has caused so much mental and 
physical suffering. ... 
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The Legislature conferred upon the city a very wide discre- 
tion in agreeing to such terms and conditions as it deemed 
advisable in order to obtain a loan from PWA with which to 
construct its plant. Pursuant to such authority the city can 
contract with respect to wages, hours of labor, etc., without 
violating any of the laws of this state. Such conditions, being 
agreed upon in advance, become fixed, and are not subject to 
the whim and caprice of PWA. This is not a case where the 
lender reserves the right to control wages, hours of labor, etc., 
as the work progresses. The power of the state and the mu- 
nicipalities to enter into such contracts seems to be well sus- 
tained by the authorities. Heim v. McCall, 239 U.S. 175, 36 
S.a. 78, 60 L.Ed. 206, Ann.Cas.l917B, 287; Ellis v. United 
States, 206 U.S. 246, 27 S.Ct. 600, 51 L.Ed. 1047, 11 Ann.Cas. 
589; Atkin v. Kansas, 191 U.S. 207, 24 S.Ct. 124, 48 L.Ed. 148, 
affirming 64 Kan. 174, 67 P. 519, 97 Am.St.Rep. 343; People v. 
Crane, 214 N.Y. 154, 108 N.E. 427, L.R.A.1916D, 550, Ann.Cas. 
1915B, 1254, affirmed in 239 U.S. 195, 36 S.Ct. 85, 60 L.Ed. 218; 
Doyle V. People, 207 111. 75, 69 N.E. 639; Hamilton v. People, 
194 lU. 133, 62 N.E. 533; Woods v. Woburn, 220 Mass. 416, 107 
N.E. 985, Ann.Cas.l917A, 492; Wagner v. Milwaukee, 180 Wis. 
640, 192 N.W. 994; McQuillin on Municipal Corporations, 2d Ed., 
§§ 1080,1302,2057. . . . 

Finding no error in the decree of the chancellors, it results 
that it must be affirmed. 


In a later case involving a similar TVA contract but no ex- 
press authority to make it the Court of Appeals of Kentucky 
determined that the contract was ultra vires. City of Middles- 
boro V. Kentucky Utilities Co., 284 Ky. 833, 146 S.W.2d 48 
(1940). 

A like result had been reached in the Eighth Circuit in 1935 as 
to a city contract with PWA governing construction and opera- 
tion of a city power project with the aid of a PWA loan and 
grant. The loan agreement in that case gave to PWA continu- 
ing control over certain aspects of construction. The court de- 
clared this to be an unauthorized abdication of local authority 
over the project. Arkansas-Missouri Power Co. v. City of Ken- 
nett, 78 F.2d 911 (C.C.A.8th, 1935). And see Arkansas-Mis- 
souri Power Co. V. City of Kennett, 348 Mo. 1108, 156 S.W.2d 
913 (1941). Thereafter PWA so changed its forms of agree- 
ments as to fix definitely by contract the terms and conditions 
governing construction of the project and to eliminate continu- 
ing control. Such an agreement was promptly upheld in the 
Greenwood County litigation. Greenwood County, S.C., v, Duke 
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Power Co., 81 F.2d 986 (C.C.A- 4th, 1936). The printed Terms 
and Conditions embodied in later PWA grant and loan and grant 
agreements contained the following paragraph: 

“Anything in the Offer or the terms and conditions to the con- 
trary notwithstanding, nothing herein shall require the Applicant 
to observe or enforce compliance with any provision hereof, per- 
form any other act or do any other thing in contravention of any 
applicable State or Territorial law: Provided, That if any of the 
provisions of the Offer or the terms and conditions violates any 
State or Territorial law, or if compliance with the provisions of 
the Offer or the terms and conditions would require the Appli- 
cant to violate any State or Territorial law, or if because of any 
other reason the Applicant cannot comply with any of such pro- 
visions, the Applicant will at once notify the Administrator in 
writing in order that appropriate changes and modifications may 
be made by the Administrator and the Applicant to the end that 
the Applicant may proceed as soon as possible with the construc- 
tion of the Project.” (PWA Form No. 230, Terms and Condi- 
tions, September 15, 1937) . 

Where the United States proceeds by constructing a public 
facility and then leasing it to a local agency the problem of stand- 
ing to raise questions of federal power is simpler. The constitu- 
tionality of the United States Housing Act of September 1, 1937, 
was raised in a case involving the amenability of a federal hous- 
ing project, leased to an Ohio public agency, to local taxation. 
The Act expressly exempted the property of the Federal Public 
Housing Authority from all taxation. Congressional power was 
upheld in a terse opinion, which clearly sustained federal power 
under the general welfare clause to employ federal funds and 
credits “ . . . to assist the States and their political subdivi- 

sions to relieve unemployment and safeguard health, safety and 
morals of the Nation’s citizens by improving housing conditions.” 
City of Cleveland v. United States, 323 U.S. 329, 65 S.Ct. 280 
(1945). 

The Public Works Administration pursued the policy of stip- 
ulating an unvarying interest rate of four per centum upon all 
loans. Applicants were free to issue bonds through ordinary 
market channels on those or better terms if actually able to do 
so. The well-understood result was that the Government did not 
get the best risks. The agency, as a matter of policy, displayed 
a special interest in public projects for electric power develop- 
ment. Perhaps these two factors help to explain the recent ac- 
tion of Congress in authorizing the Administrator of the Federal 
Works Agency to reduce to 2y2 per centum the rate of interest 
on all “power bonds” held by FWA and which were issued by 
States or state or local agencies for power projects financed by 
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the PWA. Public Law 573, Sec. 6, 79th Congress, Second Ses- 
sion. This may prove to be a neat way of avoiding laborious and 
expensive refunding operations. The difficulty is that interest 
rates form but one of many factors affecting debt readjustments. 
That is conspicuously true of the large revenue bond issues, sup- 
ported by detailed security provisions, which are affected by the 
cited statute. 

Section 121 of the Legislative Reorganization Act of 1946 (60 
Stat. 812, 825) amends Rule XI of the House of Representatives 
to provide, among other things, that the Committee on Expendi- 
tures in the Executive Department shall have the duty of “study- 
ing intergovernmental relationships between the United States 
and the States and municipalities. . . 



Chapter 3 

LEGAL ASPECTS OF ORIGINAL ORGANIZATION 
AND CHANGES 

In the two previous chapters stress has been laid upon policy 
considerations bearing upon the organization of local govern- 
ment. The object of this chapter is to develop, by selective treat- 
ment, the technical aspects of the subject. 

SECTION 1. ORGANIZATION 

A. Counties and Townships 

The entire United States is divided into county areas for at 
least a minimum of governmental purposes, but, as previously 
indicated, the five Rhode Island counties have no governing 
bodies and are not really units of local government, and in South 
Dakota there are five coimties which have been laid out but not 
formally organized. William Anderson, The Units of Govern- 
ment in the United States, 19 et seq. (Pub. Admin. Serv. Pub. 
No. 83, rev. ed. 1945) . In some of the western states counties 
embrace huge sparsely settled areas. In many states, however, 
the carving out of counties has been overdone. The increased 
burdens of local government and contemporary means of com- 
munication and transport have, moreover, “shrunk” the old 
county unit. There has been much talk of consolidation but prac- 
tically few consolidations have as yet been achieved, Anderson, 
op. cit. supra, at 5. 

Constitutional provisions fixing a minimum area for a new 
county and forbidding the diminution of an existing county be- 
low a stated minimum by the creation of a new one exist in some 
states. Population minima may also be set. The Tennessee 
Constitution, Article X, Section 4, prescribes the very modest 
figures — ^275 square miles of area and 700 qualified voters — ^for 
a new county. Reduction of an old county below 500 square 
nodles is forbidden. In Louisiana a new parish must have at least 
625 square miles and 7000 inhabitants, nor may an old one be 
reduced below those figures. La.Const. of 1921, Art. XIV, § 1. 
The Ohio minimum is 400 square miles. Ohio Const. Art. n, 
§ 30. 

The creation of a new county out of one or more old ones in- 
volves a number of problems which should be rather specifically 
regulated by positive law. They include distribution of the debt 
burden of the old units, allocation of capital and current assets, 
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disposition of records (e. g. — title records) , status of official per- 
sonnel and operation of ordinances or other local by-laws. Sev- 
eral of these matters are nicely illustrated in the case of Henrico 
County V. City of Richmond, 177 Va. 754, 15 S.E.2d 309 (1941), 
set out infra. (Municipal annexation of additional territory in 
that ease was not unlike the taking of part of a county to form a 
new one since, in Virginia, a city is an island in a county and no 
part of it.) 

If the legislature does not discharge its responsibility to regu- 
late the division of county property, and related matters, the 
courts have to make the best of it. They are inclined to leave 
the old units saddled with their entire debt burden and apportion 
property in accordance with its physical location. The best 
known case is Laramie County v. Albany County, 92 U.S. 307, 
23L.Ed. 552 (1875). 


B. Municipalities 

While new special charters for established municipalities are 
quite common in jurisdictions like North Carolina and Tennes- 
see, where there is no applicable constitutional limitation, orig- 
inal incorporation by special law is largely a thing of the past. 
Incorporation under general law is usually a rather simple proc- 
ess initiated by petition and concluded by determination by an 
executive or judicial officer or by a county governing body that 
the statutory requirements have been met. In Louisiana the 
governor makes the determination.^ The responsibility is more 
commonly placed on the courts. This general type of statute 
makes no provision for consideration in each particular case of 
the compatibility of the proposed incorporation with the general 
interests of the community. The Illinois statute is illustrative. 

Ill.Rev.Stat., c. 24, § 2-5 (1945) , 

“Whenever any area of contiguous territory, not exceeding 
four square miles, and not already included within the corporate 
limits of any municipality, has residing thereon a population of 
not less than one thousand, it may be incorporated as a city as 
follows: 

“Any fifty electors residing within the area may file with the 
county clerk of the county in which the area is situated, a peti- 
tion addressed to the judge of the county court. The petition 

1 In that state incoi-poration proceedings are subject to judicial review in a 
statutory proceeding akin to quo waiTanto and the courts will go back of the 
governor’s determination of the sufficiency of the petition. (The petition is of 
prime importance ; It must be signed by two-thirds of the resident electors 
and no election is required.) State ex rel. Galloway, DistAtty., v. Roberts, 
200 La. 36, 7 So.2d 607 (1942). 
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shall set forth (1) a definite description of the lands intended 
to be embraced in the proposed city, (2) the number of inhab- 
itants residing therein, (3) the name of the proposed city, and 
(4) a prayer that a question be submitted to the electors resid- 
ing within the limits of the proposed city, whether they will in- 
corporate as a city under this Act. Upon the filing of the peti- 
tion with the county clerk, it is the duty of the judge of the 
county court (1) to fix a time and place, within the limits of the 
proposed city, at which an election shall be held to determine 
this question, (2) to name the persons to act as judges in hold- 
ing the election, and (3) to give notice of the election by causing 
ten notices to be posted in public places within the proposed city. 

“The ballots to be used in the election shall be in substantially 
the following form: 


Shall the territory 
(here describe it) be 

Yes 


incorporated as a city 
under the general law? 

No 



“The returns of the election shall be made to and canvassed by 
the judge of the county court and any two justices of the peace 
whom he shall call to his assistance. The result of the election 
shall be entered upon the records of the county court. If a 
majority of the votes cast at the election favor incorporation as a 
city under the general law, the inhabitants of the territory de- 
scribed in the petition are incorporated as a city under this Act, 
with the name stated in the petition.” (Section 2-7 imposes 
upon the county judge the responsibility of calling and supervis- 
ing the first election of municipal officers.) 

The procedure in Virginia, by contrast, involves an inquiry by 
the circuit court into the merits of the particular incorporation. 
The court must be satisfied that it will be to the interest of the 
inhabitants of the town and that the general good of the com- 
munity will be promoted. Va.Code § 2882 (Michie, 1942) . The 
Supreme Court of Appeals long since decided that the statute did 
not embody an unconstitutional devolution of non- judicial busi- 
ness upon the courts.- Board of Sup’rs of Norfolk County v. 
Duke, 113 Va. 94, 73 S.E. 456 (1912). In Bennett v. Garrett, 
132 Va. 397, 112 S.E. 772 (1922), incorporation was denied be- 
cause it would be prejudicial to the general good of the com- 
munity affected as distinguished from the interests of the in- 
habitants of the area to be incorporated. 

In a number of states such emplo 5 mient of the courts has been 
declared invalid as a delegation of legislative power to the judi- 
ciary. The problem is the same whether the case be one of orig- 
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inal incorporation or change of boundaries. There is a collection 
of cases in Note 69 A.L.R. 266 (1930). If the court is given no 
discretion as to policy but is relegated to the business of deter- 
mining whether specific statutory requirements have been met 
there is patently no problem. If, however, at the other extreme, 
there is broad judicial discretion as to whether the proposed ac- 
tion would be in the public interest, judicial antipathy to the 
scheme is to be expected. 

Since it is not perceived that the question whether a partic- 
ular incorporation or boundary change would be in the public 
interest could be effectively decided by mechanical application 
of a legislative rule of thumb the problem could be met by resort 
to the stock device of regulatory legislation — delegation of dis- 
cretion to an administrative officer or agency in terms clear 
enough to provide guidance and to enable the courts to deter- 
mine whether the delegate is staying within the grant. As a 
matter of fact, in a Nebraska special function unit case, one 
ground for striking down the enabling statute was that the pro- 
cedure of initiating incorporation by petition of property owners 
and of determining the matter by popular election did not pro- 
vide for determination by competent authority of the question 
whether incorporation would further the public welfare. Elliott 
V. Wille, 112 Neb. 78, 198 N.W. 861, 200 N.W. 347 (1924). The 
court, in effect, treated the general statutory determination that 
the incorporation would be in the public interest as insufficient. 
The legislature took the cue and passed an act placing the dis- 
cretion in the courts. That measure met its fate on the shoals of 
separation of powers. Searle v. Yensen, 118 Neb. 835, 226 N.W. 
464 (1929) . In such a situation, if incorporation by special law 
is under a constitutional ban the only recourse left is delegation 
of the appropriate discretion to an administrative officer or agen- 
cy or to a general function unit local governing body. 

The need for some effective method of relating a particular in- 
corporation to the broader interests of the general community 
is graphically presented in a now familiar setting — ^the urban 
periphery. For various reasons, sufficient unto them, the people 
of a residential suburb of a city may desire to remain outside the 
city. If annexation is easy in the particular state, one way of 
combating it is to constitute the suburb a separate municipality. 
In Texas it has proved, not unexpectedly, to be a matter of who 
draws more quickly. The rule is that the time of initiation of 
annexation or incorporation proceedings governs without regard 
to which was first completed. For this purpose, moreover, it 
has been held that the mere adoption of a resolution of intention 
to call a special election submitting a home rule charter amend- 
ment for annexation of territory was enough to give the city ju- 



Sec. 1 


Organization 


205 


risdiction. City of Forth Worth v. State ex rel. Ridglea Village, 
186 S.W.2d 323 (Tex.Civ.App.1945) . The rale is an obvious 
borrowing from the cases relating to conflicts of jurisdiction be- 
tween courts. It was applied in State ex rel. Binz v. City of San 
Antonio, 147 S.W.2d 551 (Tex.Civ.App.1941) , writ of error de- 
nied. The Supreme Court has since referred to the Binz case 
approvingly. City of Houston v. State ex rel. City of West 
University Place, 142 Tex. 190, 176 S.W.2d 928 (1944). 

In the absence of a constitutional provision addressed to the 
subject is there any organic limitation upon the power of a leg- 
islature to incorporate territory unadapted to municipal develop- 
ment? See State ex rel. Landis, Atty. Gen., v. Town of Boynton 
Beach, 129 Fla. 528, 177 So. 327 (1937) (an act incorporating a 
town declared invalid as flagrant effort to incorporate wild land 
unadapted to municipal development) . 


C. Special Function Units 

Such diversity exists in the procedures for the creation of ad 
hoc units that there can be no resort to typical materials. Where 
such units are brought into being by special legislation there is no 
problem for present purposes. The power to create them can be 
delegated to the governing bodies of general function local units. 
In the exceptional situation in which it is desired to create an 
interstate agency or a unit which will operate across an inter- 
national boundary the experience in the establishment of such 
agencies as the Port of New York Authority and the Buffalo and 
Fort Erie Public Bridge Authority will furnish valuable guidance. 

Procedures are materially influenced by the types of financing 
contemplated. The creation of an authority or other unit, which 
is to conduct revenue-producing operations and is to have no 
power to levy ad valorem taxes or special assessments, is not 
affected by considerations of due process of law as may be true 
of procedure for establishing improvement districts dependent 
upon such taxes or assessments. In both of these types of units 
the initiation of organization proceedings may be left to private 
individuals. That is a commonplace even as to the creation of 
municipalities. Where, however, the “incorporators” have carte 
blanche in determining whether the agency should be established 
without any determination by competent public authority that 
the public interest would be promoted, and will enjoy control 
without political accountability to any constituency or to any 
governmental authority the asserted public character of the unit 
is a sham. That was the substantial basis for the result in State 
ex rel. Jones v. Brown, 338 Mo. 448, 92 S.W.2d 718 (1936), al- 
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though the court stressed the fact that initiation was by private 
parties. (Under the enabling statute declared invalid in that 
case, from three to seven persons, who were qualified voters, 
could by written agreement among themselves organize a cor- 
poration known as “State Highway Toll Bridge Trustees.” All 
they had to do was file the agreement with the Secretary of 
state.) 

FIRST SUBURBAN WATER UTILITY DIST. v. McCANLESS 

Supreme Court of Tennessee, 1941. 177 Tenn. 128, 146 S.W.2d. 948. 

Chambliss, Justice. By this suit it is sought (1) to recover 
certain State taxes paid under protest to the defendant Commis- 
sioner, and (2) to enjoin the County Trustee from collecting 
taxes assessed by the Railroad and Public Utilities Commission. 
The Suburban Company is a “Utility District”, organized under 
Chapter 248, Public Acts of 1937, which provides for the crea- 
tion of Public Corporations to be styled “Districts”, with power 
of perpetual succession, “for the purpose of conducting and oper- 
ating a water, sewer, or fire protection system or two or more 
of such systems and to carry out such purpose it shall have 
power and authority to acquire, construct, reconstruct, improve, 
better, extend, consolidate, maintain and operate such system or 
systems within or without the district and to purchase from, and 
furnish, deliver and sell to, any municipality, the State, any pub- 
lic institution and the public, generally, any of the services au- 
thorized by this Act.” Section 5. 

Broad powers are conferred for the accomplishment of all 
proper purposes, including many powers usually enjoyed by mu- 
nicipal coiporations, including power to sue and be sued, con- 
tract and convey, borrow and mortgage, acquire, hold and im- 
prove property, particularly such as is required for its utility 
services and development, also power of eminent domain, “but”, 
as expressly provided, “without any power to levy or collect 
taxes.” The act provides that all the expense of construction, 
acquisition, upkeep and operation of the system shall be pro- 
vided for by (1) service charges and (2) interest bearing bonds, 
payable from revenue only. 

The defendants by demurrer challenged the constitutionality 
of the Utility Act of 1937 which the Chancellor overmled and 
this is the sole question before us on this appeaf. If this act is 
constitutional the District is exempt from taxation by the ex- 
presstermsof Section 15 of the Act. . . . 

While several paragraphs are used in the demurrer and in 
the assignments, the questions made appear to be three. The 
second, third and fourth grounds challenge as unlawful a dele- 
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gation of power to the County Judge or Chairman of the County 
Court to receive and act upon a petition signed by not less than 
twenty-five owners of real property residing within the bound- 
aries of any proposed district in which shall be set out the neces- 
sity for the utility service asught to be supplied, the proposed 
corporate name and boundaries of the district, estimate of cost 
and the nomination of three residents of the district for appoint- 
ment as Commissioners who will form the Board to conduct the 
utility. Criticism is particularly directed to the clause which 
provides that if at a public hearing this official “finds (a) that 
the public convenience and necessity requires the creation of 
the district and (b) that the creation of the district is economi- 
cally sound and desirable, he shall enter an order of the Court 
so finding, approving the creation of the district”, etc. The in- 
sistence is that this vests too unlimited a discretion without 
proper definition of “public convenience and nece‘ssity” and thus 
goes beyond the proper power of delegation by the Legislature. 

This court has recently again emphasized that a delegation 
of power will not be declared unconstitutional unless it clearly 
appears that the power delegated is purely legislative. In Hollis- 
ton Mills v. McGuffin, 145 S.W.2d 1, at page 6, we quoted with 
approval what we had recently said in State ex rel. v. Knox 
County, 165 Term. 319, 54 S.W.2d 973, on this subject. And in 
that case we had quoted from the opinion of Mr. Justice Harlan 
in Field v. Clark, 143 U.S. 649, 12 S.Ct. 495, 36 L.Ed. 294, as 
follows: 

“ ‘The true distinction,’ as Judge Ranney, speaking for the 
supreme court of Ohio, has well said, ‘is between the delegation 
of power to make the law, which necessarily involves a discre- 
tion as to what it shall be, and conferring authority or discre- 
tion as to its execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter no valid ob- 
jection can be made.’ Cincinnati, W. & Z. R. Co. v. Clinton 
County Com’rs, 1 Ohio St. (77) 88. In Moers v. Reading, 21 
Pa. (188) 202, the language of the court was: ‘Half the statutes 
on our books are in the alternative, depending on the discretion 
of some person or persons to whom is confided the duty of deter- 
mining whether the proper occasion exists for executing them. 
But it cannot be said that the exercise of such discretion is the 
making of the law.’ ” 

In these days of constantly expanding by Congress and the 
legislatures of the authority of administrative bodies and rep- 
resentatives, what has been done here is not beyond the pale. 
It is true that no details are set forth for the control of the 
judgment of the County Judge in passing upon these applica- 
tions, but, in the first place* the phrase, “the public convenience 
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and necessity”, has come to acquire a fairly definite meaning, 
and, in the second place, the question whether or not the pro- 
pose district is “economically sound and desirable” is a matter 
which may fairly be passed upon by the official in the light of 
all the circumstances, surroundings and representations which 
will be presented to him in each case arising. It would be diffi- 
cult to incorporate in the act all the matters which it may be 
proper for him to consider. Moreover, it appears that provi- 
sion is made in the same section of the act for an appeal by pe- 
titioners who feel themselves aggrieved or prejudiced by the 
finding and adjudication of the County Judge to the Circuit 
Court. We do not feel called upon to overrule the action of the 
Legislature in this regard. ... 

Complaint is also made of the provisions of the act herein- 
before mentioned for the appointment of the members of a 
Board of Commissioners and their successors. The original 
Board is appointed under Section 4 upon nomination in the peti- 
tion and these serve until their successors are elected and quali- 
fied. The act provides that any vacancy shall be filled by the 
remaining Commissioners and that should they not agree the 
County Judge shall fill the vacancy. It is this last provision 
which appears to be particularly criticized. Counsel appear to 
concede that the general method of appointment was upheld by 
this court in Tennessee Electric Power Co. v. Chattanooga, 172 
Tenn. 505, 114 S.W.2d 441, and in Board of Park Commissioners 
V. Nashville, 134 Tenn. 612, 185 S.W. 694, but apparently seek 
to distinguish these cases upon the alleged ground that no pro- 
vision is made “for ouster or removal of the Commissioners,” 
etc. The reply brief we think pertinently calls attention to the 
general Ouster Law, Code, Sections 1877-1899, which covers such 
officers. It must be borne in mind that this court has again and 
again recognized that our Constitution devolves upon the Legis- 
lature full power to provide for the manner of election of ah 
officials, except in those few cases in which the Constitution has 
provided specific directions. ... 

Upon review of all the assignments, we are not persuaded that 
any of the objections raised are sufficient to offset the strong 
presumption which this court properly indulges in favor of the 
constitutionality of every legislative enactment. The judgment 
of the Chancellor is affirmed and the cause will be remanded for 
further proceedings as to the recovery sought for taxes paid 
under protest. . . . 


It is to be noted that the provision under attack in the McCan- 
less case embraced the thoroughly undemocratic device of co- 
option, reminiscent of the old English boroughs. 
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In the improvement district situation, where the theory of 
taxes or assessments to finance improvements is apportioning 
burden in accordance with benefits, procedural due process re- 
quires notice to property owners and an opportunity to be heard 
if the determination of what property to include in the district 
or of the amount of benefits is left to the voters or to administra- 
tive hands. The well-known Archer County case is the leading 
authority. Browning v. Hooper, 269 U.S. 396, 46 S.Ct. 141 
(1926) . A “legislative” determination of what property is bene- 
fited, whether made by the legislature or a local governing body, 
exercising delegated power, on the other hand, obviates the no- 
tice and hearing requirement. Chesebro v. Los Angeles County 
Flood Control District, 306 U. S. 459, 59 S.Ct. 622 (1939) . Myles 
Salt Co. v. Board of Commissioners of Iberia and St. Mary 
Drainage District, 239 U.S. 478, 36 S.Ct. 204 (1916) . The same 
is true of the determination of the amount of particular benefits, 
if made by the legislature. Such a determination is commonly 
embraced in a fixed statutory rule of assessment such as area 
or value. Gast Realty Co. v. Schneider, 240 U.S. 55, 36 S.Ct. 
254 (1916). This is probably true also where a local governing 
body makes the determination, although the United States Su- 
preme Court has gone that far only as to a home rule city. 
Withnell v. Ruecking Construction Co., 249 U.S. 63, 39 S.Ct. 
200 (1919). Even a legislative determination is subject to at- 
tack, as a matter of substantive due process, on the score of 
arbitrariness. Myles Salt Co. v. Board of Commissioners of 
Iberia £md St. Mary Drainage District, 239 U.S. 478, 36 S.Ct. 
204(1916). 

As a practical matter, in contrast with such financing as pav- 
ing assessments determined at one time and spread against the 
property benefited, improvement districts commonly issue bonds 
supported by ad valorem taxes and the Supreme Court has not 
been sensitive to the charge that burden may substantially ex- 
ceed benefits. Practically, again, the situation resembles that 
of municipal bonds supported by ad valorem taxation. Roberts 
v. Richland Irrigation District, 289 U.S. 71, 53 S.Ct. 519 (1933); 
Valley Farms Co. of Yonkers v. County of Westchester, 261 
U.S. 155, 43 S.Ct. 261 (1923). 


SECTION 2. CHANGES IN STRUCTURE AND POWERS 

This section is included to round out the picture. Extended 
treatment is not indicated. The types of technical questions 
which arise in this area have been suggested in Chapter 2, 
whether the method of effecting changes in structure and powers 

Local 
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be by amendments to special charters, general laws applicable to 
all units or all those of a class, action under optional charter 
laws, or exercise of home rule powers. 

The Optional County Government Law of New York repre- 
sents the optional charter plan in a highly-developed stage and 
is considered justly deserving of special notice. The statute pro- 
vides a choice between four standard forms of county govern- 
ment with many variations. The method of adopting a form 
of government under the Act is prescribed by Section 102, 
which reads as follows: 

Section 102. 

(1) Upon the filing with the county clerk or clerk of the 
board of supervisors of a petition signed by voters of the county 
equal in number to at least ten per centum of the whole num- 
ber of votes cast in the county for governor at the last guberna- 
torial election asking that a referendum be held on the question 
of adopting one of the forms of government provided for in this 
chapter and specifying (a) the form, (b) the variation or varia- 
tions, if any, among those authorized in articles five, six and 
seven of this chapter and in sections three hundred two and 
three hxmdred twelve, (c) the election method, (d) (if the elec- 
tion method is not a, d, g or h) whether party designations or 
nonpartisan ballots are to be used, and (e) the date on which 
such form of government if adopted shall take effect (which if 
plan A is proposed shall be the first day of January following 
the next general election of county officers after the submission 
of the ■ question) , it shall be the duty of the board of super- 
visors to submit the question or questions called for in such peti- 
tion to the voters of the county at the next general election 
within the county held at least sixty days thereafter and to pro- 
vide for the reading form in which such question or questions 
shall be placed upon the ballot. 

(2) Any variations submitted among those authorized in arti- 
cles six and seven of this chapter shall be submitted as separate 
questions, the failure of any one of which shall not invalidate 
the approval of the form itself. The approval of any such sepa- 
rate question submitting an authorized variation shall be of no 
effect unless the form submitted at the same time is also ap- 
proved or unless one of the forms provided for in this chapter 
to which the variation would also be applicable has been previ- 
ously adopted. The petition submitting the variation may also 
make the adoption of the variation contingent upon the adoption 
of the form proposed by it, whether another of the forms pro- 
vided in this chapter has been previously adopted or not. The 
petition may also under the same conditions submit as a sepa- 
rate question any of the variations authorized in article five or 

. . 'in/MsTtxr'/i-njr T.rv''rtA.T . ifinxr TT./^ TJ 
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any one of the alternative election methods or variations thereof 
authorized in this chapter. The failure of any election method 
so submitted shall leave the county’s election method unchanged 
so far as that proposal is concerned and shall not invalidate the 
adoption of the form of government or other proposals submit- 
ted at the same time. No petition shall submit inconsistent 
questions, which could not all be adopted. 

(3) In advance of filing a petition for the submission of any 
question or questions under the provisions of this section, any 
qualified elector of the county may file with the county clerk or 
clerk of the board of supervisors notice of his intention to do so 
and specify the question or questions for which he intends to 
circulate petitions. Any such notice shall be accompanied by 
a deposit of twenty-five dollars. If one-third of the number of 
signatures required for submission are filed within ten days 
thereafter and the entire number required within thirty days, 
the deposit of twenty-five dollars shall be returned and no other 
petition or notice of petition or resolution, for the submission 
of a question or questions inconsistent in terms with the ques- 
tion or questions proposed, shall be accepted until the question 
or questions proposed in the notice of intention have been sub- 
mitted or withdrawn. If the required number of signatures is 
not filed within the ten-day or the thirty-day period aforesaid 
the deposit of twenty-five dollars shall be paid into the general 
funds of the county and the notice of intention shall be of no 
effect. 

(4) In the absence of a petition or notice of a petition for a 

proposal inconsistent therewith, the board of supervisors may 
pass a resolution submitting any such question or questions to 
the voters on its own initiative, subject to the same provisions 
as to the submission of separate questions. Such resolution shall 
specify the date on which the form of government shall take 
effect if adopted, which if plan A is proposed shall be the first 
day of January following the next general election of county 
officers after the submission of the question or questions. The 
question or questions, whether first proposed by petition or by 
resolution, shall be so worded as to indicate by name the form 
of government proposed, the variation or variations, if any, 
the method of election proposed, and (if election method a, d, 
g. Or h is not proposed) whether party designations or non- 
partisan ballots are to be used; as, for example, “Shall the 
county of adopt the county mayor form of govern- 

ment with an elective district attorney, elimination primaries 
by districts and party designations, as authorized by the optional 
county government law? If the county mayor form of govern- 
ment is approved, shall the coimty have county collection of aU 
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local taxes and special assessments, as authorized by the op- 
tional county government law? Shall all villages in the county 
be separated from towns as authorized by the optional county 
government law?” 

(5) When an optional form of government has been adopted 
in any county, a change to any other governmental arrange- 
ment or combination of arrangements authorized in this chap- 
ter may be submitted by the same procedure as for an original 
adoption. The question placed upon the ballot in such a case 
shall clearly indicate the change proposed; as, for example, 
“Shall the elective office of coroner be abolished in the county 

of and the standard provisions for an appointive 

medical examiner in the district attorney’s office as authorized 
by the optional county government law be put into effect?” or 

“Shalt the county of adopt the county director 

form of government retaining an elective county clerk and dis- 
trict attorney and the general method of election but with city 
councilmen as county supervisors, as authorized by the optional 
county government law?” 

(6) If the petition or resolution requesting such a change 
fails to specify whether or not an existing variation from the 
standard form shall be retained, the variation shall be retained 
unless it is inconsistent with a new form adopted, in which case 
the standard arrangement for the new form shall supersede it. 
A change from plan D to plan A, plan B, or plan C, however, 
shair carry with it the standard arrangements of departments 
(as prescribed in article four) for the form adopted unless one 
or more of the authorized variations from those standard ar- 
rangements are specified. In this case also any of the variations 
in the powers and arrangement of local units of government 
within the county (listed in articles six and seven) which have 
previously been adopted by separate vote imder the provisions 
of this section shall remain in effect unless otherwise specified. 

(7) A change to the form of government prescribed by the 
legislature for counties which have not adopted an optional form 
of county government may be submitted by the same procedure 
as any of the other changes permitted, in which case the ques- 
tion shall be submitted in substantially the following form: 
“Shall the county of ... ..... . ... abandon its present form of 

government and adopt the form prescribed by the legislature for 
coimties which have not adopted optional forms of county gov- 
ernment?” 

(8) Two or more of the questions authorized in this section 
shall not be submitted at the same election if they are incon- 
sistent in their provisions and could not all go into effect if 
adopted. If a petition or notice of intention to file a petition 
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has been received or a resolution passed requesting the submis- 
sion of one of the questions authorized in this section, no peti- 
tion or notice of intention or resolution shall be accepted which 
conflicts with the prior petition or notice or resolution in any 
of its terms until the question requested in the prior petition or 
notice or resolution has been submitted or the prior petition or 
notice or resolution has been found invalid or become of no 
effect. 

(9) A petition flled under the provisions of this section may 
be made upon separate sheets and the signatures to each sheet 
shall be authenticated in the manner provided by the election 
law for the authentication of designating petitions. ^The several 
sheets so signed and authenticated, when fastened together and 
offered for filing, shall be deemed to constitute one petition. 

(10) Except as hereinafter provided, the board of super- 
visors shall cause a notice of any referendum taken under the 
provisions of this section to be published in two or more news- 
papers published within the county or having a general circu- 
lation therein, among which shall be represented if possible the 
two parties polling at the last preceding gubernatorial election 
the highest and next highest number of votes for governor and 
which in the board’s opinion will bring such notice to the atten- 
tion of the largest number of voters in all sections of the county. 
The notice shall contain the reading form of any question or 
questions to be submitted, and adequate statement of the effect 
of the adoption thereof, and the date on which the referendum 
is to be held. Such publication if in a daily newspaper or news- 
papers shall be twice a week for a period of three consecutive 
weeks, and if in a weekly newspaper or newspapers shall be for 
four consecutive weeks. The cost of such publication shall be a 
charge against the county. The county board of supervisors 
may provide for the sending of the notice by mail to every per- 
son entitled to vote within the county, in which case publication 
in newspapers may be dispensed with. 

(11) The question or questions shall be submitted in a man- 
ner similar to that provided by law for the submission to the 
voters of state and town propositions and questions. 

(12) If a majority of the votes cast on a question shall be in 
the affirmative and if the further requirements of this section 
have been substantially complied with, the form of government 
or change in the form of government submitted in the question 
shall go into effect on the date designated in the petition or reso- 
lution by which it was submitted and the change in the method 
of election, if any, shaU go into effect at the next election of 
county officers following the referendum; but no elective official 
in office at the time of such election shall be retired before the 
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expiration of Ms full term of office. If an elective official of the 
county or of a unit of government within the coxmty is thus 
continued in office beyond the time when his office would other- 
wise be abolished under the provisions of this chapter, the said 
official shall for the remainder of his term perform such duties 
related to his office as may be assigned him by the county board 
of supervisors, except that if the duties of his office are being 
assumed by a single unit of government other than the county 
he shall perform such duties as may be assigned him by the 
governing body of such unit. Except as thus provided any 
change in the form of government for the taking effect of which 
the petition or resolution submitting it does not specify the date 
shall take effect on the first day of January following its 
adoption. 

(13) If two or more conflicting optional forms of county gov- 
ernment are submitted to the voters of a county at the same 
election under the provisions of this chapter and other provi- 
sions of law and if all the other requirements for adoption have 
been complied with for two or more such forms, only the one 
which receives the largest affirmative vote in the county as a 
whole shall be deemed adopted. 


SECTION 3. TEERITORIAL CHANGES 

Where the legislature has not been denied power to incorpo- 
rate local units by special charter it may freely alter municipal 
boundaries by special charter amendment. Bell v. Town of 
Pulaski, 182 Tenn. 136, 184 S.W.2d 384 (1945); Williams v. 
aty of Nashville, 89 Tenn. 487, 15 S.W. 364 (1891) . This gives 
the people in the affected area no voice in the matter. 

Provision may be made for annexation by action of a munici- 
pal governing body with or without an initiatory petition or 
other popular participation. Annexation by home rule charter 
amendment is another method.® Popular participation may take 
the form of an election in the whole area with a majority of total 
votes being decisive or of an election in which the votes in the 
area to be annexed or detached and those in the municipality 
are separately counted under a requirement that a majority 
in each group is essential to carry the change. Again it may 

*CIty of Fort "Worth v. State ex rel. Ridglea Village, 186 S.W.2d 323 (Tex. 
Oiv.App. 1945). In Texa.s the power is made available by the home rule en- 
abling aet. In Ohio, a constitutional home rule state, the grant to municipali- 
ties of ail powers of local self-government is deemed to stop short of control 
of annexation. The subject is governed by general law. Village of Brook 
Park V. Cleveland, 26 Ohio Op. 536 (Ohio Com.Pleas 1943). 
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be nothing more than a written consent of a certain percentage 
of the owners of property situated in the zone of change. The 
property qualification is hardly in keeping with long-prevalent 
ideas about democratic methods in making political decisions. 
Nor is it realistic in an economic sense; corporate ownership 
and the interests of those who I’ent houses are important con- 
ditioning factors. 

State administrative supervision or control of local boundary 
changes is exceptional, although the point already made about 
original incorporation can be urged here — ^there should be some 
means of relating a proposed change to the larger interests of 
the community. In Pennsylvania proposed annexation of a part 
of a township to a city has been subjected to review by the State 
Council of Education with respect to the effect on school dis- 
tricts and Council approval made a condition precedent to an- 
nexation.* Such a vote is a one-sided safeguard for a single 
interest affected by annexation. 

Substantive requirements vary greatly, but there is one ele- 
ment in annexation, contiguity, which is quite generally re- 
quired.^ Compactness of territory is not so significant as in the 
case of original incorporation; it is not unlikely that the con- 
figuration of land proposed to be annexed to a city would be 
quite irregular. See Sharp v. Oklahoma City, 181 Okl. 425, 74 
P.2d 383 (1937). Contiguity may mean compactness, however, 
in the sense that after annexation there will be a continuous 
boundary without any unassimilated areas within that line. 
Otherwise, a city might annex an area which touched it at two 
or more points, between which lay unannexed “islands.” Village 
of Morgan Park v. City of Chicago, 255 HI. 190, 99 N.E. 388, 
Ann.Cas.l913D, 399 (1912). 

Other substantive factors, which may have gained legal effect, 
include the platting or subdividing of an area proposed to be 
amiexed, present urbanization, adaptability for urban develop- 
ment and substantial agricultural uses in the area in question. 

sin re Baldwin Township, Allegheny County, Annexation, 305 Pa. 400, 158 
A. 272 (1931) (statute upheld, Prazer C.J., dissenting). 

4 There are exceptions. For example. Section 9202 of Remington’s Revised 
Statutes of Washington permits annexation of noii-contiguous land which is 
to be used for park, cemetery or other municipal purposes. 
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AMERICAN BEMBERG CORPORATION v. CITY 
OF ELIZABETHTON 

Supreme Court of Tennessee, 1943. 180 Tenn. 373, 175 S.W.2d 535. 

Prewitt, Justice. Complainants filed their bill to have de- 
clared unconstitutional Chapter 3 of the Private Acts of 1943, 
and to enjoin the defendant City of Elizabethton from assessing 
and collecting taxes on their property. The Act in question un- 
dertakes to extend the corporate limits of the City of Elizabeth- 
ton so as to bring the area owned by complainants into the city 
limits. 

Complainants assert that the Act violates contracts had with 
the City in that their plants were located near the City with the 
understanding that their property was not to be taken into the 
corporation of the City; that said Act violates the obligation of 
a contract, which offends both the State and Federal Constitu- 
tions; and that in entering into said contracts the City was act- 
ing in its private or corporate capacity and not exercising a gov- 
ernmental or legislative function. 

The City filed a demurrer, which was sustained, the chancellor 
holding that the Legislature in passing the Act was exercising a 
governmental or legislative power, and, further, that the purpose 
and effect of the contracts of 1925 and 1927 were to exempt com- 
plainants’ property from taxation, and therefore in violation of 
Section 28 of Article 2 of the Constitution of Teimessee, which re^ 
quires all property to be taxed according to its value so that taxes 
shall be equal and uniform throughout the State. 

The contracts or resolutions passed by the City provided that 
complainants’ property would not be included in the city limits 
without their consent, and even if their consent was obtained, 
then all taxes of the City were to be remitted for ten years fol- 
lowing such consent. 

In Town of Oneida v. Pearson Hardwood Flooring Co., 169 
Tenn. 449, 452, 88 S.W.2d 998, 999, this Court said: 

“The Legislature, clothed with power to create municipal cor- 
porations, may at will alter their boundaries without the consent 
of the municipality or the inhabitants of its territory. That is a 
political power which, in the absence of a constitutional restraint, 
is not open to review or hindrance by the courts. Section 3320 
and subsequent sections of the Code of 1932 impose no restraint 
upon legislative action. Despite those provisions the Legislature 
may, by special act, extend or contract the corporate limits of a 
municipality. The power to detach territory from a municipal 
corporation is analogous to the power of annexing new territory. 
Williams v. Nashville, 89 Tenn. 487, 15 S.W. 364; McCallie v. 
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Mayor, etc., of Chattanooga, 3 Head 317, 318; 19 R.C.L. p. 732, 
§ 38; 43 C.J. p. 109. 

“When by the change of the corporate boundaries of Oneida 
defendant’s property was placed beyond the municipal limits, it 
was. no longer subject to tcixation by the town. Miller v. Pine- 
ville, 121 Ey. 211, 89 S.W. 261; Attorney General of State of 
Michigan ex rel. Kies v. Lowrey, 199 U.S. 233, 26 S.Ct. 27, 50 
L.Ed. 167; Laramie County v. Albany County, 92 U.S. 307, 23 
L.Ed. 552.” 

The contraction of boundary lines by a legislative act so as to 
interfere with the payment of bonds issued by a municipality 
might be subject to constitutional objection, as was held in Von 
Hoifman v. City of Quincy, 4 Wall. 535, 18 L.Ed. 403. ... 

So then the Legislature in passing the Act in question was per- 
forming a legislative or governmental act, and this being true, the 
City was without power to adopt the resolutions of 1925 and 1927 
so as to perpetually bind the City. 

Complainants also insist that said resolutions were not in vio- 
lation of Section 28 of Article 2 of the Constitution of Tennessee, 
which provides that all property shall be taxed according to its 
value. ... 

In the instant case, complainants have had the benefit of an 
area adjacent to the corporate limits of defendant City for more 
than fifteen years, and we cannot say that the doctrine of equi- 
table estoppel should be invoked against the City at this time. 
Persons or corporations dealing with a municipality are charged 
with the knowledge that the latter is a creature of the Legisla- 
ture, and its charter may be amended or abolished by its creator. 

Taxation must always be uniform and equal throughout the ex- 
tent of the same jurisdiction. State taxes must be equal and uni- 
form throughout the state; county taxes must be equal and uni- 
form throughout the county; and city taxes must be equal and 
tmiform throughout the city, so far as revenues for current ex- 
penses or future wants are concerned, though where new terri- 
tory is added to an existing city all taxation for the payment of 
the debts of the old city may by statute be confined to the old 
city which created the debt. . . . 

There is no doubt that great commercial advantages were se- 
cured by the defendant City in the location of the plants near it, 
and complainants have invested large sums of money in the con- 
struction of their plants and improvements incident thereto, and 
they assert that the resolutions were strong inducements in locat- 
ing their plants near the City. However this may be, we are here 
dealing with a public corporation in its governmental capacity. 

It results that all the assignments of error are overruled, and 
the decree of the chancellor is affirmed. 
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HENRICO COUNTY v. CITY OF RICHMOND 

Supreme Court of Appeals of Virginia, 1941. 1T7 Va. 754, 16 S.E.2d 309. 

Eggleston, Justice. The subject matter of this controversy is 
the extension of the corporate limits of the city of Richmond by 

the annexation of certain territory from Henrico county. . . . 

After the prescribed notice had been given to the proper offi- 
cials of the county and had been published as required by Code, 
§ 2957 (as amended by Acts 1924, ch. 441, p. 663) , the Hon. Fred- 
erick W. Coleman, Judge of the Fifteenth Judicial Circuit, and 
Hon. A. D. Barksdale, Judge of the Sixth Judicial Circuit, were 
designated to sit with Hon. Julien Gunn, Judge of the Circuit 
Court of Henrico county, and to hear and determine the case. 

The county of Henrico and certain interveners appeared spe- 
cially and filed written motions to dismiss the proceedings for 
lack of jurisdiction. These were overruled, the case was heard 
on the merits and resulted in a judgment favorable to the city, 
which is here for review. ... 

The principles to be applied in interpreting annexation statutes 
are well settled. In Henrico County v. City of Richmond, 106 
Va. 282, 294-295, 55 S.E. 683, 687, 117 Am.St.Rep. 1001, it was. 
said: “The necessity for, or expediency of, enlargement [of the 
boundaries of a city or town] is determined by the health of the 
community, its size, its crowded condition, its past growth, and 
the need in the reasonably near future for development and ex- 
pansion. These are matters of fact, and, when they so exist as 
to satisfy the judicial mind of the necessity for or expediency of 
annexation, then, in accordance with the provisions of the act, the 
same must be declared.” 

In City Council of Alexandria v. Alexandria County, 117 Va. 
230, 84 S.E. 630, the court stressed the community of interest be- 
tween residents of the city and residents of the territory proposed 
to be annexed, and the fact that their commercial, civic and social 
interests were identical. See, also. County of Norfolk v. City of 
Portsmouth, 124 Va. 639, 653, 98 S.E. 755. 

In Warwick County v. City of Newport News, 120 Va. 177, 193, 
90 S.E. 644, 649, it was pointed out that the proposal for annexa- 
tion must be considered “from the viewpoint of the state, the 
city, the county, and the territory to be annexed.” See, also. 
County of Norfolk v. City of Portsmouth, supra, 124 Va. at page 
643, 98 S.E. 755. 

In Warwick County v. City of Newport News, supra, it was 
pointed out that increasing the revenue of a city was not a ground 
of itself justifying annexation, nor was the loss of revenue by the 
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county from which the territory was to be detached a defense to 
the proceeding. 

All of these principles were collected and applied in the opinion 
in City of Lynchburg v. County of Campbell et al., 1925, 11 Va. 
Law Register, N.S., 400, written for the lower court by Judge C. 
Vernon Spratley, now a justice of this court. That case, in which 
no appeal was taken, involved many of the questions which are 
before us here, and that opinion is strikingly informative on the 
matters with which we are concerned. 

In the case at bar the separate opinions of the three distin- 
guished judges who constituted the trial court below, show that 
all of the principles to which we have adverted were carefully 
considered, the majority of the court being of opinion that an ap- 
plication of these principles to the facts necessitated an order in 
favor of annexation, while one of the judges was of opinion that 
the city had not made out a case. 

In our opinion there is ample evidence to support the findings 
of the majority of the court. 

The original city of Richmond, having a population of 250 in- 
habitants and an area of two-tenths of a square mile, was sit- 
uated on the north bank of the James River at the falls. By nine 
successive annexations its territory has been expanded to an area 
of 22.99 square miles, with a population of 182,929 in 1930. Due 
no doubt to the topography of the area in and surrounding the 
city, the expansion has been largely to the north and west and 
into Henrico county, although in 1910 the town of Manchester, in 
Chesterfield county, south of the river, was annexed, and in 1914 
there was a further expansion in this direction. 

With the advent of cheaper motor transportation and the de- 
sire of people for larger building lots with more light and air, the 
inhabitants of a large city are no longer content to build their 
homes in congested areas. Consequently, if suitable locations are 
not available in the city, the population inevitably spreads beyond 
the city limits into the surrounding country. This has been Rich- 
mond’s experience. 

The evidence clearly shows that there is a decided lack of de- 
sirable residential sites in the city. True it is that there are areas 
not built upon, but the taste of one suited to a site in Windsor 
Farms is not satisfied with a location on Shockoe Creek. 

Thus we find from the record that while approximately 180,000 
people lived within the city in 1930, some 19,000 more lived just 
beyond the city limits in Henrico county. Experts on behalf of 
the city estimate that by 1960 the number of those living beyond 
the city limits, but adjacent thereto, will exceed 36,000. 
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It is estimated that 80% of the suburbanites who earn a living 
are employed or earn their livelihood in the city. Even a larger 
per cent of these market and shop there, use its streets and the 
facilities furnished by its public utilities. That the city is the 
center of the commercial, civic and social life of these people can 
not be questioned. As is said in the city attorney’s brief, “How 
long would the Westhampton community continue to exist if the 
city of Richmond were moved fifty miles down the James River ?” 
To ask this question is to answer it. 

Aside from the congested condition in the city, which is amply 
shown in the record, it is manifest that the identity of commu- 
nity interests of those living within the city and those living in 
the area proposed to be annexed demand a unified central ad- 
ministration for the whole urban area. It stands to reason that 
the combined resources of the inhabitants of the city and of the 
annexed territory should result in better facilities for the terri- 
tory as a whole, and the evidence on behalf of the city bears this 
out. 

The city has developed a complete and adequate system of san- 
itary and storm water sewers for its entire area, with outfalls 
into the James River. It has been designed and constructed to 
dispose of all sewage and a large portion of the storm water orig- 
inating in the urban community beyond its boundaries, and is 
capable of doing so efficiently and economically. 

At the time of the adoption of the pre-annexation ordinance by 
the city in February, 1938, the coxmty had provided no sewerage 
facilities for any of its urban communities. Parcels “A,” “G” and 
“H” to the southeast of the city had no sewer connections at aU. 
In Parcels “B,” “C,” “D” and “E” there were sewers which dis- 
charged through the city system into the James River. 

In the latter part of 1938, Sanitary District No. 1, which com- 
prises a portion of Parcel “E,” authorized a bond issue for the 
construction of a sewage disposal plant. This project was in the 
course of construction at the time of the hearing below. As we 
understand it, the sewage is to be pumped from Parcel “E” 
through a main extending in a northeasterly direction to a dis- 
posal plant located on the southern side of Upham Brook, between 
U. S. Highways Nos. 1 and 2 north' of the city. This plant is to 
drain into Upham Brook and into Chickahominy River to the 
northeast of the city. It is also contemplated that the project will 
serve the territory comprised in Sanitary District No. 5, which 
lies to the north of the city west of U. S. Highway No. 2. Sani- 
tary District No. 5 covers a part of Parcel “D.” 

There is a mass of technical evidence in the record as to the 
feasibility of the operation of this project at an economical cost. 
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The city’s witnesses point out that this method of disposal will 
necessitate the pumping of the sewage from Parcel “E” up a 
considerable elevation, and, furthermore, that the flow of water 
in Chickahominy River is not sufficient to properly take care of 
the system. 

But aside from this, the proposed plan is by no means an ade- 
quate disposal system for the territory proposed to be annexed. 
No provision is made for sewerage in Windsor Farms, Rothesay, 
Westmoreland Place, Hill Crest, Paxton, Grove Avenue Crest and 
Hampton HiUs in Parcel “E.” Apparently this territory, the 
greater portion of Parcel “D,” and all of Parcels “A,” “B,” “C,” 
“G” and “H,” to the east of the city, are to be left to be served 
by the city system, if, indeed, any service is to be provided. 

We think the city’s evidence demonstrates that it is far better 
equipped to furnish adequate sewerage facilities to the territory 
proposed to be annexed and at a less cost than the county. 

At present the annexed territory is almost entirely dependent 
upon the city for its water supply. The record clearly shows that 
the city is in a position to furnish this territory with an abundant 
supply of pure water. It is true that the county has under con- 
sideration a plan to furnish water to a portion of the territory. 
But the majority of the trial court was not convinced of the feasi- 
bility of the plan, stating that the proposed water sheds were too 
small to guarantee a constant supply of necessary pure fresh 
water. 

The city provides to its inhabitants a system of orderly and 
controlled collection and disposal of garbage and trash. No such 
facilities are furnished by the county. Trash is collected once a 
year, and county residents are entirely dependent upon their own 
devices and uncontrolled private scavengers for the collection and 
disposal of garbage and trash. 

While the county furnishes some measure of fire protection, it 
can not be compared with that furnished by the city to its resi- 
dents. 

After hearing the conflicting testimony on the subject, the ma- 
jority of the trial court likewise found that: “The facilities of the 
city of Richmond for a safer and better sanitary and police serv- 
ice, for schools and fire protection, and for safeguarding the 
health of the people are unquestionably superior to the facilities 
now in the territory proposed to be annexed.” 

The city is in a position to furnish the annexed territory ade- 
quate lights for its roads and streets. The county furnishes none. 
The same is true of parks and recreational facilities. 
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Much emphasis is laid in the county’s brief on the opposition 
to annexation on the part of a number of freeholders and qualified 
voters in the annexed parcels. 

It is true that some 2,800 of these signed petitions objecting to 
the annexation. It is significant that nearly all of these objectors 
reside in Paircel “E,” which is populated by the wealthier resi- 
dents of the county, most of whom earn their livelihood in the 
city and are prominent in its commercial, professional and social 
life. It may be noted, too, in passing, that the territory in which 
these objectors live is that to be served by the proposed sewerage 
and water plants which the county is constructing or contemplat- 
ing constructing. Little objection seems to come from the less 
fortunate inhabitants in the other areas which are proposed to be 
annexed to the north, east and southeast of the city. 

Although the proposed annexation removes from the county 
some of its heaviest tax values, the residents of the county who 
live outside the annexed pai’cels, with the exception of the county 
officials, are not protesting. The city’s brief states, and we take 
it to be conceded, that, “Not a citizen of the county outside of the 
parcels decreed to be annexed intervened in the case to oppose 
annexation or even testified in opposition.” 

Moreover, it is no answer to an annexation proceeding to as- 
sert that individual residents of the county do not need or desire 
the governmental services rendered by the city. A county resi- 
dent may be willing to take a chance on police, fire and health 
protection, and even tolerate the inadequacy of sewerage, water 
and garbage service. As long as he lives in an isolated situation 
his desire for lesser services and cheaper government may be ac- 
quiesced in with complacency, but when the movement of popu- 
lation has made him a part of a compact urban community, his 
individual preferences can no longer be permitted to prevail. It 
is not so much that he needs the city government, as it is that 
the area in which he lives needs it. 

The county lays great stress on the fact that it has adopted a 
modern and “streamlined” form of government, while, it says, 
the city adheres to an “outmoded, fossilized, bicameral council- 
manic form.” But this is no answer to the annexation proceed- 
ing. Certainly, we think, there is ample evidence in the record 
to sustain the city’s contention that regardless of its form of gov- 
ernment it is financially able to furnish the improvements and to 
perform the services in the annexed territory which are promised 
in the pre-annexation ordinance. 

It is true, as the county contends, that the proposed annexation 
will result in considerable loss of revenue to the county. That 
situation exists in every annexation proceeding. Warwick County 
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V. Newport News, supra, 120 Va. at page 193, 90 S.E. 644. In 
a measure, at least, the county is compensated therefor by the 
terms of the annexation order. Moreover, as Judge Spratley 
pointed out in City of Lynchburg v. County of Campbell et al., 
supra, 11 Va. Law Register, N.S., p. 406: “Annexation as experi- 
ence has proven will stimulate the growth of the county and dis- 
tricts immediately adjacent to the new lines, and in a short time 
the increased county and district values' will provide to a great 
extent for the present loss of revenue suffered in these proceed- 
ings.” 

Finally, as to the interest of the State. In Warwick County 
v. Newport News, supra, 120 Va. at page 193, 90 S.E. 644, at page 
649, we said: “ ‘The interest of the state lies along the line which 
promises the great[est] development.’ ” 

It can not be seriously questioned that that “which promises 
the greatest development” of both the city and the territory 
sought to be annexed is the combination of the resources of this 
great urban community under a single political unit as contrasted 
with their continued separation under competing units. This the 
city’s evidence clearly shows. 

On the whole our conclusion is that there is ample evidence in 
the record to support the finding of the lower court as to the ex- 
pediency and necessity of annexing the territory described in the 
order appealed from. 

Shortly after the evidence had been concluded, the lower court 
announced its decision on the question of annexation. It an- 
nounced that Parcel “E,” as described in the pre-annexation or- 
dinance, among others, should be included in the territory to be 
annexed. This included 92.77 % of the territory in Sanitary Dis- 
trict No. 1, but excluded the greater portion of the property of 
the Country Club of Virginia, a development just to the north 
thereof, both of which are in Sanitary District No. 1, and the 
property of the University of Richmond just to the north and 
west of this development. 

After the decision had been announced, the University of Rich- 
mond appeared before the court and asked that its property be 
included in the annexed territory. Since the university’s prop- 
erty is not subject to taxation the county did not vigorously op- 
pose this request. 

While the city indicated its willingness to have the university’s 
property included in the annexed territory, it did so only upon 
the condition that the remainder of Sanitary District No. 1 be 
also included — ^that is, that the entire property of the Country 
Club of Virginia and the development lying between it and the 
University of Richmond be likewise included. It argued that this 
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latter territory should be included in order to comply with the 
statutory requirement that the annexation lines shall embrace 
“a reasonably compact body of land.” Code, § 2958, as amended. 

Judge Barksdale was of opinion that this request of the city 
should be granted. The view of the majority of the court was to 
include the property of the University of Richmond and a portion 
of the development lying between it and the Three Chopt road to 
the east. It declined to include the major portion of the prop- 
erty of the Country Club of Virginia and the greater portion of 
the development to the north thereof, which embraces the re- 
maining 7.23% of the territory in Sanitary District No. 1. 

In our opinion the request of the city for the annexation of the 
remaining portion of Sanitary District No. 1 should have been 
granted by the trial court. In the first place, the inclusion of this 
additional territory is necessary in order to comply with the stat- 
ute as to the reasonable compactness of the body of land to be 
annexed. In addition to this, a number of witnesses for the city 
testified as to the expediency and necessity of the annexation of 
this territory, despite the fact that it was not included in Parcel 
“E” as described in the pre-annexation ordinance. 

It is undisputed that this territory (with the exception of the 
property of the Country Club) is entirely dependent upon the city 
for its water supply and sewerage. The annexation order recog- 
nizes this, for it imposes upon the city the obligation of continu- 
ing to furnish water to that territory during the term of the 
current contract. The record also discloses that this contract 
may be terminated on December 31, 1941, by giving six months 
notice. Apparently no provision has been made for furnishing 
water to this territory if the city should decide to terminate the 
contract. 

Moreover, over the objection of the city, the annexation order 
requires it to continue to take and dispose of the sewage through 
its mains from this excluded portion of Sanitary District No. 1 
for an indefinite period. If the city must furnish such service 
to this area, then logically the territory should be under its 
control. 

On the other hand, unless the territory is to receive water and 
sewerage service from the city, it is difficult to see how this 
small fraction of the present sanitary district can afford to render 
such service. 

The Country Club of Virginia insists that its property in Sani- 
tary District No. 1 should be excluded from the territory to be 
annexed. This consists of 142.2 acres, on which is located an 
18-hole golf course, a small golf course, a number of tennis courts, 
a swimming pool, and a handsome dub building. It is bounded 
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on the south by the River road, on the east by the Three Chopt 
road, and on the north by St Andrews Lane and Ridgeway road. 
Its western line coincides Avith the western line of Sanitary Dis- 
trict No. 1. The annexation order added to the city a strip of this 
property 250 feet deep bordering on the western side of Three 
Chopt road. 

The club argues that none of its property should be included 
in the annexed territory; that no part of its land is “susceptible 
of urban development;” and that annexation vdll result in a 
ruinous increase in the amount of its taxes without any benefit 
whatsoever to it. 

A glance at the map shows that in order to insure the annexa- 
tion of “a reasonably compact body of land,” this property should 
be included. There is no natural boundary between this and the 
other territory in Sanitary District No. 1. 

The club is partly dependent upon the sanitary district for 
water and sewerage. While it is equipped with an automatic 
sprinkler system, it is unquestionably dependent upon the city 
for fire protection in case of serious trouble. It is likewise de- 
pendent upon the city for police protection in case of serious 
ditficulty. 

That the club is an asset to the city no one will question, but it 
is also true that the city is its main asset, for the record shows 
that it is largely supported by the residents of the city and of 
the territory to be annexed. While annexation will no doubt re- 
sult in an increase of its taxes, there is no basis, we think, for the 
contention that this will be “ruinous.” 

We likewise find no basis for the contention that the club’s 
land is not “susceptible of urban development.” Certainly there 
is nothing to indicate that there is any material difference in the 
topography of its land and the fully developed suburb between the 
club and the grounds of the University of Richmond, a part of 
which the court saw fit to include in the territory to be added 
to the city. 

In our opinion the annexation order should be modified to in- 
clude the remaining territory in Sanitary District No. 1. 

Since the whole of Sanitary District No. 1 is to be annexed, 
it is not necessary that we discuss the city’s contention that the 
annexation order improperly compelled it to furnish water and 
sewerage to all of that territory. . . . 

The county claims that the lower court failed to adequately 
compensate it for the value of the land on which the BrookhiU 
schpol is located. The court allowed approximately $26,000 for 
this property, which is in accordance with the testimony of the 
Fordham Local. Gov.IT.O.B.— 15 
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county’s witnesses if the present zoning of the property is to be 
restricted to residential purposes. But the county contends that 
due to the advantageous location of this property on Chamber- 
layne avenue, which leads into U. S. Highway No. 2 proceeding 
to Washington, the land has a prospective increase in value of 
$6,000, provided it is rezoned for business purposes. Therefore, 
it says, it should have been allowed this additional sum. 

Code, § 2958, as amended, provides that the city shall “pro- 
vide for the compensation to such county or counties for the 
then value of any schoolhouse or other public building of such 
county located within the annexed territory, which shall not be 
reserved to the county in the proceeding; . . . 

It will be observed that the compensation is to be fixed at “the 
then value” of the property — that is, the value at the time of the 
annexation. The additional value for which the county contends 
depends entirely upon the happening of a future event, namely, 
the rezoning of the property, which may or may not take place. 
Such increase in value is entirely speculative and was, we think, 
properly disallowed. 

The county next contends that the lower court failed to re- 
quire the city to adequately compensate it for the injury to the 
value and the impairment of the use of Montrose school. Code, 
§ 2958, as amended, requires the city to compensate the county 
“for any injury to the value or the impairment of the use to the 
county of any schoolhouse therein by reason of the annexation.” 

The Montrose school is located on Route No. 60 (the Williams- 
burg road) , about a mile east of the northeastern boimdary of 
Parcel “H” in the annexed territory. The county claims that 
by reason of the annexation the school will lose 176 of its 269 
pupils, which will result in a 60% impairment of the use of the 
school to the coimty. Therefore, it claimed damages in the stun 
of $21,900, which is 60% of the present value of the building 
and equipment. The lower court allowed $15,000 to the county 
for this item. The county contends that this award should be 
increased by the sum of $6,900, while the city, in a cross-assign- 
ment of error, contends that no allowance whatsoever should 
have been made to the county on its claim. 

There is testimony in the record that this school is overcrowd- 
ed and that the transfer of pupils in the annexed territory to the 
city system will relieve that condition. No doubt, too, the court 
took into consideration the fact that the county, through its 
transportation system for school children, can make use of this 
school and relieve congestion in other quarters. 

Fordham Local Gov.V.G.B, 
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In the light of the conflicting testimony, we can not say that 
the action of the lower court was unfair either to the county or to 
the city. 

Code, i 2958, as amended, further provides that a city which 
annexes a part of the territory of a county “shall assume and 
provide for the reimbursement of the county or counties for such 
just proportion of any existing debt of such county or counties 
or districts therein, . . .as may be determined by the court 

in the proceeding . . . 

The evidence shows that pursuant to the authority of the 
board of supervisors, the county school board borrowed the sum 
of $207,000 from the literary fund of the State (Code, § 632, as 
amended by Acts 1928, ch. 471, p. 1195), which, with grants 
from the Federal government, was used for the construction of 
school buildings at Glen Echo, Sandston, Varina, Glen Allen, 
and at the Virginia Randolph high school (colored) . 

The record also shows that before the entry of the order ap- 
pealed from the school board had incurred additional debts, 
amounting to $13,324, for the cost of completing some of these 
buildings which were in the process of construction at the time 
of the annexation proceeding. It proposes to fund these by ob- 
taining a further loan from the literary fund. 

The lower court required the city to assume 45.79%* of the 
principal amount of the bonds already issued ($207,000), with 
interest, but refused to require it to assume any portion of the 
additional indebtedness of $13,324 incurred to complete the 
projects. 

The county assigns as error the action of the court in not re- 
quiring the city to assume any part of this additional indebted- 
ness, while the city assigns cross-error to the action of the court 
in requiring it to assume any part of the $207,000 of bonds al- 
ready issued. 

We will first consider the cross-assignment of error of the 
city, for if its position be well taken and it should not be required 
to assume any portion of the indebtedness, that wiU necessarily 
dispose of the county’s assignment of error. 

The principal contention of the city is that the indebtedness 
incurred by the Henrico county school hoard is not a debt of the 
coMwty within the meaning of Code, § 2958, as amended. With 
this contention we can not agree. 

The record discloses that Henrico county is one single county 
school district. And while the county school board is a body cor- 


^ This represents the percentage of assessed values of real and personal 
property which the county will lose through annexation. 
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porate for certain purposes (Code, § 653, as amended by Acts 
1928, ch. 471, p. 1202; Acts 1930, ch. 412, p. 884; Acts 1932, ch. 
117, p. 124; Acts 1936, ch. 314, p. 502; Acts 1938, ch. 318, p. 468) , 
Code, § 644 (as amended by Acts 1928, ch. 471, p. 1199; Acts 
1938, ch. 46, p. 96), provides that the board of supervisors of 
counties in which school boards have borrowed from the literary 
fund, “shall include in its levies, or appropriate a fund sufficient, 
as the case may be, to meet its liabilities on such contract, 

. . . .” This leaves no room for doubt that the State literary 

loans are county obligations which must be repaid by county 
levies laid on a county-wide basis. Indeed, the record shows that 
the required levies have been laid by the county. 

The city next argues that it should not be required to as- 
sume any part of this indebtedness because the bonds constitute a 
specific lien on the schoolhouses, for the erection of which the 
loan was made (Code, § 645, as amended by Acts 1928, ch. 471, p. 
1200) , and that none of these buildings lie within the territory 
to be annexed or will become the property of the city. 

This, we think, is entirely beside the point. The provision 
for reimbursement of the county for a “just proportion” of its 
debt is not conditioned upon the city’s acquiring the property 
for the cost of which the debt was incurred. The manifest pur- 
pose of the provision is to reimburse the county for the loss of 
taxable values which the city acquires as the result of the an- 
nexation, and which reduces pro tanto the county’s ability to dis- 
charge its debts. 

In our opinion, the lower court was correct in requiring the 
city to assume the ascertained proportion of the bonds already 
issued to secure the loan from the literary fund. 

The additional indebtedness of $13,324 incurred by the school 
board for completing the projects is likewise an “existing debt” 
of the county -within the meaning of Code, § 2958, as amended. 
Pending the funding of the debt by a loan from the literary fund, 
the county, of course, owes the money to those who have fur- 
nished the labor and materials. The order appealed from will, 
therefore, be modified to require the city to assume 45.79% of 
this additional indebtedness. 

The order appealed from requires the city to assume 100% 
of a total bond issue of $220,000, and certain additional obliga- 
tions amounting to $5,500, issued and incurred by Sanitary Dis- 
trict No. 1 in connection with the construction of the sewer sys- 
tem to which we have referred. It also requires the city to as- 
sume 92.77% of obligations incurred by the district in connec- 
tion with the proposed construction of the water supply system, 
to which we have likewise referred. 
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In an assignment of cross-error the city contends that it should 
not be required to assume more than $40,000 of the amount ex- 
pended on the sewer system, which, it says, represents the out- 
lay necessary for repairs thereto. It argues that the construc- 
tion of this sewer system is of no value to the city, which will 
use its own mains for furnishing sewerage to the annexed ter- 
ritory. The same argument is made with respect to the obliga- 
tion incurred in connection with the proposed water supply. 

The sanitary district bonds were issued under the Acts of 
1932, ch. 186, p. 362, Michie’s Code of 1936, § 1560aa, et seq. 
Under the terms of this act the net revenue derived from the 
operation of the system is to be set apart to pay the interest on 
the bonds and to create a sinking fund to redeem the principal 
thereof at maturity. In addition to this, the board of supervisors 
was authorized to “levy an annual tax upon all the property in 
said district subject to local taxation to pay such interest and 
to make payments into said sinking fund.” Michie’s Code of 
1936, § 1560gg. The act contains no provision making the bonds 
an obligation of the county. 

As modified by us, the annexation order will incorporate in 
the city limits the whole of the sanitary district. Having ac- 
quired the district’s sources of revenue from which the bonds 
are to be paid, it is only equitable that the city should assume 
the payment of these obligations. 

That the sewer system may be of no value to the city (assum- 
ing that to be true) is immaterial. There is no requirement in 
Code, § 2958, as amended, that reimbursement by the city for 
any proportion of the debt of a county or district is to be condi- 
tioned upon the usefulness of the project for which the obligation 
is incurred. 

What we have just said likewise disposes of the city’s conten- 
tion that it should not be required to assume any portion of the 
obligations incurred in connection with the construction of the 
proposed water supply system for the district. 

The allowance and disallowance of compensation for other 
relatively small items are complained of by both the city and 
the county. To review these in detail would unnecessarily pro- 
long this opinion. They involve no important principles and, 
in our opmion, the correct conclusion was reached by the trial 
court as to each of them. 

The order appealed from provides that the annexation shall 
“take effect at midnight on the 31st day of December, 1940.” 
In view of the suspension of the order pending this appeal, the 
order will be amended to provide that it wiU take effect at mid- 
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night on the 31st day of December, 1941. Wanvick County v. 
City of Newport News, supra, 120 Va. at page 202, 90 S.E. 644. 

Subject to the modifications as herein indicated, the judgment 
of the circuit court is affirmed. 

The city of Richmond having substantially prevailed on this 
appeal will recover its costs in this court. Code, § 2961. 
Modified and affirmed. 


The following memorandum submitted by the Municipal League 
of Seattle to the City Planning Committee under date of No- 
vember 15, 1947, is worth considering along with the Henrico 
County case. 

ANNEXATION— IS IT GOOD OR BAD? 

The current flood of proposed annexations, aggregating nearly 
eight square miles or 10% of the total area of the present city, 
confronts the City Council with these important decisions: 

1. Should it comply with the requests of all suburbs which 
want to come into the city? 

2. Should it decline all such requests on the grounds of the 
greater necessity for fully developing the present city before 
taking in new areas ? 

Certainly the City Council should carefully screen all such 
requests and only annex such territories whose tax yield would 
produce revenue sufficient to pay a substantial share of the costs 
of new city services in these areas. 

This eight square mile area will augment municipal expenses 
by from $800,000 to $lfi00,000 a year. Immediate revenues from 
these districts from property taxes and per capita state grants 
from gasoline, liquor and other revenues would yield only about 
half this figure. This gap between revenues and expenditures 
would narrow as the years go on and these tracts build up with 
higher assessed values. 

B&nefits from Armexation 

Offsetting higher costs and taxes, does a city gain more in the 
long run from early annexation of territory which eventually 
will be taken in, from early control of long-range planning, zon- 
ing, building regulations, layout of utilities and also by forestal- 
ling encirclement by new municipalities. 
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Seattle Ranks High in Area 

It is of significant interest that Seattle now ranks fourth from 
the top of 23 cities between 250,000 and 500,000 population in its 
area of 71 land square miles. San Francisco, Milwaukee and 
Boston, with over 600,000 population, have only 44 square miles 
or about two-thirds the locM area. Cleveland with twice Seattle’s 
population has about the same area. 

It should be remembered that the larger the city’s area, the 
more stretched out and eocpensive are its city and school services 
with consequent higher taxes of various kinds. 

Necessary Data for Each Area 

With 5 areas now in process of seeking annexation, the City 
Council could well develop a standard procedure for appraising 
the merits of taking them into the main city. For each annexa- 
tion, it should have the following information: assessed value, 
number of homes; total population and estimated number of 
families; present mileage of paved and graded streets; mileage 
of sewers and water mains; estimated tare yield from property 
taxes and state grants, as against the costs for new municipal ser- 
vices in the area and probable outlay for capital improvements 
for street lights, fire stations, sewers and sewage disposal facili- 
ties, parks, transit extensions, among others. A map presenting 
existing factors and facilities should be prepared for the Council’s 
consideration. 

Also, the Council should have reports from the engineering, 
fire, police, transit, light, water and health departments as to the 
estimated costs of new services which the district would require. 

For some recent annexations, the city council has had before 
it some of this information. But because of the large number of 
new ones in the offing, it would seem that this procedure should 
be standardized. 

Areas Seeking Annexation 

Five tracts ranging from a few city blocks to five square miles 
are now in process of seeking annexation. From 1910 to 1940, 
the city area remained practically stationery at 71 square miles. 
Since then, 9 areas have been annexed, raising the total to 73.65 
land and water square miles. 

Here is the status of annexation in these tracts: 

1. Seven blocks from 15th Ave. N.E. to 20th N.E. and north 
from present city, limits to E. 92nd St. In this district of about 
800 population, annexation was voted last week by a close mar- 
gin of 62 for and 60 against. 
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2. Five square miles with an estimated 15,000 population 
northwest of city from Fremont Ave, west to Puget Sound and 
north from present N.W. 85th St. city limits to N.W. 145th St. 
Annexation petitions now are being circulated. 

3. One square mUe east of Fremont Ave. to 5th N.E. and 
north to N.E. 105th St. Petitions have just been filed with the 
county commissioners and are being processed. 

4. One and a half square miles southeast of city from Ryan 
to S. 128th St.; between 59th Ave. S. and Lake Washington to 
Renton City limits. Petitions are being circulated. 

5. A tract southwest of city. Interested parties are assem- 
bling information. 

Annexation Procedures 

Here are the two procedures for annexation under the State 
law: 

1. A petition describing the area to be annexed and contain- 
ing 20% of the voters at the last election is presented to the 
county commissioners who, if the petition is regular, must au- 
thorize an election. If this carries, the city council then de- 
cides whether to accept the annexation. 

2. The second procedure under a 1945 law provides that a 
petition describing the area to be annexed and containing names 
of owners of not less than 75% of the assessed values of land and 
buildings, can be directly presented to the City Council. This 
enables non-resident property-owners to have a voice in the 
transaction. 

Advantages <md Disadvantages of Annexation 

Here are some advantages and disadvantages of annexation 
both from the standpoint of the areas which desire to join the 
city, and of the municipal government of Seattle and the tax- 
payers in the present city. 

1. From the standpoint of citizens in outside areas particu- 
larly those in the large five square mile tract north of city, 
bounded by the Sound, 85th St. city limits, 145th St. and Fre- 
mont Avenue. It is almost impossible to determine exactly 
how their taxes would be changed up or down. Basically here is 
what would happen. On them would be levied the city tax rate 
of 14.5 mills. Offsetting this, would be the elimination of the 3 
mill county road, 1.5 mUl county library and the 3 mill fire dis- 
trict tax, if citizens happen to live in such districts. Water and 
sewer district levies probably would continue until these dis- 
tricts are dissolved. Therefore, the wew city tax rate would be 
higher than the o ffsetting county and district levies. 
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The school tax presents a more complicated problem. The 
boundaries of Seattle School District No. 1 automatically would 
be extended to the new city limits. If this district is annexed, 
its taxpayers would not start paying new city school taxes until 
1949 because the Coxmty Assessor already has prepared the 1948 
rolls. Their 1948 school tax rate is 33.5 mills, 20.5 of which was 
voted in 1946 only for 1948 collections. Thereafter, their tax rate 
would di’op to 13 mills unless the special levies are again voted. 
Therefore, after annexation, taxpayers in this district in 19 J{9 
would pay 13 mills which is the same as the Beattie school rate 
or they would get no reduction in school taxes. 

Coming into the city would cost them an important school 
service. At present in District 412, all children in the lower 
grades living over a half mile and older children living over a 
mile from school now are taken to school by bus. The Seattle 
school district uses the city transit buses to carry some children. 
But in the absence of transit facilities in this district, school 
pupils would have to walk to school. 

Assessments WouM Mount 

Suburban taxpayers would face an inevitable increase in their 
assessed valuations after they come into the city. Market values 
of their homes generally would go up but soon the assessor would 
follow this by an increase in their assessed valuations which 
certainly would raise their property taxes above present levels. 

Here are other benefits this district would receive. They 
would get city fire, police, health, street lighting, garbage, library 
and park facilities and services, among others. Their present 
water rates, if they are billed directly by the city and do not 
live in water districts, would drop the present 33% excess sub- 
urban charge. City garbage collection for which city taxpayers 
pay only a small sum in their annual tax bill would replace the 
usual $1.00 monthly charge to private collector in the suburbs. 
Their fire insurance premiums also would be reduced. 

Whether or not these advantages would offset the disadvan- 
tages, is the business of the residents in these suburbs to weigh. 

2. From the city’s standpoint. It is almost axiomatic in mu- 
nicipal annexation that the average suburban residential tract 
yields far short of the revenues from property taxes and other 
sources which are necessary to pay for the additional municipal 
services and capital outlays the city is put to as a result of the 
annexation. This deficit has to be made up by taxpayers of the 
central city. As these annexed areas become populated and their 
assessed values rise producing more property taxes, this subsidy 
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from the rest of the city would be less. In fact, there are few 
areas inside the city which pay their way, the deficit being made 
up by the central high value commercial district. 

The city $16 million odd 1948 appropriation divided by the 71 
square mile land area in the present city is $233,000 per square 
mile. Of course each additional square mile annexed would not 
immediately cost this large sum annually, but it gives an idea 
as to the cost of running a city on an area basis. 

Hoio Much Revenue Would Area Yi^ldf 

Yield from prope^'ty taxes. As nearly as can be estimated 
from the County Assessor’s records, the assessed valuation for 
this 5 square mile area is about $6,500,000. Multiplied by the 
14.5 mill city tax rate, this valuation would produce about $94,- 
000 in property taxes. 

Yield from Per Capita State Grants. The Association of 
Washington Cities estimates that cities will receive in 1948 about 
$10 per capita from the state in gasoline, liquor, and other taxes. 
On the basis of an estimated 20,000 population in this area, it 
would add to the city revenues about $200,000. 

Thus, this district would add about $294,000 to the city coffers 
in addition to which would be business and occupation, admis- 
sions and other taxes paid by this area. It might be liberally 
assumed that this district would yield $300,000 a year to the city 
or about $60,000 per square mile. 

How Much Added City Costs from Annexation? 

This is even more difficult to calculate. A clue comes from a 
recent City Engineering Department report to Mayor Devin 
which discloses that the 6914 acre Lake Ridge annexation taken 
in last year costs the city $11,712 a year in operating expenses. 
The following formula was used which city engineers say is ap- 
plicable to similar suburban districts elsewhere. Incidentally, 
this well-built up district showed a deficit over its revenue yield 
besides which the city had to spend $20,000 for a new interceptor 
sewer which suggests the possibility of similar capital outlays in 
other future annexations. The Ravenna annexation of 1% square 
miles will cost the city about $250,000 as its contribution toward 
two new sewer systems in that district, plus the special assess- 
ments. 

Service 

1. Garbage collection cost 

2, Street maintenance, paved street 

Street maintenance, graded street 


Per Year 

$1.97 per capita 
$378 per mile 
$500 per mile 
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Service 

3. Street lights at intersections, includes 
?9.00 yearly for “juice” and mainte- 
nance and balance for 20 year amortiz- 
ation of original installation 


Per Year 


4. Sewer maintenance 

5. Police protection, 1947 budget 

6. Fire protection, 1947 budget 

7. Loss from 33% reduction in suburban $5.88 

city water charges 


$14 per intersec- 
tion 

$137 per mile 
$4.98 per capita 
$4.66 per capita 
per family 


Based on the above, the above city costs would amount to 
about $100,000 per square mile which is far in excess of the 
^60,000 per square mile revenue from this district. 

Besides the above, there are undistributed costs for parks, 
library, health, election services and city overhead expense. 
After coming into the city, doubtless there would be a clamor 
for extensions of the city transit system with lengthened routes 
which could not help but operate at a loss for some time. 

Most of the area drains toward the Sound which would require 
a new interceptor sewer line or lines with an outfall into the 
Sound as it cannot be attached to- the present city sewer system. 
This would be likely to cost the city an additional sum because 
the property could not stand the entire assessment. 

With respect to fire service. Chief Fitzgerald estimates that in 
a short time this district would require a new fire station, the 
building and site for which would cost about $55,000; apparatus 
$20,000 and $37,000 a year for a crew of 12 men and station 
maintenance. 

In general, the same factors of revenues and costs would apply 
to the other 4 areas involving about 3 square miles adjacent to 
other parts of the city boundaries. 

While some of these additional city costs might not be imme- 
diately incurred, they would be inevitable. Future city budgets 
would contain increased askings by department heads on the 
grounds that they had to service more territory . The City Coun- 
cil, without sufficient revenues to meet them, would turn to other 
taxes, notably business and occupation, and raise them or im- 
pose new ones. 

Also, the taxpayers in the districts would immediately impose 
on themselves special assessments for paving, sidewalks and simi- 
lar improvements. 
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Character of Five Sqiuire MUe Tract 

So far as annexations go, this five square mile tract is one of 
the best around the city. In many sections, it is well-built up 
with high-priced residences. It has several areas of good subur- 
ban business properties. The irregular and hilly street lay-out 
in the western part would add to the normal per mile mainte- 
nance service. It has several schools, including Loyal Heights 
in the Seattle School District, and the Broadview School. It has 
two fire districts with volunteer companies and apparatus sup- 
ported by a three mill tax levy. It is doubtful that the city can 
use this light apparatus. 


McKEGN V. CITY OF COUNCIL BLUFFS 

Supreme Court of Iowa, 1928. 20G Iowa 536, 221 N.W. 351, 62 A.L.R. 1006. 

Morling, J. Proceedings for severance were formerly triable 
at law. Code Supp.1913, § 622. In re Town of Le Roy, 135 
Iowa 562, 113 N.W. 347; In re Town of Union, 177 Iowa 402, 
159 N.W. 178. The procedure provided by the present statute 
is a suit in equity. Code 1924, § 5617. This cause, which was 
brought in equity under the new statute, is therefore triable de 
novo. 

The present channel of the Missouri river at Council Bluffs is 
comparatively uniform in its course. Prior to 1877, however, 
the channel at one point took a sharp bend northwardly for 
about two miles, curving thence to the west, south, and south- 
east, back to the line of its more general direction at a point 
about a half mile from the point of departure, this forming an 
indentation or loop or ox bow on the Nebraska side. In 1877 by 
avulsion the river cut through between the points mentioned, 
leaving about 1,200 acres within the ox bow on the northwesterly 
or Nebraska side of the river. The Supreme Court of the United 
States in Nebraska v. Iowa, 143 U.S. 359, 12 S.Ct. 396, 36 L.Ed. 
186, decided that this territory remained a part of the state of 
Iowa. Prior to the avulsion, and up to the entry of the decree 
in this case, this ox bow territory was within the corporate lim- 
its of the city of Council Bluffs. To sever it from the city is the 
object of the present suit. 

The territory, except on the present river side, is surrounded 
by the city of Omaha. The width of the river between the ox 
bow territory and the rest of the city of Council Bluffs is about 
three-eighths of a mile. The current is swift. There is no bridge 
there. There are no means of travel from this territory to the 
main part of Council Bluffs, except two bridges, the western 
ends of both of which are in the state of Nebraska. The Illinois 
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Central Railroad Company ovms a toll bridge over a mile east 
of the ox bow. Conditions are such as to make any important 
use of that bridge impracticable. The usual route between the 
ox bow territory and the main part of Council Bluffs is west 
and south 3% miles through Omaha to the Douglas Street bridge. 
This is also a toll bridge. The street car company does not give 
transfers to Council Bluffs. The distance from the center of the 
ox bow district over the Douglas Street bridge is, to the nearest 
high school in Council Bluffs 6 miles; to the business center of 
Council Bluffs 7% miles; to the city hall and courthouse 8^ 
miles; to the nearest fire station 6 miles. 

About three-fourths of the territory in controversy is used for 
farming and truck gardening. A number of residence additions, 
and some industrial plants, occupy the remainder. The northern 
section of the old river channel now forms a body of water 
known as Carter Lake, the shores of which on both sides are 
used to a considerable extent for clubs, resorts, and summer 
and permanent homes. The number of permanent residents of 
the territory is about 700, few, if any, of whom have their busi- 
ness occupations east of the river. There is in the territory one 
public school building, constructed partly of wood and partly 
of brick. It has four rooms and four teachers. The instruction 
is to and including eighth grade work. No other public buildings 
and no public park are there. Some water mains have been laid 
by the city of Council Bluffs. They are being paid for by the 
local taxpayers. The water for the^ mains is furnished through 
the Omaha waterworks. There are no sewers, except such as 
have been laid by private enterprise. There is one stretch of 
pavement. It was originally constructed of cobble stones and 
later resurfaced. Original and resurfacing cost was paid for 
privately. Some of the streets have been graveled, but at private 
expense. The streets generally are unimproved. The city of 
Council Bluffs furnishes 1,000 feet of fire hose. Fire protection, 
however, comes from Omaha. Council Bluffs has furnished 
police protection during summer seasons, but calls upon Omaha 
department in cases needing more expeditious attention than 
Council Bluffs department can give. In case of arrest, the pris- 
oner must be taken through Nebraska territory to the station 
east of the river. Reliance for police protection is chiefly upon 
the Omaha force. The city of Council Bluffs furnishes 14 street 
lights, costing in the aggregate $226 a year. The current is 
provided by a private company supplying both Omaha and Coun- 
cil Bluffs. There is no public disposal of garbage. Telephone 
connection is with the Omaha central. Toll charges must be 
paid for communication with Council Bluffs proper. Postal serv- 
ice is from the Omaha post office. 
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Since the agitation for severance defendant’s city council has 
made one or two annual appropriations of $1,000 for street main- 
tenance, of which only $500 was paid. The taxable valuation of 
all the real and personal property in Coumcil Bluffs is $6,789,321, 
besides that of agricultural property, $194,750. The taxable val- 
uation of the ox bow real estate is $163,427, and of the personal 
property $4,752. The tax levy on the ox bow real estate for cor- 
poration purposes in 1925 was 67.8 mills, $11,080.54, and in 1926 
74.8 mills, $12,224.33. The 1925 levy included for general sewer, 
$621.01; main sewer, $621.01; improvement, $621.01; light, 
$686.38; fire maintenance, $1,078.61; fire equipment, $228.79; 
fire pension, $147.07; grading, $457.59; garbage, $310.50; water- 
works, $768.10; waterworks sinking, $310.50; school, aroxmd 
$21,000. The 1926 distribution is proportionately the same. 

I. The purpose of municipal incorporation is to furnish local 
self-government and co-operative service. The needs of the mu- 
nicipality and the benefits to the property and residents thereon 
are the sole justification for inclusion of land within municipal 
limits. A municipality in this state may not, against the will of 
the owner, retain within its limits land merely for the purpose 
of deriving revenue from it. Evans v. Council Bluffs, 65 Iowa 
238, 21 N.W. 584. It is the settled law of this jurisdiction that 
property may not be taxed for a purpose in which the owners 
or occupants have no interest, from which they can derive no 
benefit, and which is solely for the benefit of others, and that tax- 
ation for municipal purposes of agricultural lands, which derives 
no benefit from the municipal government, cannot be sustained. 
Morford v. Unger, 8 Iowa 82, 92; Deiman v. Fort Madison, 30 
Iowa 542. See McKinney v. McOure, 206 Iowa 285, 220 N.W. 
354. 

The only evidence on the subject of possible direct means of 
communication between the ox bow territory and Council Bluffs 
proper over Iowa territory is that furnished by plaintiffs, and 
objected to by defendant, that a bridge would be of the length 
of 4,000 feet and would cost approximately $1,250,000. The 
city of Council Bluffs has heretofore made no substantial use 
of the territory, except as a source of revenue. On the record 
before us it must be held that the ox bow territory is not, and 
will not be, needed for the growth of the city, or for other 
municipal purposes. From the standpoint of municipal needs 
and convenience, and the welfare of the inhabitants, were it not 
for state lines, the territory would belong to Omaha, and not 
to Council Bluffs. No benefit of importance is derived from the 
municipal government of Council Bluffs, and there is no ground 
for holding that it will in the future work to the good of the 
inhabitants to have the ox bow territory continued as a part of 
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that city. Whether it should be organized into a separate mu- 
nicipality is, of course, not before us. 

II. The city sets up laches, acquiescence, and equitable es- 
toppel, based upon the absence of any objection to the inclusion 
of, or of any effort to detach, the territory for 50 years since 
the physical separation resulting from the change in the river. 
(Of course, the statute of limitations is not involved.) Laches 
is a defense in equity, but only when to allow it as a defense 
would be equitable. Mere delay, that does not work disadvantage 
or harm to others, is not such laches. Every case is governed 
Ly its own circumstances, and laches does not prevail as a de- 
fense where the adverse party has been placed in no worse posi- 
tion on account of the delay. Dennis v. Harris, 179 Iowa 121, 
142, 153 N.W. 343; 4 Pom.Eq. (4th Ed.) § 1442. 

Equitable estoppel does not arise, in the absence of reliance 
and injury. If the adverse party has not acted to his prejudice, 
he is in no position to assert an equitable estoppel. Harley v. 
Merrill Brick Co., 83 Iowa 73, 48 N.W. 1000; 5 Pom.Eq. (4th 
Ed.) § 951; 21C.J. 1202. 

Acquiescence in proper cases may amount to a defense, either 
as working a ratification or an estoppel. 21 C.J. 1216; 2 Pom. 
Eq. (4th Ed.) § 816 et seq. Ratification is the giving of validity 
to the act of another, implying power to do the act by the ratifier, 
and the doing of the act without his fuU authority by such other. 
See 7 Words and Phrases, 5927 et seq.; 4 Words and Phrases, 
Second Series, 123 et seq. 

No prejudice has resulted to the city of Council Bluffs from 
the delay in asking for severance. The city has during the years 
subjected the property in question to municipal taxation without 
reciprocal benefits. Submission to an inequitable tax for one 
year can give no right to the imposition of it the next year. 
Such payment of taxes cannot be effectively set up as estoppel. 
Deiman V. Ft. Madison, 30 Iowa 542, 550. 

Furthermore, the property owners have had each and every 
year the statutory right to severance. The condition giving them 
that right was a continuing condition, and the statutory right 
was a continuing right. None of the suggested defenses can ap- 
ply to such a continuing and ever-existing and present right. 
Deiman v. Ft. Madison, 30 Iowa, 542; Smith v. Jefferson, 161 
Iowa 245, 142 N.W. 220, 45 L.R.A.,N.S., 792, Ann.Cas.l916A, 
97; MacGowan v. Gibbon, 94 Neb. 772, 144 N.W. 808. 

The city relies upon State v. Des Moines, 96 Iowa 521, 65 
N.W. 818, 31 L.R.A. 186, 59 Am.St.Rep. 381. That was an ac- 
tion in quo warranto to test the validity of annexation proceed- 
ings. There the city claiming jurisdiction had acted to its prej- 
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udice during the delay. The proceedings were subject to con- 
firmation. The defects alleged were such as might be waived. 
The city had acted to its prejudice. The case was not one of a 
continuing right. 

Severance was properly decreed. Ashley v. Calliope, 71 Iowa 
466, 32 N.W. 458; Evans v. Council Bluffs, 65 Iowa 238, 21 N.W. 
584; Luick V. Belmond, 109 Iowa 361, 80 N.W. 431; Johnson v. 
Forest City, 129 Iowa 51, 105 N.W. 353; McKean v. Mt. Vernon, 
51 Iowa 306, 1 N.W. 617; Way v. Center Point, 51 Iowa 708, 1 
N.W. 692. 

Affirmed.® 


CITY OF HOUSTON v. STATE ex rel. CITY OF WEST 
UNIVERSITY PLACE 

Supreme Court of Texas, 1944. 142 Tex. 190, 176 S.W.2(i 928. 

Taylor, Commissioner. This is a quo warranto suit brought 
on the relation of the City of West University Place through its 
elected officers (appearing in both their official and tax-paying 
capacities) and two taxpaying citizens of the unappropriated ter- 
ritory in question against the City of Houston and its elected offi- 
cials in which plaintiffs seek to have Houston’s ordinance purport- 
ing to annex said territory declared invalid. The trial court in- 
structed a verdict in favor of plaintiffs and against the defend- 
ants, nullifying the ordinance. The Court of Civil Appeals af- 
firmed the judgment. 171 S.W.2d 203. 

The writ was granted upon the City of Houston’s point alleging 
that the Court of Civil Appeals was in error in holding that the 
City could not annex territory adjacent to it if the result of such 
annexation was to preclude respondent from further expanding 
its boundaries. Upon mature consideration we hold that the ten- 
tative opinion which we entertained when the writ was granted, 
was correct. . . . 

The territory in question was adjacent to both cities and under 
their respective charter powers was subject by constitutional and 
statutory right to annexation by either. ... 

Section 2 of the enabling act provides that cities adopting a 
charter or amendment under the Home Rule Amendment shall 
have “the power to fix the boundary limits of said city, to provide 

S While the Carter Lahe community is a part of the Omaha metropolitan 
area it has, since the McKeon case, been incorporated and remains a munici- 
pality of the state of Iowa. See Richard C. Spencer, “29 Cities within Cities" 
37 NatMiin.Rev. 256, 268 (1948). 

Tor a collection of eases on disannexatloh see Note 117 A.L.R, 262 (1938). 
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for the extension of said boundary limits and the annexation of 
additional territory lying adjacent to such city” in accordance 
with its charter rules. Houston’s charter (Sec. 2b) provides that 
its governing body “shall have power by ordinance to fix the 
boundary limits” of the city and to annex “additional territory 
lying adjacent to said city.” The only limitation on the city’s 
power to annex additional territory is that it shall be adjacent 
thereto and not a part of any other municipality, as will subse- 
quently be shown. 

The Court of Civil Appeals correctly stated in its opinion that 
it was not concerned with the motives of the governing body of 
the City of Houston in undertaking to annex the territory in- 
volved, and correctly pointed out that home rule cities in altering 
their boundaries must observe the procedure prescribed by the 
enabling act. No question was made by the Court of the city’s 
method of procedure in the enactment of the annexation ordi- 
nance in the present case. Houston was in the process of pass- 
ing its ordinance annexing the territory in question when re- 
spondent, West University Place, began proceedings looking to 
the annexation of the same territory, along with other territory. 
The Court of Civil Appeals held in this connection that the City 
of Houston by annexing the territory (which lay adjacent to both 
cities) would destroy the right of West University Place (also 
a home rule city) to thereafter annex additional territory, inas- 
much as the result would be to complete the encirclement of that 
city; and for this reason declared the annexing ordinance void. 
The Court relied upon the Magnolia Park case, supra, as afford- 
ing a basis for such holding. We cannot agree either with the 
Court’s holding that the ordinance was invalid or with its view 
of the case relied upon. 

The holding in the Magnolia Park case, insofar as it has any 
bearing upon the present case, was that one municipality could 
not absorb by annexation another municipality of equal dignity, 
and thereby destroy its right of self government guaranteed to 
it under the Home Rule Amendment. While it is true that the re- 
sult of the passage of the annexation ordinance would be to ab- 
sorb within the boundaries of the City of Houston all of the un- 
appropriated territory mutually adjacent to that city and West 
University Place, none of the governmental power of West Uni- 
versity Place would be thereby taken away. The result would be 
merely to leave none of the mutually adjacent territory for sub- 
sequent annexation. The insult of the ordinance in the Magnolia 
Park case, had it been upheld, would have been to destroy the 
constitutionally guaranteed right of the City of Magnolia Park 
to govern itself. The right of West University Place to govern 
itself remains unimpaired, regardless of the fact no territory ad- 

Foedham Local Gov.U.C.B. — 16 
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jacent thereto remains for its further territorial expansion. No 
question was involved in the Magnolia Park case of the right of 
absorption by one municipality of all of the territory mutually 
adjacent to it and another municipality of equal dignity. That 
is the question presented here. ... 

It is contended by West University Place, in effect, that since 
the annexation of the territory, if upheld, will be to so circum- 
scribe it territorially that it cannot thereafter expand its bound- 
aries, the annexation ordinance should be declared void on the 
ground that such was the purpose of the City of Houston’s gov- 
erning body m enacting the ordinance rather than a purpose to 
serve the city’s municipal needs. We overrule this contention. 

The following holdings of the Court of Civil Appeals made at 
the outset of its opinion in the present case answer this conten- 
tion • [171 S.W.2d 206]: “Now the power of a Home Rule City 
to fix its boundaries is the power to legislate. Prior to the adop- 
tion of the Home Rule Amendment to the State Constitution, the 
Legislature could fix or alter the boundaries of an incorporated 
city, and it was held in Graham v. Greenville, 67 Tex. 62, 2 S.W. 
742, that such power was not restricted by the State Constitution. 
The Home Rule Amendment took this legislative power from the 
Legislature and conferred it upon cities which adopted a Home 
Rule Charter. Of course, in altering their boundaries cities must 
observe the procedure prescribed by the enabling act. . 

See Note in 64 A.L.R. 1341; Steinhagen v. Eastham, Tex.Civ. 
App., 233 S.W. 660; Id., Ill Tex. 597, 243 S.W. 457; Hunt v. At- 
kinson, Tex.Com.App., 17 S.W.2d 780; Id., Tex.Com.App., 18 S. 
W.2d 594. This 'power of a Home Rule City to annex territory, 
'being legislative power, is therefore not subject to being revised 
by the judicial powet' of the courts. See City of Gladewater v. 
State, 138 Tex. 173, 157 S.W.2d 641; State v. City of Waxa- 
hachie, 81 Tex. 626, 17 S.W. 348; Norris v. City of Waco, 57 Tex. 
635.” 

The authorities cited by the Court sustain its conclusion (itali- 
cised above) and we approve it. The Court in overruling the City 
of Houston’s motion for rehearing made more obvious the cor- 
rectness of such a conclusion by stating that it had no way of de- 
termining “just what part of the territoiy less than the whole 
of what the city had attempted to annex the governing body 
would wish to incorporate within the city limits,” pointing out 
that only the governing body could determine this since it in- 
volved the exercise of legislative powers, and citing County School 
Trustees V. District Trustees, 137 Tex. 125, 153 S.W.2d 434. 

The City of West University Place is a small city (compara- 
tively speaking), predominantly residential in character, adjoin- 
ing the City of Houston. The Court of Civil Appeals in its opinion 
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calls attention to the fact that Houston has developed into an in- 
dustrial city. We quote; “In 1850 its population was less than 
2,400; in 1900 its inhabitants exceeded 44,000; in 1910 they ex- 
ceeded 75,000; in 1920 they exceeded 138,000; in 1930 they ex- 
ceeded 292,000; in 1940 they equEiled 384,514. The figures given 
apply only to persons residing within the corporate limits of 
Houston. J. V. Goodwin testified that Houston population resid- 
ing within its corporation limits is now increasing more rapidly 
than any other industrial city in the United States — at the rate 
of 40,000 a year.” 

We cannot say in the light of the record that the action of the 
governing body of the City of Houston in absorbing within its 
boundaries the territory in question, even though it resulted in 
encircling the respondent city, was so unrelated to petitioner’s 
economic and municipal needs as to be wholly unreasonable and 
arbitrary and for that reason subject to judicial review. Such ac- 
tion invaded none of the property or constitutional rights of re- 
spondents. 37 Amer.Jur., Municipal Corporations, sec. 29. . . . 

We reverse the judgment of the Court of Civil Appeals, which 
affirms that of the trial court, and render judgment in favor of 
petitioner declaring valid its ordinance annexing the territory in 
question. 

Opinion adopted by the Supreme Court. 


McCOMBS V. WEST 

Circuit Court of Appeals of the United States, Fifth Circuit, 1946. 

155 F.2d 601. 

[A Florida statute of 1903 provided for exclusion from any mu- 
nicipality with less than 150 qualified electors of lands, which 
from distance or other causes were “virtually or commensurately 
excluded from the benefits” of the municipality. The City of 
Ocoee was created in 1925 vidth an area of about 1400 acres. 
After it had several issues of general obligation bonds outstand- 
ing, property owners obtained decrees under the 1903 act exclud- 
ing about 680 acres from the City. The city defended two of 
these proceedings, but after adverse decisions in both did not con- 
test the later ones. Total assessed valuation before any of the 
exclusions was about $1,500,000. In 1941 property in the city 
was assessed at about $129,000 and that which had been excluded 
at about $135,000. No bondholder was a party to any of the ex- 
clusion suits. Bondholders brought this suit for a declaration 
that the exclusion decrees were inoperative to relieve the affected 
lands from bond-service taxes, alleging that otherwise they would 
be denied due process of law, and prayed injunctions accordingly.] 
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Sibley, Circuit Judge. ... 

The District Court held the decrees of exclusion are res judi- 
cata of the matters decided, binding on the city and on the peti- 
tioners, and not capable of being relitigated in this case; that the 
right to obtain exclusion under the Florida statute existed when 
the bonds were issued and bondholders took subject thereto; that 
petitioners and their transferrors have never had any lien upon 
the lands of defendants; their contracts have not been impaired 
by the State of Florida, nor their property taken without due 
process of law. The bill was accordingly dismissed. . . 

The meaning of the statute and the effect of an exclusion de- 
cree is a matter of State law, as to which we must accept the con- 
clusions of the Florida courts. Whether the federal Constitution 
is transgressed thereby is a question on which we are to exercise 
an independent judgment. The words “qualified electors”, and 
“virtually or commensurately excluded from the benefits of such 
municipal organization” have been interpreted for us. In two 
of the exclusion suits here involved, (City of Ocoee v. West, and 
City of Ocoee v. Beggs, supra), the former words were held to 
mean that the electors must be actually registered for voting in 
the city, as well as otherwise qualified, at the time the suit for 
exclusion is filed; so that neither citizens who might have reg- 
istered but did not can be counted to make more than one hun- 
dred and fifty and so defeat the application of the statute, nor can 
those be counted who register afterwards and before the trial. 
Whether Ocoee had one hundred and fifty or more “qualified elec- 
tors” was in each exclusion suit a question of fact necessary to be 
determined and it was determined negatively. 

The city being thus established to be a small one within the 
exclusion statute, it was also necessaiy to determine whether the 
land sought to be excluded was “virtually or commensurately ex- 
cluded” from municipal benefits. These vague words have been 
thus explained in Durham v. Pentucket Groves, 138 Fla. 386, 189 
So. 428, 429: “The statute has to do with the exclusion of lands 
from small towns that never should have been included in it or 
which as now constituted, should be in right and justice excluded 
from it. . . . There is no basis for the operation of the 

statute unless lands have been included in the municipality that 
are not susceptible to municipal improvement. In other words, 
there must be a commensurate benefit to the lands for the taxes 
imposed on it. . . . The statute involved here only affects 

lands that have received no benefits and are without prospect of 
receiving any by being in the municipality. Under such circum- 
stances, the owners may have them released at any time and 
when released, they are freed from the obligations of the town. 
The owner may petition to have them excluded any time the con- 



Sec. 3 


Territoeial Changes 


245 


ditions warranting exclusion arise.” It is not clear whether all 
these tests must concur, or either might sufiBce. As to the case 
then before it the court made no indication which applied, the 
sole question really being as to the consistency of the statute with 
the Florida constitution, but merely said: “In the absence of a 
showing to the contrary, we must assume that they (the lands) 
were legally excluded.” We also must assume that legal grounds 
were proved in each exclusion here involved as against the city, 
both in the suits it defended and those it did not. And as between 
it and the landowners, there resulted a relief of the excluded lands 
from all debts and liabilities of the city, conclusively adjudged, 
and the city was no longer under duty to give municipal service.® 

We come, therefore, to the effect of these judgments on the 
bondholders, who were not parties of record. In no like case be- 
fore the Supreme Court of Florida have bondholders been par- 
ties, so that a judicial opinion could be given on this question. In 
the Pentucket Groves case, supra, the court took note that bonds 
were outstanding, and by way of dictum said: “It [the statute] 
was in effect long before the bonds in question were issued. It 
was prospective in operation and affected only those bond con- 
tracts made in the future. Bond purchasers were on knowledge 
of the statute and cannot complain of its provisions. . 

The purchaser of bonds of such mimicipalities takes them bur- 
dened with the provisions of the statute. * * * He takes 

nothing from the town when he purchases its bonds but its prom- 
ise to pay when due. He did not acquire a lien on any of its 
lands.” There is a further dictum: “If lands were excluded that 
were not so contemplated by the act, they may, imder City of 
Winter Haven et al. v. [A. M.] Klemm and Son [132 Fla. 334, 181 
So. 153], be required to bear their part of the burden but if they 
were properly excluded, there is no theory under which they can 
now have the burden imposed on them.” This last sentence would 
seem to indicate that the bondholders might, though the city is 
bound, still question the propriety under the statute of any ex- 
clusion. But the Winter Haven case which is cited had no rela- 
tion to an exclusion decree imder the statute, but involved a quo 
warranto by the State against the city. 

On principle we think the dictum first quoted is the sounder 
one: “He (the bond purchaser) taikes nothing from the town 
. . . but its promise to pay when due. He did not acquire 

a lien on any of its lands.” In the case before us there was not 

STfie Pentucket Groves case was followed in Town of Po3k City v. Block 
20, 138 Fla. 609, 189 So. 92T, and Town of Eagle Lake r. Adams, 146 Fla. 165, 
200 So. 367, in the application of the statute and exclusion decrees as between 
the pi'operty owners and their town. [Footnote by the court. Notes 1 and 2 
are omitted.] 
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a special levy of taxes made at the time of issuing bonds and to 
be collected through the years to service them, as has happened 
in Texas. In case of such a levy there is an inchoate lien on the 
property then in the taxing district for the express benefit of the 
bondholders which may well be regarded as their security. Nei- 
ther have we assessments against benefitted property to be col- 
lected and applied to the bonds, where again the assessments are 
the security for the bonds. In one of these bond issues the lan- 
guage is: “For the prompt payment of this bond and interest 
thereon at maturity, and for the levying of taxes sufficient there- 
for, the full faith, credit and resources of said city are irrevocably 
pledged.” In the other two issues the language is, “For the 
(prompt) payment of the principal and interest of this bond the 
Ml faith and credit of the said City of Ocoee are hereby irrevo- 
cably pledged.” No lien is thereby created and no property 
pledged. The city merely agrees in good faith to tax from year 
to year the property it can tax, and otherwise so to manage its 
financial affairs, within the law, as to promptly pay these debts 
if possible. No failure to do this is alleged. The city cannot help 
its citizens moving away vsdth their personal property, nor the 
exclusion according to law of lands to which it cannot render mu- 
nicipal service. The cost of such service might be in excess of 
the taxes that could be collected from the lands, so that exclu- 
sion might really be for the benefit of all concerned. Of course 
the good faith pledged would not allow of any collusion with land- 
owners. It would however be ordinarily to the interest of the 
city and its other property ovraers to retain within the city lands 
sought to be excluded, that they might continue to help bear the 
municipal burdens. The city with an interest in the matter iden- 
tical with that of its creditors and other property owners may 
well be held to represent them in the suits authorized by the stat- 
ute in question. A private corporation thus binds its general 
creditors in litigating about the title to its property or debts due 
to it, or its other assets. If it loses the case, its creditors may 
not afterwards by garnishment or receivership or other remedy 
relitigate such claims. Their rights depend on their debtor’s 
rights and perish with them. There is even greater reason why a 
public corporation, in respect to its power to tax and govern, 
should be held to represent and bind by its litigation those having 
only general claims against it. We sustain the District Court in 
so deciding. 

Nor is there in this a want of due process. The State of Florida 
by the operation of its laws and courts has deprived these bond- 
holders of no property right. They still have all they contracted 
for as above set forth. It is not alleged that the City of Ocoee 
was by the exclusions made insolvent, or that it is not better off 
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by not having to render municipal services to the excluded lands, 
if that would make any difference. We express no opinion about 
that. If the bondholders have been deprived by the exclusions of 
any real advantage, it has still been by due process of law, for 
as has already been said, they were represented in the exclusion 
suits by the city, which had interests at stake similar to those of 
its general creditors, and was really the only proper party to 
litigate the matter. Even where special assessments made to pay 
bonds were involved, the bondholders were held constitutionally 
represented and bound by good faith judgments against the tax- 
ing district. Kersh Lake Drainage Dist. v. Johnson, 309 U.S. 485, 
60 S.Ct. 640, 84 L.Ed. 881, 128 A.L.R. 386. 

The judgment of the District Court is 

Affirmed. 


SECTION 4. MERGE® AND CONSOLIDATION 

In the law of private corporations a distinction has been ob- 
served between merger and consolidation. Merger is a process 
by which A absorbs B without break in the corporate life of A. 
Consolidation involves the creation of a new corporation which 
succeeds the constituent units. 15 Fletcher, Cyclopedia Corpora- 
tions § 7041 (Perm, ed., rev. vol. 1938) . For what purpose this 
distinction continues to be significant is not our immediate con- 
cern. In local government law the matter depends, to a pecu- 
liar degree, upon the express language of statutes. It may be 
purely a matter of labels, as where “consolidation” is used to 
make the absorption of a small municipality by a large one more 
palatable to the people of the former. The absorption situation, 
moreover, has, in some states, been provided for under the head 
of “annexation.” The important consideration is the effect of 
the change upon: (1) the funds and properties of the constituent 
units, (2) the rights, duties and sundry legal relationships of the 
constituent units with third parties, (3) files, records and docu- 
ments, (4) pending litigation, (5) existing ordinances, resolutions, 
rules and regulations, (6) officers and employees and (7) out- 
standing permits and licenses. Difficulties may be expected if 
these matters are not regulated by the enabling statute or the 
statute is not well thought out. Thus, the statute should make 
it plain whether the general obligation funded debt of a constitu- 
ent unit is to become the burden of the new or surviving unit 
or is to be provided for by debt service taxes laid only on prop- 
erty within the boundary of the constituent unit. If, moreover, 
the statute provides that the ordinances, resolutions, rules and 
regulations of a lesser constituent unit shall become inoperative 
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and those of the principal unit shall be effective throughout the 
nevs7 unit until changed what would happen to the comprehensive 
zoning ordinance of a lesser unit? Patently, that ordinance 
should remain in effect until it can be integrated with the zoning 
pattern for the new unit. Again, what happens to civil service 
personnel and to pension or retirement funds? 

In a home rule state provisions might be made for the sub- 
mission of a home rule charter to the voters at the same time 
as the question concerning consolidation. The Oregon statute 
is summarized in State ex rel. Cutlip v. Common Council of City 
of North Bend, 171 Or. 329, 137 P.2d 607 (1943), a case in which 
the members of the common council of one of two cities, proposed 
to be consolidated, were required by mandamus to sit in joint 
meeting with the governing body of the other city to pass on the 
sufficiency of a consolidation petition. Under the statute it was 
their duty to designate members of a charter commission in the 
event the petition was found to be sufficient. 


SECTION 5. DISSOLUTION 

Dissolution is not a common affair vidth substantial well-estab- 
lished general function units. The old scheme of dissolving such 
a unit and then setting up a new one, with minor variations, in 
its stead, as a means of defeating creditors is interesting largely 
as history. The recent depression, so far as the writer is aware, 
produced no such manifestation of the spirit of repudiation. A 
number of pertinent leading cases reached the Supreme Court 
of the United States in the last quarter of the nineteenth cen- 
tury. The Supreme Court was, of course, strongly disposed to 
consider the new corporation fully liable on the obligations of 
the old on a simple successor corporation theory. Shanleigh v. 
San Angelo, 167 U.S. 646, 17 S.Ct. 957 (1897), involved the ap- 
plication of the succession theory to a situation, where, after ex- 
ercising corporate powers, including the issuance of bonds, the 
town of San Angelo had been disincorporated by decree on direct 
attack by the state. Apparently the ground of the decree was 
the inclusion within the town of much unimproved rural land. 
The city of San Angelo was incorporated two years later. The 
area was the same save for the rural lands. In a bondholder’s 
suit against the city on bonds of the town the Supreme Court 
embraced the view that the city was liable on matured coupons 
as a successor corporation to the town, which was to be deemed a 
de facto unit at the time the bonds were issued. 

In quite a different category are the numerous ad hoc units 
and small municipalities which either never had any raison 
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d’etre or, for one reason or another, have ceased to have one. 
There are undoubtedly quite a few which do not operate but 
exist merely as corporate shells. They are ripe for “winding up.” 
Mere non-user of the corporate franchise and powers does not 
of itself, under the prevailing view, effect a dissolution of an in- 
corporated local unit. It is a public agency, an instrument of 
government, and does not stand on a footing with private cor- 
porations in this respect. I Dillon, Mun.Corps., § 330 et seq. 
(5th ed. 1911). The legislature may, of course, make non-user 
a legal ground for forfeiture or dissolution. The brief West 
Virginia provisions on the subject will serve to illustrate statu- 
tory regulation of both involuntary and voluntary dissolution of 
municipalities. W.Va. Code §§ 467-468 (Michie, 1943). 

“If a majority of the votes cast be ‘For discontinuance of char- 
ter,’ then the charter rights and privileges of such town shall 
cease with the terms of office of the council then in existence: 
Provided, That all debts or other obligations outstanding against 
such corporation shall be settled in fuU.” 

It will be observed that the West Virginia statute makes no 
express provision for the disposition of the funds, other property 
and records of a dissolved municipality, although § 467 assumes 
that funds and other property go to the state. That, of course, 
is the effect of dissolution unless the statute directs otherwise, 
as in Illinois, where it is required that, eifter the business affairs 
of a dissolved municipality have been “closed up” any money 
remaining shall be transferred to school purposes. III.Ann.Stat. 
c. 24, § 7-47 (Smith-Hurd, 1942). 

Alabama has an unusual statutory scheme for reinstatement, 
by order of the probate judge of a county, of the corporate or- 
ganization of a town or city, which has permitted its organization 
“to become dormant and inefficient,” upon petition of a majority 
of the taxpayers of the town. Ala.Code, Title 37, § 16 (1940). 
The petition is jurisdictional; one which was signed simply by a 
majority of resident taxpayers has been declared fatally defec- 
tive. Town of Flat Creek v. Alabama By-Products Corp., 245 
Ala. 528, 17 So.2d 771 (1944). 

A mere change in classification, as from village to city, by 
reason of an increase in population, does not affect the corporate 
identity of a municipality. City of Oakwood, Ohio, v. Hartford 
Accident and Indemnity Co,, 81 F.2d 717 (C.C.A, 6th, 1936). 

A Note on De Facto Local Units 

“Briefly stated, the doctrine (of de facto local units) is that 
where there is authority in law for a municipal corporation, the 
organization of the people of a given territory as such a corpo- 
ration under color of delegated authority, followed by an user in 
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good faith of the governmental powers incidental thereto, will 
be recognized by the law as a municipal corporation de facto, 
wherever through the failure to comply with the constitutional 
or statutory requirements the corporation cannot be said to exist 
de jure.” C. W. Tooke, “De Facto Municipal Corporations under 
Unconstitutional Statutes” 37 Yale L.J. 935 (1928) . 

The basis for this doctrine is a very strong public policy sup- 
porting the security of units of local government and the con- 
duct of their business against attack grounded upon collateral 
inquiry into the legality of their organization. It also underlies 
the theory that local units may exist by prescription. Thus, 
where there has been long user of corporate powers under forms 
of law and a law existed under which a unit could have been legal- 
ly organized there is a presumption of regularity which over- 
rides the fact that no record of original organization can be 
found. Robie et al.. Trustees of School District No. 5 in Bath, 
V. Sedgwick and Hardenbrook, 35 Barb. (N.Y.) 319 (S.Ct. of 
N.Y. 1861) . On the other hand, the state controls the objects and 
methods of creation of local units and, to effectuate a policy in 
that area, it should be free to challenge local departures from 
that policy. Ordinarily, when such a policy has clashed with 
that supporting the security of local transactions the former has 
prevailed. Long exercise of corporate powers without question 
from any quarter was not enough to silence the state; it might 
still attack directly, in quo warranto or some appropriate stat- 
utory proceeding, the legal existence of a local unit either on the 
ground that there was no authority in law for its existence or 
that there were irregularities in its organization, as the case 
might be. The obvious hardships and confusion which could be 
expected from a judgment of ouster has led some courts to exer- 
cise a discretion to deny relief to the state where there had been 
long acquiescence in the functioning of the challenged local unit. 
Probably the leading case is State v. Leatherman, 38 Ark. 81 
(1881) . For other cases see Note 101 A.L.R. 581 (1936). 

While corporations by prescription are rare, the de facto doc- 
trine is of some practical importance. 

It may be conceded that for there to be a de facto local unit 
there must be some color of authority or warrant in law for its 
existence. Whether that element was present has been a ques- 
tion of some difficulty where it was alleged that a statute under 
which a local unit had been organized was unconstitutional. 
Were we bound by the observation of Mr. Justice Field in Norton 
V. Shelby County, 118 U.S. 425, 6 S.Ct. 1121 (1886), that an 
unconstitutional statute is void ab initio, a practical solution 
might be blocked. In a number of state courts, however, his 
rigid a priori approach has been rejected and collateral attack, 
based upon the asserted unconstitutionality of the basic statute,. 
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not permitted. See Field, “The Status of a Municipal Corpora- 
tion Organized under an Unconstitutional Statute” 27 Mich.L. 
Rev. 523 (1929) . After reviewing the cases the late Professor 
C. W. Tooke concluded that the statute under attack was not 
alone sufficient color of authority but that, taken with a separate 
valid law or a recognition of the potential existence of the unit 
by the general laws or constitution of the state, it was enough. 
Tooke, op. cit. supra. This general motion of political existence 
simply means that the unit must be of a sort which is legally possi- 
ble rander the legal system of the state and usually would obviate 
all difficulty because the state constitution and general laws recog- 
nize the existence, prospective at least, of such units as munici- 
palities. Suppose the unit in question is a new type of ad hoc 
creation and the constitutional question goes to the authority of 
the legislature to establish it? In other words the very question 
is whether the constitution recognizes such units. The United 
States Supreme Court has recently rejected the ab initio theory 
and recognized that a declaration of unconstitutionality does not 
erase what has gone before. Chicot County Drainage District 
V. Baxter State Bank, 308 U.S. 371, 60 S.Ct. 317 (1940) , rehear- 
ing denied 309 U.S. 695, 60 S.Ct. 581 (1940). If the adjudica- 
tion adverse to constitutionality does not amount to retroactive 
invalidation of a statute, why was it not sufficient color of au- 
thority prior to that time to stand off him who would attack the 
existence of a local unit organized under it? It is well to bear in 
mind that “constitutionality” is not a matter of absolutes. It is, 
indeed, a relative matter conditioned by many variables, whether 
of time, place, person or circumstance. Nor does a court have 
jurisdiction “in rem” of a statute. Its function is to decide a con- 
stitutional question where necessary to the disposition of a case 
before it and to do so simply for purposes of that case. The 
practical effect goes far beyond the reach of res adjudicata, of 
course, because stare decisis and common sense tell us pretty well 
what would happen in some other case, undistinguishable on the 
facts. 

Defective incorporation may be obviated and a de facto unit 
rendered de jure by subsequent legislative recognition or valida- 
tion. Recognition has been made out, where, after attempted 
incorporation, legislation has been enacted, which, for one pur- 
pose or another (apart from ouster or dissolution) treated a unit 
as a going concern. I DiUon, Mun.Corps. § 68 (5th ed. 1911). 
Validation may be employed freely where there are no applicable 
constitutional limitations. In Texas it has been held that the 
constitutional ban on incorporation of municipalities by local or 
special legislation does not preclude validation of the defective 
incorporation of a city under the general law. State v. Larkin, 
•41 Tex.Civ.App. 253, 90 S.W. 912 (1905). There is something 
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to be said for this, since the municipality will be govemed by the 
general law and thus the purpose of incorporation under general 
law not defeated. The Texas Legislature has resorted quite fre- 
quently to validating measures with respect both to original in- 
corporation and to annexation of territory. See, for example, 
Tex.Acts of 1941, c. 19, and Tex.Acts of 1935, 2d C.S., c. 440, § 1. 


OCEAN BEACH HEIGHTS, INC., V. BROWN-CRUMMER 
INVESTMENT CO. 

Supreme Court of the United States, 1938. S02 U.S. 614, 58 S.Ot. 385. 

Mr. Justice Butler delivered the opinion of the Court. 

The question is whether for the payment of its outstanding 
bonds the respondent town may tax petitioners’ lands which, 
without statutory authority, were included by boundaries defined 
in proceedings for its incorporation. Petitioners’ contention is 
that the lands never were within the boundaries of the towns 
de jure or de facto, and that therefore they are not subject to its 
taxing power. 

The Florida statutes empower the male inhabitants of any 
hamlet, village, or town “to establish for themselves a municipal 
government,” Compiled General Laws 1927, § 2935, to be desig- 
nated an incorporated town if it contains less than 300 registered 
voters, section 2936. They require notice specifying time and 
place of meeting and the proposed corporate limits, section 2937, 
and direct that “the qualified electors present, being not less 
than two-thirds of those whom it is proposed to incorporate, and 
not less than twenty-five in number, shall select a corporate name 
. . . for the municipality . . . and designate by definite 
metes and bounds the territorial limits,” section 2938. 

In 1892, in Town of Enterprise v. State, 29 Fla. 128, at page 
145, 10 So. 740, 744, the state Supreme Court held that the stat- 
ute did not permit incorporation of disconnected tracts of land, 
found a part of the territory proposed to be incorporated to be 
disconnected from the other part, and declared: “An attempt to 
incorporate two distinct detached tracts of land, as corporate 
territory under one government, is unauthorized and void.” 

In 1926, electors residing in Dade county, Fla., on the west 
side of Biscayne Bay, incorporated a town, Miami Shores, now 
called North Miami. The boundaries specified by the incorpo- 
rators included approximately 16 square miles, 14 of which were 
on the west side of the bay and had a population of 2,500. Two 
square miles were on the east side and had but 12 inhabitants. 
Though nearly vacant, these lands were much more valuable 
than all the property on the west side. The water separating 
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the two areas is about a half mile wide. At the time of incor- 
poration, construction of a causeway had been commenced, but 
its beginnings having been destroyed by hurricane later in that 
year, it has not been built. By land the distance between the set- 
tlement on the west side and the east side area is about ten miles, 
and to go by land from one to the other it is necessary to pass 
through another municipality. Petitioners own lands on the east 
side. 

Between January 1, 1927, and April 1, 1928, the town issued 
bonds, $238,000 of which are outstanding. In each bond the 
town pledged its faith and credit for payment and declared that 
provision had been made for the levy and collection, each year 
that the bond remained outstanding and unpaid, of sufficient 
taxes on all taxable property within its limits to pay principal 
and interest as they came due. But none of the bonds contained 
any statement indicating the boundaries of the town or in any 
manner representing that any part of the area on the east side 
of the bay was within its limits. The bonds were validated by 
decrees of the circuit court for Dade county. Sections 5106- 
5109, Compiled General Laws 1927. No owner of east side land 
was party to the validation suits and no question as to whether 
the town included any part of the lands east of the bay was there 
involved. Proceeds of the bonds were used for the construction 
of permanent improvements; the only part spent on the east 
side was $6,000 for mosquito eradication, most of which went 
for equipment which the town still owns. 

In a quo warranto suit brought by the state on the relation 
of its Attorney General in August, 1929, and in a later suit 
brought by owners of east side lands to cancel tax certificates 
on their lands, the state Supreme Court held that the statute 
relied on for creation of the municipality did not authorize in- 
clusion of noncontiguous areas. Mahood v. State, 101 Fla. 1254, 
133 So. 90; Leatherman v. Alta Cliff Co., 114 Fla. 305, 153 So. 
845. And in those suits it was finally adjudged that the east side 
was not and never had been a part of the incorporated town, 
and that the town never acquired jurisdiction de jure or de facto 
over the land east of the bay. A decree of ouster as to the east 
side land was entered in December, 1931, and tax certificates on 
lands on that side were canceled. No bondholder was a party 
to either of these suits. 

Prior to the quo warranto suit, the jurisdiction of the town 
over the east side was not challenged by the state, property 
owners, or others. And until prevented by the decree of ouster, 
the town exerted municipal authority on both sides of the bay 
within the boundaries defined by west side electors acting to 
incorporate the town. It laid taxes on east side lands, some of 
which were paid by petitioners. 
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In 1930 respondent sued the town in the United States District 
Court for Southern Florida and got judgment on nine of the 
bonds. There was involved no question as to whether the east 
side lands ever were within the town or liable to^ be taxed to 
pay the bonds. In 1931 respondent brought in the same court 
a mandamus suit to compel the town and its officers to levy taxes 
on all the lands within the boundaries defined by the incorpora- 
tors. Owners of land on the east side, including petitioners, 
were permitted to intervene. They maintained that the town 
had no jurisdiction over their lands or authority to tax them. 
The court entered a decree commanding the town and its officers 
to tax all the property within the town limits as originally de- 
fined. The town and its officers did not object to the decree nor 
appeal from it. The intervening east side owners attempted to 
have it reviewed in the Circuit Court of Appeals. The court 
held that, as the judgment was not against them, they had no 
standing to question it, and dismissed their appeal. Normandy 
Beach Development Co. v. U. S. ex rel. Brown-Crummer Inv. 
Co., 5 Cir., 69 F.2d 105. 

Then respondent brought this suit for itself and other bond- 
holders against the town, its officers, the clerk of the circuit 
court of Dade county, and east side landowners, including the 
petitioners. It alleged that the town was unable to pay the bonds 
unless permitted to levy and collect taxes on east side property; 
that the town and its officers were ready and willing so to do, 
but were prevented by the decrees in the Mahood and Leather- 
man Cases, and that the clerk of the circuit court was boimd 
by the decree in the latter case. It prayed an injunction to re- 
strain petitioners from interfering, by use of the ouster decree 
or otherwise, with the levy or collection of taxes on east side 
lands for the payment of respondent’s judgment and the out- 
standing bonds and to restrain the town and the clerk of the 
court from refusing to levy or to take steps required for collec- 
tion of such taxes. The town and its officers answered and in 
effect joined in the prayer of the bill. Petitioners moved to dis- 
miss, the court denied their motion; two of them answered. 
The parties introduced their evidence; the court found the facts 
and entered its decree substantially as prayed. Petitioners alone 
appealed. The Circuit Court of Appeals affirmed on the ground 
that the town de facto included the east side lands. 5 Cir., 87 
F.2d 978. 

That view cannot be sustained. This case differs essentially 
from those dealing with good-faith attempts to organize munici- 
palities under unconstitutional enactments presumed valid imtil 
adjudged repugnant to fundamental law. See, e. g., Clapp v. 
Otoe County, 8 Cir., 104 F. 473, 482; Speer v. Board of County 
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Com’rs, 8 Cir., 88 F. 749, 765; Ashley v. Board of Supervisors, 
6 Qr., 60 F. 55, 64; City of Winter Haven v. Gillespie, 5 Cir., 
84 F.2d 285, 287; State v. City of Cedar Keys, 122 Fla. 454, 462, 
463, 165 So. 672. In the absence of a law authorizing the crea- 
tion of a municipality de jure there can be none de facto. Mc- 
Quillan, Municipal Corporations, 2d Ed., § 175; City of Guthrie 
V. Wylie, 6 Okl. 61, 66, 55 P. 103; Norton v. Shelby County, 
118 U.S. 425, 444, 6 S.a. 1121, 30 L.Ed. 178; Shapleigh v. San 
Angelo, 167 U.S. 646, 655, 656, 17 S.Ct. 957, 42 L.Ed. 310; 
Tulare Irrigation District v. Shepard, 185 U.S. 1, 13, 22 S.Ct. 
531, 46 L.Ed. 773; United States v. Royer, 268 U.S. 394, 397, 
45 S.Ct. 519, 520, 69 L.Ed. 1011; Evenson v. Ellingson, 67 Wis. 
634, 646, 31 N.W. 342; Duke v. Taylor, 37 Fla. 64, 77, 19 So. 
172, 31 L.R.A. 484, 53 Am.St.Rep. 232. The town de jure could 
not be made to include the east side. Mahood v. State, supra; 
Leatherman v. Alta Cliff Co., supra. Mere inspection of the 
statute and the defined boundaries unmistakably shows that the 
west side electors were without authority to incorporate the 
east side tract with that in which they resided. Unquestionably, 
these were detached tracts within the meaning of the statute. 
The state Supreme Court having held that attempted incorpora- 
tion of detached areas was unauthorized and void. Town of En- 
terprise V. State, supra, there existed no color of authority for 
the inclusion of the east side. The east side lands could not be 
brought within the taxing power of the town by the owners’ 
acquiescence in its attempted exertion of jurisdiction over them 
and payment of taxes thereon that it in form laid prior to the 
ouster decree. The town de facto could not derive from the con- 
sent of the east side owners jurisdiction that it de jure was with- 
out capacity to receive. The consent of owners of land located 
beyond permissible limits of the municipality cannot be made 
to serve as would a statutory grant of power. Hayes v. Holly 
Springs, 114 U.S. 120, 126, 127, 5 S.a. 785, 29 L.Ed. 81; Mer- 
rUI V. Monticello, 138 U.S. 673, 693, 694, 11 S.a. 441, 34 L.Ed. 
1069. As the east side lands never became liable to be taxed by 
the town to pay its bonds, respondents were not entitled to re- 
strain petitioners from defending against levy and collection of 
the taxes or to any relief in this suit. The decree of the Circuit 
Court of Appeals will be reversed and the case will be remanded 
to the District Court, with directions to dismiss the bill. It is so 
ordered. 

Reversed and remanded, with directions.® 


6 It is to be borne in mind that direct attack upon the corporate existence 
of a local unit of a state cannot be made in a federal court. It does not bare 
quo warranto jurisdiction. Morin v. City of Stuart, 111 F.2d 773, 129 A.L.K.. 
250 (0-O.A.5th, 1940). 



Chapter 4 
PERSONNEL 
SECTION 1. OFFICERS 

PEOPLE, ON COMPLAINT OF CHAPMAN, v. RAPSEY 

Supreme Court of California, 1940. 16 Cal.2d 636, 107 P.2d 388. 

Carter, Justice. This is an action in quo warranto instituted 
by plaintiff and appellant with the authorization of the Attorney 
General of California pursuant to the provisions of section 803 
of the Code of Qvil Procedure to determine by what right and 
authority the defendant and respondent held the office of city 
judge of the city of San Bruno in San Mateo county. The city 
of San Bruno is a city of the sixth class, organized pursuant to 
the provisions of section 850 et seq. of the Municipal Corporations 
Act (Deering’s General Laws, Act 5233) . 

The complaint alleged that on May 14, 1924, the city council 
of said city appointed the defendant as city judge of said city, 
and thereafter he took possession of said office and ever since 
has been and now is in control of said office; that on May 25, 
1937, said city council appointed the defendant as city attorney 
of said city, and thereafter he took possession of said office and 
ever since has been and now is in control of said office. 

The prayer of the complaint was for judgment that said de- 
fendant is not entitled to the office of city judge and that he be 
ousted and excluded therefrom. 

To said complaint the defendant interposed a general demur- 
rer which the tried court sustained without leave to amend, and 
thereupon entered judgment dismissing said action. 

Appellant contends that the positions of city attorney and city 
judge of a city of the sixth class are incompatible and that one 
person cannot fully perform the duties of both positions at the 
same time without giving rise to such incompatibility as must 
operate to vacate the first position held. Respondent contends 
that a city attorney of a city of the sixth class is not a public 
officer, and even if he were such officer, the duties imposed upon 
him by statute are not such as to conflict with his duties as city 
judge and that there is no incompatibility between the two 
offices. 

Authority for the appointment of a city attorney of a city of 
the sixth class is contained in section 852 of the Municipal Cor- 
porations Act (Deering’s General Laws, Act 5233), wherein a 
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city council is authorized to appoint “a city attorney . . . 

and such other subordinate officers or employees as in its judg- 
ment may be deemed necessary”. The compensation of such 
city attorney may be fixed from time to time by the city council 
by resolution or ordinance and he shall hold office during the 
pleasure of said city council. Section 879 of said Municipal 
Corporation Act prescribes the duties to be performed by such 
city attorney as follows: “It shall be the duty of the city attor- 
ney to advise the city authorities and officers in all legal matters 
pertaining to the business of said city, to frame all ordinances 
and resolutions required by the city council, and perform such 
other legal services as said city council may require from time 
to time. ...” 

Other statutory provisions confer the following additional 
duties upon a city attorney of a city of the sixth class: To ap- 
prove all bonds, notes and warrants which are to secure city 
deposits (Act 2834a, section 4 of Deering’s General Laws) ; to 
defend all suits for damages brought against any officer of the 
city on account of injuries to person or property resulting from 
the negligence and carelessness of such officer or from the dan- 
gerous or defective condition of any public streets, highways, 
buildings, parks, grounds, or works due to such officer’s negli- 
gence or carelessness (Act 5150, section 2 of Deering’s General 
Laws) ; to defend the city in any suit for damages brought 
against the city on account of injuries to person or property al- 
leged to have been received as a result of the dangerous or de- 
fective condition of any public streets, highways, buildings, 
parks, grounds, works or property (Act 5149, section 2 of Deer- 
ing’s General Laws) ; and to abate public nuisances (section 731 
of the Code of Civil Procedure) . 

While there is no specific provision in the statutes requiring a 
city attorney to take an oath of office, section 853 of the Munici- 
pal Corporations Act provides: “Every officer of such city, be- 
fore entering upon the duties of his office, shall take and file 
with the city clerk the oath of office required by the Constitu- 
tion and the laws of the State.” 

In view of the statutory provisions creating the position of city 
attorney in cities of the sixth class and conferring upon such 
attorney the duties and responsibilities hereinabove specified, it 
would seem to be in harmony with the policy of this state as 
declared in its constitutional and statutory provisions to requite 
that a city attorney of a city of the sixth class should take the 
oath required by the Constitution and laws of this state in ac- 
cordance with the above-quoted provision of section 853 of the 
Municipal Corporations Act. 

Fobdham Local GoT.tr.O.B.— 17 
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While it is true that the compensation and term of office of a 
city attorney of a city of the sixth class is fixed by the city coun- 
cil of such city, it is equally true that the duties of such attorney 
as prescribed by statute pertain to the public and are continuing 
and permanent, and we think it is clear that the office of city at- 
torney of a city of the sixth class falls well within the definition 
of the term “public office” as defined by this court in the lead- 
ing case of Patton v. Board of Health, 127 Cal. 388, 59 P. 702, 
706, 78 Am.St.Rep. 66, wherein this court said: “It seems to be 
reasonably well settled that where the legislature creates the 
position, prescribes the duties, and fixes the compensation, and 
these duties pertain to the public, and are continuing and perma- 
nent, not occasional or temporary, such position or employment 
is an office, and he who occupies it is an officer. In such a case, 
there is an unmistakable declaration by the legislature that some 
portion, great or small, of the sovereign functions of government 
are to be exercised for the benefit of the public, and the legisla- 
ture has decided for itself that the employment is of sufficient 
dignity and importance to be deemed to be an office.” 

In the case of Leymel v. Johnson, 105 Cal.App. 694, 288 P. 
858, 859, the District Court of Appeal quoted with approval from 
volume 21, California Jurisprudence, pages 819 and 820, as 
follows: 

“ ‘The words “public office” are used in so many senses that 
the courts have affirmed that it is hardly possible to undertake 
a precise definition which will adequately and effectively cover 
every situation. Definitions and application of this phrase, de- 
pend, not upon how the particular office in question may be des- 
ignated nor upon what a statute may name it, but upon the 
power granted and wielded, the duties and functions performed, 
and other circumstances which manifest the nature of the posi- 
tion and mark its character, irrespective of any formal designa- 
tion. But so far as definition has been attempted, a public office 
is said to be the right, authority, and duty, created and confeiTed 
by law — ^the tenure of which is not transient, occasional, or inci- 
dental— by which for a given period an individual is invested 
with power to perform a public function for public benefit. 

‘“The individual who occupies such an office is a public officer. 
He is a public agent and as such acts only on behalf of his prin- 
cipal, the public, whose sanction is generally considered as nec- 
essary to give to acts performed by the officer the authority and 
power of a public act or law. An “incumbent” is one who is in 
the present possession of an office. The terms “officer’' and 
“office” are paronymous, and in their original and proper sense 
are to be regarded as strictly correlative. They may be used in 

FoBDHAMliOGALGaV.U..C^B//:;' . 
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a sense other than the proper one, but the presumption is, un- 
less the contrary appears, that the proper sense was intended. 

“ ‘Of the various characteristics attached to public office by 
definition, some are regarded as indispensable, and others, while 
not in themselves conclusive, are yet said to indicate more or less 
strongly the legislative intent to create or not to create an office. 
One of the prime requisites is that the office be created by the 
Constitution or authorized by some statute. And it is essential 
that the incumbent be clothed with a part of the sovereignty 
of the state to be exercised in the interest of the public.’ ” 

We see nothing in the above-quoted excerpts which can be 
said to be repugnant to a pronouncement that a city attorney 
of a city of the sixth class is a public officer occupying a public 
office under the law of this state, and we are of the opinion that 
he is such public officer invested with all the rights and privi- 
leges and subject to all of the limitations and restrictions imposed 
by the Constitution and laws of this state and considerations 
of public policy. 

Turning then to the question as to whether or not the posi- 
tions of city judge and city attorney of a city of the sixth class 
are incompatible and cannot be held by one person at the same 
time, our attention is directed to section 882 of the Municipal 
Corporations Act (Deering’s General Laws, Act 5233), which 
provides in substance that a city court is established in said city, 
to be held by a city judge, which in cities having a population 
of less than 30,000 shall have the same jurisdiction as a justice’s 
court of a Class B in all civil and criminal actions arising within 
the corporate limits of such city and which might be tried in 
such a justice’s court, and that such city court may also exer- 
cise the jurisdiction of a court of small claims in the same man- 
ner as provided by law for the exercise of similar jurisdiction by 
justices of the peace. 

Turning to subdivision 2 of section 112 of the Code of Civil 
Procedure we find that justice’s courts of Qass B have original 
jurisdiction in all cases at law in which the demand exclusive 
of interest or the value of the property in controversy, amounts 
to $300 or less, except cases of law which involve the title or 
possession of real estate, or the legality of any tax, impost, 
assessment, toll or municipal fine. 

It is conceded by both parties to this action that there is no 
statutory inhibition against the holding of both of the offices 
here in question by one person at the same time and that the 
impediment to such holding must be predicated upon the com- 
mon law doctrine of public policy which is well recognized as 
the foundation for many decisions of the courts of this state. 
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This policy arid the rule which developed therefrom was given 
attention in the case of People v. Garrett, 72 Cal.App. 452, 237 
P, 829, 830, where the court said: “The doctrine arising from 
attempts by single individuals to exercise the functions of in- 
compatible offices springs out of considerations of public policy 
. . ., such considerations arising naturally from the view 

that two offices cannot be held by one person when, from the 
divergent character of the offices, the public interest will suffer 
thereby.” ... 

In the various statutes to which we have referred herein as 
specifying the duties which a city attorney of cities of the sixth 
class is required to perform, it is obvious that he may be re- 
quired from time to time to appear before the city judge and 
prosecute or defend actions to which the city is a party. Many 
cities of the sixth class now own their own utilities such as water 
and electricity, and quite often it is necessary for such city to 
institute proceedings for the collection of claims for water and 
electricity furnished their patrons. Such actions could properly 
be brought in the city court, and the city attorney would, of 
course, represent the city. It is obvious that he could not do 
so if he were also city judge. As was declared by the Supreme 
Court of Maine in the case of Howard v. Harrington, 114 Me. 
443, 96 A. 769, 771, L.R.A.1917A, 211: “He cannot be both pros- 
ecutor and judge. The duties are repugnant. He can only per- 
form the duties of one office by neglecting to perform the duties 
of the other. It is not for him to say in a particular instance 
which he will perform and which he will not. The public has a 
right to know with certainty. Stubbs v. Lee, supra [64 Me. 195, 
18 Am.Rep. 251]. Thence it is that two such offices must be held 
to be incompatible.” 

The two offices in question being incompatible, it follows that 
when the respondent accepted the office of city attorney, said 
acceptance had the effect of vacating or terminating his right 
to hold the office of city judge. As was said in People v. Gar- 
rett, supra: “The rule is settled with xmanimity that where an 
individual is an incumbent of a public office and, during such 
incumbency, is appointed or elected to another public office, and 
enters upon the duties of the latter, the first office becomes at 
once vacant if the two are incompatible (Mechem, Public Officers, 

§ 419; 22 R.C.L. tit. ‘Public Officers,’ § 63) . . . . » 

It appearing from what we have said in the foregoing opinion 
that respondent was at the time of the commencement of this 
action unlawfully holding the office of city judge of the city of 
San Bruno, the present action in quo warranto was the proper 
method of challenging his right thereto, and the complaint on 
behalf of appellant alleged sufficient facts to constitute a cause 
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of action, and defendant’s demurrer thereto should have been 
overruled. 

The judgment is reversed with directions to the trial court 
to overrule the demurrer and proceed with the disposition of the 
cause in accordance with the views herein expressed.^ 


The principal case involved incompatibility of functions. In- 
compatibility may also arise from the relation of the two offices, 
as where one involves power to appoint the other, supervision 
over it or power to audit its execution. 

A closely related question is whether, assuming that two of- 
fices are not otherwise incompatible, public policy forbids the 
holder of one, with power of appointment to the second, to ap- 
point himself. An affirmative answer has been given in a situa- 
tion where the appointee was a member of an appointing body 
and he did not participate or his vote was not decisive. Note 30 
Canf.L.Rev. 686 (1942); Note 133 A.L.R. 1257, 1265 (1941). 

The distinction between a public office and public employment 
obviously makes for important differences in legal effect. There 
is no property or contract element in the former to stay the hand 
of government While an officeholder may invoke the aid of 
the law to protect him in his position as such, whether to en- 
force payment of salary earned, to oust a usurper, or what not, 
he has no vested interest as against the state and his office may 
be swept from under him at midstream without violating any 
federal constitutional guaranty. Higginbotham v. City of Baton 
Rouge, La., 306 U.S. 535, 59 S.a. 705 (1939) . The same is 
true as to state due process and contract clauses as had been 
decided by the Louisiana Supreme Court in the case last cited. 

The determination of the question whether X is an officer or 
employee must be made with reference to the particular lan- 
guage of the pertinent provision of positive law and to the pur- 
pose for which the decision is being made. What, for example, 
is the status of a city manager under a constitutional provision 
limiting the salaries of “public officers” ? The Kentucky Court 
of Appeals has ruled that he is an officer, not an employee. City 
of Lexington V. Thompson, 250 Ky. 96, 61 S.W.2d 1092 (1933). 
The court was impressed by the broad governmental powers ex- 
ercised by the manager. The real difficulty lay with the consti- 
tutional provision itself. A proposal to amend it, initiated by 
Ky.Acts of 1942, c. 171, failed at the polls in 1943. 

Is a police officer of a city an employee in the sense of a work- 
men’s compensation law applicable to persons in the service of 

1 Discussed in Note 29 Oallf.D.Bev. 535 (1941). 
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employers under contracts of hire? Should the fact that a police 
officer exercises governmental authority as a conservator of the 
peace and thus is a civil officer in that sense control the narrow 
compensation question? It was accorded that effect in Cornet 
V. City of Chattanooga, 165 Tenn. 563, 56 S.W.2d 742 (1933). 

Constitutional and statutory provisions against dual office- 
holding are common. They vary widely. Section 4 of Article 
XIX of the Louisiana Constitution of 1921 is set out here mere- 
ly as an illustration, not necessarily typical, of the general type 
of provision. 

Section 4. No member of Congress, nor person holding 
or exercising any office of trust or profit under the United 
States, or any State, or under any foreign power shall be 
eligible as a member of the Legislature, or hold or exercise 
any office of trust or profit under the State; nor shall any 
person hold or exercise, at the same time, more than one 
office of profit except that of Justice of the Peace or Notary 
Public. Provided, this section shall not apply to Officers in 
the Reserve of the United States Army, Navy, Marines, and 
National Guard. 

The reference to an office “under the State” suggests state, 
as distinguished from local officers. The Louisiana Supreme 
Court has adopted what amounts to a middle position. It treats 
the clause as applicable to officers whose duties concern the state 
at large although exercised in particular local areas. This brings 
sheriffs, clerics of courts and members of parish school boards, 
which are units in a statewide school system, within the reach 
of the clause. State ex rel. Wimberly v. Barham, 173 La. 488, 
137 So. 862 (1931) . Most local officers would remain unaffected. 
Legislation may, of course, bridge the gap. See La. Criminal 
Code, Art. 137 (1942). 

If the constitutional language is general and refers, for ex- 
ample, to holding more than “one lucrative office at the same 
time”, local as well as state offices are covered. See Tenn .Const., 
Art. II, § 26. 

The elements of honor and trust gain little notice in the cases. 
It is the profit factor which stands out, even where the constitu- 
tion reads as does that of Louisiana. 

While in some states positive law expressly gives acceptance 
of a second office in violation of a dual officeholding prohibition 
the effect Of vacating the first, that is the general rule elsewhere 
without aid of such a provision. See Note 100 A.L.R. 1162, 1170 
(1936). 

If the first assumed of the two offices was a seat in the legis- 
lature what would be the effect of the house seating one over 
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the dual officeholding objection? Does the power of the house to 
determine the qualification of its members render the decision 
of the house final in this type of situation? The Tennessee Su- 
preme Court has ruled in the affirmative. State ex rel. Ezzell 
V. Shumate, 172 Tenn. 451, 113 S.W.2d 381 (1938). In these 
circumstances, since the constitution forbids holding more than 
one lucrative office at the same time, the individual’s acceptance 
of the second office would, doubtless, be rendered abortive. This, 
of course, is the reverse of the normal pattern — ^vacation of the 
first office. 

A state cannot control the public offices of another sovereign. 
Thus, it is usually decided that, if the first office assumed existed 
under another sovereign, one could not qualify for the second 
post until he had actually surrendered the first. See State ex 
rel. Welty v. Outland, 149 Ohio St. 13, 77 N.E.2d 245 (1948), 
and collection of cases in Note 100 A.L.R. 1162, 1183 (1936). 
The quoted Louisiana provision is not alone in making express 
exception for commissioned officers in the armed services of the 
United States. See, for example, Tex.Const., Art. 16, §§ 33, 40. 
An officer in the armed forces is an officer of the United States. 
Thus, the situation may present difficulty, absent an appropriate 
exception. See Note 157 A.L.R. 1456 (1945) citing earlier an- 
notations. A leave of absence plan may be an adequate solution. 
See Note 30 Calif.L.Rev. 99 (1941) and In re Advisory Opinion 
to Governor, 151 Fla. 44, 9 So.2d 172, 140 A.L.R. 1492 (1942). 

Is one who is guilty of dual officeholding to be treated as a 
de facto incumbent of the first office? The policy supporting the 
de facto doctrine plainly applies unless it is completely over- 
ridden by the policy against multiple officeholding. The latter 
policy is bolstered by the sanction of ouster (and, in some states, 
criminal liability) . It may be doubted that the additional sanc- 
tion of nullifying acts affecting the interests of local units and 
innocent third parties would be warranted. The decisions are 
not in harmony. The drastic view is represented by Pruitt v. 
Glen Rose Independent School District, 126 Tex. 45, 84 S.W.2d 
1004, 100 A.L.R. 1158 (1935), in which it was decided that ac- 
ceptance of the office of county tax collector by one who held 
the office of school district tax collector completely vacated the 
latter and automatically relieved sureties on the bond securing 
its faithful performance. This result was reached despite the 
provision of the Texas Constitution that all officers shall con- 
tinue to perform the duties of their offices until their succes- 
sors have duly qualified. Tex.Const., Art. 16, § 17. In a recent 
Ohio case it was determined that one, who, in legal effect, had 
vacated his common pleas judgeship by going on active duty as an 
Army officer, was entitled, as against the state, to keep the 
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amount paid him as salary after he returned from the Army and 
resumed the bench without re-election or appointment. State ex 
rel. Witten V. Ferguson, 148 Ohio St. 702, 76 N.E.2d 886 (1947). 

Under Section 2 of Article 6 of the Indiana Constitution no 
person is eligible to hold the office of township trustee for “more 
than eight years in any period of twelve years”. Section 3 of 
Article 15 provides that one holding an office for a given term 
shall hold for that term and until “his successor shall have been 
elected and qualified.” It has recently been decided that one 
who has served eight years as township trustee continues in of- 
fice as a holdover, despite the eight-year limitation, where his 
elected successor dies before qualifying. State ex rel. Fares v. 
Karger, 77 N.E.2d 746 (Ind. 1948) . 


BLACK V. SUTTON 

Court of Appeals of Kentucky, 1945. 301 Ky. 247, 191 S.W.2d 407. 

Sims, Justice. On the first appeal of this case reported in 
299 Ky. 836, 187 S.W.2d 731, the judgment was reversed because 
certain ordinances and resolutions upon which the action was 
founded were not filed with the petition as required by Civil Code 
of Practice, § 120, and because the petition stated conclusions 
rather than facts. Upon return of the case to the circuit court 
an amended petition and the ordinances and resolutions upon 
which the action was founded were filed, which corrected the de- 
fects pointed out in the first opinion. 

We have now confronting us the question of whether or not a 
third class city operating under a commission form of govern- 
ment which has abolished under KRS 89.040 all nonelective of- 
fices, including that of city attorney, can then under a civil serv- 
ice ordinance pursuant to KRS 90.300 to 90.990 appoint a city 
attorney in the guise and under the name of an employee so that 
he may be perpetuated in ofiice. The theory upon which it is con- 
tended that this Can be done is that as an employee who has a 
portion of his salary deducted and placed in the pension fund, 
along with a tax levied for that purpose, he has an inviolable con- 
tract with the city under KRS 90.410, which cannot be affected 
by a repeal of the civil service ordinance. 

The answer to this question requires us to determine whether 
or not the appointment of a city attorney under the civil service 
ordinance made him an officer or an employee of the city, since 
an officer can have no vested right in the office he holds while 
an employee does have a v^ted right in the position he holds 
under the civil service ordinance. 
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In this country offices are not held by grant or contract but 
are created by the law-making power and no person has a vested 
right in them. 2 McQuiUin Municipal Corporations, 2d Ed., § 
514, p. 235; Taylor v. Beckham, 178 U.S. 548, 20 S.Ct. 890, 44 
L.Ed. 1187; Gregory v. Kansas City, 244 Mo. 523, 149 S.W. 466. 
This seems to be the general rule and in the notes to the section 
just cited Judge McQuiUin lists cases from 16 states and from the 
United States Supreme Court. Our case of Hobbs v. Upington, 
121 Ky. 170, 89 S.W. 128, 28 Ky.Law Rep. 131, is not to the con- 
trary, but only holds that an officer after being inducted cannot 
be iUegaUy ousted from office during the time for which he was 
elected. 

While an office established by the Constitution may not be abol- 
ished by the General Assembly, yet one established by statute 
may be abolished by statute. Standeford v. Wingate, 64 Ky. 440; 
Board of Councilmen v. Brawner, 100 Ky. 166, 37 S.W. 950, 38 
S.W. 497, 18 Ky.Law Rep. 684; Board of Aldermen of the City 
of Ashland v. Hunt, 284 Ky. 720, 145 S.W.2d 814, 821. Since the 
General Assembly created the office of city attorney in cities of 
the third class, it cannot be doubted that imder these authorities 
it had the right to abolish it, thus leaving such cities to secure 
counsel by contract. In abolishing that office by KRS 89.040 no 
provision seems to have been made for a city attorney and cer- 
tainly KRS Chapter 89 authorizing a commission form of gov- 
ernment in cities of the third class did not affect the duties of 
city attorney as they were not mentioned. 

It is provided in KRS 89.020 that all laws, applicable to and 
governing cities, by-laws, ordinances and resolutions not incon- 
sistent with Chapter 89, KRS, shall continue in force until al- 
tered or repealed in the manner provided for in that chapter. 

Therefore, that part of KRS 69.480 providing the city attorney 
must be a qualified voter of the city and shall have been a licensed 
practicing attorney for five years, and shaU not be a stockholder, 
officer, agent, attorney or employee of any coiporation or person 
holding a franchise under or with the city, seems to have been 
left intact. Certainly, KRS 69.490 fixing his duties as general law 
officer of the city, and KRS 69.500 relative to his salary, were 
not repealed by the General Assembly in passing KRS 89.040, be^ 
cause, as we said in Calhoun v. Jett, 192 Ky. 383, 233 S.W. 794, 
if the General Assembly had intended to abolish the qualifica- 
tions, duties and salary of the city attorney, it would have been 
an easy matter for it to have so said. 

Thus, it appears that the General Assembly abolished the office 
of city attorney in name only. In City of Lexington v. Thomp- 
son, 250 Ky. 96, 61 S.W.2d 1092, we expressly held that the Gen- 



Personnel 


Ch. 4 


266 


eral Assembly could not convert the office of city manager into a 
position of employment merely by designating him as an em- 
ployee, when as a matter of fact he possessed the attributes of 
an officer. Likewise, the General Assembly may not convert the 
office of city attorney into that of an employee merely by calling 
the city attorney by the latter name while leaving all his quali- 
fications and duties those of an official. 

The line of demarcation between public office and public em- 
ployment is oftentimes dim and the distinction between them as 
marked by judicial expression is not always clear. 42 Am.Jur., 
Public Officers § 12, p. 889; People ex rel. Dawson v. Knox, 267 
N.Y. 565, 196 N.E. 582; Alvey v. Brigham, 286 Ky. 610, 150 S. 
W.2d 936, 135 A.L.R. 1024; Annotations, 93 A.L.R. 333. How- 
ever, we have had but little difficulty in deciding the question on 
the facts in this record. In making the distinction between an 
official and an employee, certain differences in the status of the 
two were pointed out in Lexington v. Thompson, 250 Ky. 96, 61 
S.W.2d 1092, which recites that it took them from State v. Haw- 
kins, 79 Mont. 506, 257 P. 411, 53 A.L.R. 583, and we will not 
again set them out here. It will suffice to say that a public office 
is created by law and the incumbent is usually required to be an 
inhabitant of the political unit he serves; the powers conferi’ed 
and the duties to be performed must be defined directly or im- 
pliedly and they must be continuing in their nature and not occa- 
sional or intermittent; and the powers thus conferred must be a 
portion of the sovereign power of government to be performed for 
the public benefit. On the other hand, a public employment is a 
position which lacks one or more of the foregoing elements. 

The city attorney is made the general law officer of the city 
under KRS 69.490, and in City of Bowling Green v. Gaines, 136 
Ky. 562, 96 S.W. 852, 853, 29 Ky.Law Rep. 1013, we said, “It is 
his duty to attend to all legal business of the city, except prose- 
cutions in the police court.” In so doing he is exercising a sov- 
ereign power for the benefit of the public. That part of KRS 
69.480 requiring him to be a qualified voter of the city and a 
licensed practicing attorney for five years was unaffected by KRS 
89.040, as were the whole of KRS 69.490 and 69.500 relating to 
his duties and salary. While the office was abolished in name, 
in effect it was not abolished. The city attorney still remained 
the general law officer of the city and his qualifications remained 
the same and he took the oath required of all officers by § 228 
of our Constitution. The fact that the civil service ordinance re- 
ferred to him as an employee no more makes him such than did 
the Act of the General Assemblj applicable to the Lexington case 
make Thompson an employee when in fact he was an official. 
The Attorney General is the chief law officer of this State and 
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if the Legislature should abolish the title to his office but leave 
his qualifications and duties the same and call him an employee 
of the State, his status would not be changed from that of an offi- 
cial to an employee. 

We notice that the board of examiners under the civil service 
ordinance stated that they had given an examination to the city 
attorney they called an employee and that he had passed same. 
It strikes us as being rather puerile for a board of laymen to say 
they have examined a city attorney and that he passed their ex- 
amination, unless it be that they found he possessed the quali- 
fications of an official as required by KRS 69.480. It may be 
helpful to public service to put employees under the merit sys- 
tem, usually referred to as civil service, but that statute should 
not be extended to officers under the guise that they are em- 
ployees for the all too apparent purpose of perpetuating them in 
office. 

We are of the opinion that the General Assembly in authoriz- 
ing cities of the third class to organize under a commission form 
of government did not abolish the office of city attorney and that 
such office has not become one of employment merely because the 
civil service ordinance referred to it as such. The chancellor 
should have entered a judgment to the effect that the city attor- 
ney is an officer and not an employee and does not come within 
the provisions of the civil service ordinance. 

The judgment is reversed. 


A. Selection and Tenure— Status 

At the county level one is likely to find public offices created 
or recognized directly by the state constitution. In some instanc- 
es the organic law freezes the methods of selection and terms of 
county offices. If there are any similar provisions concerning of- 
ficers of municipalities and ad hoc agencies, however, they are 
quite rare. For the most part, then, both the existence of a local 
office and such matters as selection and tenure are regulated by 
statute or home rule charter. 

The short ballot and centralized policy-making and administra- 
tive responsibility in local government have gained substantial 
recognition, but not on a scale to please advocates of those re- 
forms. Certainly, it is still the case in many large communities 
that the average voter will have no real information about the 
candidates for the numerous offices listed on his ballot. Such 
a condition is the habitat in which the ward politician, who op- 
poses reform, thrives. 
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Under the manager plan, exemplified by the Model City Char- 
ter, we have a small elective governing body presided over by a 
mayor of its own selection, who has little else but ceremonial re- 
sponsibilities to discharge. The council appoints a city clerk and 
the city manager. The city manager is the executive head of the 
municipal government. He appoints the department heads. The 
officers already listed together with a limited number of top rank- 
ing assistants, temporary personnel and unskilled workers form 
the unclassified service. The classified service, comprising all 
other positions, is manned on a merit basis. 

De WOODY v. UNDERWOOD 

Court of Appeals of Ohio, Summit Comity, 1940. 

66 Ohio App. 367, 34 N.B.2d 263. 

Washburn, P. J. This is an action for a declaratory judgment 
as to the rights and status of Leonard M. Bertsch in reference to 
the position of civil service commissioner of the city of Akron, 
Ohio. 

The trial court determined that Leonard M. Bertsch is not a 
member of said civil service commission, and the controversy is 
before this court upon Leonard M. Bertsch’s appeal on questions 
of law. 

The facts are not in dispute. 

The term of Aldrich B. Underwood as a member of said com- 
mission expired on December 31, 1939, and, as provided by the 
charter, only a Democrat could be selected to succeed him. 

The charter provided for a nominating committee consisting of 
the president of the Akron University, the superintendent of 
schools, and the presiding judge of the Common Pleas Court “at 
the time the vacancy . . . occurs.” The charter further 

provided that said committee should nominate three electore for 
such vacancy, and that “from such group of three nominees the 
mayor shall, with consent of council, appoint one to fill” such va- 
cancy. 

At the time of the expiration of Underwood’s term on Decem- 
ber 31, 1939, one member of said designated committee— the pre- 
siding judge of the Common Pleas Court— was just completing 
his term of service as presiding judge, and he was succeeded in 
that office by another Common Pleas judge on January 2, 1940. 

The mayor notified the committee some time between January 
3 and January 31, 1940, that the term of a civil service commis- 
sioner had expired on December 31, 1939, and at the time of such 
notification and when the subsequent nominations were made, the 
new presiding judge was one of said committee, the other two 
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members being individuals who both before and after December 
31, 1939, were members of said committee. 

The question is raised as to whether the new presiding judge 
was qualified to act as one of the committee on nominations. 

Our view is that that is not a matter of very great importance, 
because there were two members of the committee who were ad- 
mittedly qualified to act; and, in the absence of some special pro- 
vision, the general rule that the majority of a committee may 
function as such, would apply. 

When a person by appointment to an oflfice for a fixed term 
and until his successor has been “appointed and qualified” is dis- 
charging the duties of the office after the expiration of the fixed 
term, and the appointing power is not authorized to appoint his 
successor until three persons have been nominated, a vacancy in 
the office does not occur, within the meaning of that term as used 
in said charter, until such nominations have been made. 

We construe the language in the charter which provides for 
the personnel of said committee “at the time the vacancy in the 
civil service commission occurs” to mean that the individuals who 
are members of the committee at the time they are called upon 
to make nominations, are qualified to make the nominations. 

The nomination of two Democrats and one Republican when 
three Democrats only should have been nominated, is, of course, 
an irregularity, but where no objection is made and one of the 
Democrats nominated is appointed by the mayor, such irregular- 
ity does not affect the legality of the appointment. 

On February 4, 1940, the committee notified the mayor of its 
nomination of Aldrich B. Underwood and Leonard M. Bertsch 
(Democrats) and Robert R. Jones (Republican) , and on February 
5, 1940, the mayor appointed Leonard M. Bertsch to the position 
of civil service commissioner, and on February 6, 1940, the coun- 
cil duly confirmed such appointment. On February 8, 1940, the 
mayor in writing notified Leonard M. Bertsch of his appointment, 
and on the next day Leonard M. Bertsch, in a writing addressed 
to the mayor, accepted said appointment. On February 10, 1940, 
Bertsch took the oath of office as civil service commissioner, and 
entered upon the discharge of the duties of the office. 

On February 13, 1940, which was the day of the next regular 
meeting of the council after said confirmation, a member of the 
council who had voted in favor of such confirmation, made a mo- 
tion “that said confirmation of Leonard M. Bertsch be reconsid- 
ered by the council”; and it is stipulated in the record herein that 
“upon reconsideration, the said Leonard Bertsch failed to receive 
confirmation by the council.” 
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The record discloses that the rules of council provide that any 
action of the council may be reconsidered at the next regular 
meeting after such action upon the motion of a councilman “who 
voted with the prevailing side.” 

The record does not disclose any other rule, ordinance or reso- 
lution of the council, or provision of the charter, affecting the 
power of the council to withdraw its consent to an appointment. 

The general rule established by the weight of authority is that 
an appointment once made and received by the appointee is ir- 
revocable and not subject to reconsideration. This is especially 
true as to executive appointments, and applies whether the ap- 
pointment is made by a collective body or by a single executive. 

There are cases holding that if the collective body authorized 
to make the appointment is a legislative body, the act of appoint- 
ment being intrinsically administrative or executive, the body has 
no more power to reconsider and revoke the appointment than an 
executive has, and that if its action is publicly declared, it cannot 
be rescinded or revoked by reconsideration. 

There are also cases which hold that a legislative body, in mak- 
ing the appointment, acts in a legislative capacity, and that the 
legislative body may, under its rules applying to legislative acts, 
reconsider and rescind the appointment at any time within which, 
in accordance with its rules, it may reconsider its ordinary legis- 
lative acts. Other cases hold that it cannot so reconsider, if the 
appointment has been regularly completed and the appointee has 
qualified. 

Where the appointment is to be made by an executive with the 
consent of a legislative body, there is a difference of opinion in the 
various cases as to whether, in giving consent, the legislative body 
acts in a legislative or executive capacity, and, if legislative, when, 
and under what circumstances the legislative body may recon- 
sider and withdraw its consent once given, where, under the rules 
of the legislative body, it may reconsider and change its ordinary 
legislative acts. 

We have considered many of the cases mentioned in the anno- 
tation on this general subject found in 89 A.L.R., 132 to 163, and 
other cases, and are of the opinion that the weight of authority 
justifies us in holding that— 

Where the law requires an appointment to official position to 
be made by an executive “with the consent” of a legislative body, 
and such consent is regularly given by what may be considered as 
legislative action, and the executive, acting upon such consent, 
notifies the appointee in writing of his appointment, and the ap- 
pointee in writing accepts the appointment and qualifies for the 
position by taking the oath of office and entering upon the dis- 
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charge of the duties thereof, such legislative body cannot there- 
after reconsider its action and withdraw such consent, even 
though within the period during which its rules permit reconsid- 
eration of its ordinary legislative acts. United States v. Smith, 
286 U.S. 6, 76 L.Ed. 954, 52 S.Ct. 475. 

The trial court was in error in declaring that Leonard M. 
Bertsch is not a member of the civil service commission of the 
city of Akron, and said judgment is reversed, and a judgment de- 
claring that he is a member of such commission may be entered. 

Judgment revei’sed, and judgment for appellant. 


Nepotism has been proscribed, in at least one instance, by con- 
stitutional provision. In Missouri the constitution ordains that 
any public officer of employee “in” the state who, by virtue of 
his position, names or appoints to public office or employment any 
relative within the fourth degree shall forfeit his office. Mo. 
Const, of 1945, Art. VII, § 7. This provision, which is a carry- 
over, with modifications, from an earlier constitution, is self- 
executing. It applies, for example, to the case of mayor who ap- 
points his first cousin to the position of pumper in the municipal 
water system. State ex inf. Ellis, Pros. Atty., ex rel. Patterson 
V. Ferguson, Mayor, 333 Mo. 1177, 65 S.W.2d 97 (1933), certio- 
rari denied Ferguson v. State of Missouri ex inf. Ellis, 291 U.S. 
682, 54 S.Ct. 559 (1934). 

A constitutional provision making a period of residence a qual- 
ification for public office may imduly constrict the field if the po- 
sition of city manager or personnel director, for example, is to be 
deemed an office. An amendment to the home rule charter of St. 
Louis set up a department of personnel headed by a director of 
personnel. It was provided that the director need not be a resi- 
dent of the city. In a test case the Supreme Court held that the 
position was a public office and that persons who did not meet the 
constitutional residence requirement could not be considered for 
the post. Kirby v. Nolte, 349 Mo. 1015, 164 S.W.2d 1 (1942). 
This, doubtless is the background of an exception to the constitu- 
tional requirement, added in 1945, with respect to administrative 
positions “requiring technical or specialized skill or knowledge”. 
Mo.Const. of 1945, Art. VH, § 8. 
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STATE V. GARDNER 

Supreme Court of Ohio, 1896. 64 Ohio St. 24, 42 N.E. 999. 

Bradbury, J. At the September term of the court of common 
pleas of Summit county, Omar N. Gardner was indicted for offer- 
' ing a bribe to Joseph Hugill, a city commissioner of the city of 
Akron. The accused demurred to the indictment on the ground 
that the act of April 20, 1893, under which Hugill was performing 
the duties of his office, was unconstitutional and void. The de- 
murrer was sustained, and the defendant discharged. To this 
holding of the court the prosecuting attorney excepted, and by 
virtue of the provisions of sections 7305-7308 of the Revised Stat- 
utes has brought the question to this court for review. Two ques- 
tions are presented by the record: (1) Whether the act of April 
20, 1893, which provides a municipal government for the city of 
Akron, is unconstitutional or not; and (2) if unconstitutional, 
whether its constitutionality may be assailed in the collateral way 
undertaken by the accused. 

The first question which logically arises is the latter of the two, 
for, if the accused should not be allowed to raise the question in 
the way he attempted, it follows that the constitutionality of the 
act which created the oflBce was not before the court. Whether 
an act of the general assembly creating an office and providing a 
method for filling it may be collaterally attacked is a question of 
the utmost importance in the practical administration of govern- 
mental affairs. Different courts have decided the question differ- 
ently. Leach V. People, 122 111. 420, 12 N.E. 726; Burt v. Rail- 
road Co., 31 Minn. 472, 18 N.W. 285; Coyle v. Com., 104 Pa.St. 
117; Mechem, Pub.Off. §§ 318, 327; Van Fleet, Collat. Attack, p. 
33, § 21; Norton v. Shelby Co., 118 U.S. 425, 6 S.Ct. 1121; Hfi- 
drith’s Heirs v. Mclntire’s Devisees, 1 J.J.Marsh. 206. It is now 
before this court for the first time, and, while we are not insen- 
sible to the consideration justly due to the high standing of those 
courts and authors, we are bound to reach that conclusion which, 
in our judgment, is best sustained by sound reason, and that best 
comports with an enlightened public policy and the maintenance 
of public order. 

If the official acts of officers, acting in an office created by an 
unconstitutional statute, should be regarded as falling within the 
principle that sustains the acts of de facto officers, until the stat- 
ute has been held unconstitutional by competent judicial author- 
ity in a proceeding appropriate to that end, all difficulty vanishes. 
The opposite doctrine is based upon the assertion that there can 
be no de facto officer unless there is a de jure office. That is a 
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simple and summary way to dispose of this grave question. That 
there can be no de jure officer without a de jure office is a prop- 
osition to which all minds will, of course, assent. But that there 
can be a de facto ofiicer without a de jure office is disputable, if 
the phrase “de facto officer” includes one who in fact discharges 
the duties of a public office, recognized by the great body of the 
people and by virtue of a statute solemnly passed by the general 
assembly of the state, which may be unconstitutional. That there 
have been many officers who occupied and discharged the duties 
of offices created by laws that were afterwards held unconstitu- 
j tional is a fact well known to every one. While hi such occu- 

j pancy, innumerable official acts affecting both public and private 

I rights may have been actually performed by them. The duration 

j of the office may, and often does, extend through a series of 

years. In the case before us the act in question is one creating a 
municipal government for the city of Akron, and has been in 
force since its enactment in April, 1893. It superseded an act, 
passed in the year 1891, for the government of that city, which 
latter act was subject to the same assault that was attempted to 
be made on the one under consideration. The existing govern- 
ment of the populous and thriving city of Youngstown also rests 
upon the act now assailed, while that of the city of Springfield 
depends upon an act at least as vulnerable to the same attack as 
the act under consideration. The constitutionality of the govern- 
ments of the cities of Springfield and Youngstown have not been 
assailed, even collaterally, and may continue unchallenged for 
many years. The officers in these cities occupy offices created 
by the acts upon which the city government rests and are daily 
discharging duties affecting the rights of the city and the private 
rights of individuals. These officers are either usurpers and tres- 
passers or de facto officers. If the latter, the rights of the public, 
or of individuals who have submitted to their authority or acqui- 
esced in its exercise, would be unaffected by a subsequent au- 
thoritative judicial declaration that the statute was unconstitu- 
tional. If they were usurpers merely, every official act would be 
I a nullity, and interminable confusion possibly follow, such a de- 

! cision. Were such results to follow, the courts might well pause 

i before declaring unconstitutional an act establishing a city gov- 

( emment, unless its constitutionality was challenged upon the 

I threshold of its existence. 

I The common law in relation to de facto officers had its origin 

' in England, it was there laid upon a foimdation as broad as their 

necessities required. Such a thing as a written constitution con- 
trolling legislative action was unknown to their jurisprudence. 
Whatever office parliament chose to create was a de jure office. 

Fordham Local Gov.U.C.B.—lS 
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In the states of the American Union, however, we find written 
constitutions, limiting the otherwise absolute power of the people 
to act through the legislative branch of the government. As a 
consequence of this peculiar feature of our government, a statute 
regularly enacted by the legislative branch thereof may, in ex- 
press terms, create a public office, or it may authorize a munici- 
pal corporation to create one. An incumbent may be appointed 
in the mode prescribed by the statute. He may qualify, enter 
upon the discharge of the duties of the office, and continue to 
discharge those duties indefinitely, — ^possibly for many years, — 
during which he daily performs official acts affecting not only 
public rights, but private rights of the most sacred character. 
After all this has occurred, the constitutionality of the statute is 
successfully challenged, and the statute declared void, and for the 
first time in the history of the common law its principles must be 
invoked to ascertain the status of the rights of persons and of the 
public that accrued before the law was declared void. We think 
that principle of public policy declared by the English courts 
three centuries ago, which gave validity to the official acts of 
persons who intruded themselves into an office to which they had 
not been legally appointed, is as applicable to the conditions now 
presented as they were to the conditions that then confronted the 
English judiciary. We are not required to find a name by which 
officers are to be known who have acted under a statute that has 
subsequently been declared unconstitutional, though we think 
such officers might aptly be called “de facto officers.” They ac- 
tually performed official acts authorized by a statute solemnly 
enacted by the lawmaking department of the government. Such 
a statute is presumed to be constitutional. Cincinnati, W. & Z. R. 
Co. v. Commissioners of Clinton Co., 1 Ohio St. 77. The un- 
broken current of authority supports this proposition. Courts, in 
the practical administration of justice, should regard the sub- 
stance of things, and deal with conditions as they actually exist. 
Here are grave and important official acts actually performed by 
virtue of an office created under the provisions of a statute regu- 
larly enacted by that branch of the government to which the 
power to make law has been delegated by the constitution. There 
is a clearly established legal presumption of its validity. The pub- 
lic in its organized capacity, as well as private citizens, has acqui- 
esced in and submitted to their authority. Such circumstances, 
the majority of the court are Of opinion, are sufficient to give 
such color to their title as to make them de facto officers. But 
whether they fall within the previously existing definition of such 
officers or not, their official acts thus performed fall within the 
protection of that principle of public policy which defends them 
against collateral attack, and that, therefore, the question of the 

Fokdham Local Go v.TJ.O.B. 
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constitutionality of the statute in question was not before the 
court of common pleas. Exceptions sustained.® 


In the Gardner case collateral attack on constitutional grounds 
was rejected. A recent Minnesota case presented the situation 
where, after a statute establishing a municipal court had been 
declared unconstitutional on direct attack by the state, col- 
lateral attack was made upon a judgment of the court rendered 
prior to the determination of constitutionality. Marckel Co. v. 
Zitzow, 218 Minn. 305, 15 N.W.2d 777 (1944). The de facto 
doctrine was applied. The opinion of the court, prepared by 
Justice Youngdahl, is, in part, as follows: 

“It is defendant’s position that the judgment is invalid be- 
cause of the fact that there can be no de facto court without a 
de jure court and a de jure office. Plaintiff, on the contrary, 
asserts that, even though the law was invalid and unconstitu- 
tional, there existed a de facto court antecedent to the time the 
law was stricken down and that proceedings conducted in said 
court during that time are valid. Some courts have taken a 
positive position in support of the doctrine that there may be a de 
facto court under these circumstances. Others, just as emphati- 
cally, have taken a stand to the contrary. These decisions sire ir- 
reconcilably in conflict. 

“But we are not without precedent in our own jurisdiction. 
The theory that there may be a de facto court antecedent to 
the time the law creating the court is declared unconstitutional 
has become settled policy in this state since the issue first came 
before the court in Burt v. Winona & St. P. R. Co., 31 Minn. 472, 
18 N.W. 285, 289. Even though in the Burt case the primary 
issue was whether a collateral attack could be made, neverthe- 
less the court took a definite stand on the issue here considered, 
as appears from the statement of Mr. Chief Justice Gilfillan, 
speaking for the court, as follows (31 Minn. 477, 18 N.W. 287) : 

“ ‘We need not in this case attempt a definition to cover all 
instances of a court or office de facto. It is enough to deter- 
mine upon the particular facts of this case. But we may go so far 
as to lay down this proposition, that where a court or office has 
been established by an act of the legislature apparently valid, 
and the court has gone into operation, or the office is filled and 
exercised under such act, it is to be regarded as a de facto court 
or office. In other words, that the people shall not be made to 
suffer because misled by the apparent legality of such public 
institutions.’ 

3 The concurring opinion of Speai% X, and the dissenting opinion of Shauck, 
J., are omitted. 
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“The rationale of the cases supporting this doctrine is that 
it is necessary to protect those who deal with officers apparently 
holding ofiice under a valid law and in such manner as to warrant 
the public in assuming that they are officers in fact. In dealing 
with them as such, the law validates their acts as to the public 
and third persons on the ground that as to them, although not 
officers de jure, they are officers in fact, whose acts necessitate 
and reason require to be considered as valid. This was substan- 
tially the reasoning adopted by our court in the Burt case when 
it further said (31 Minn. 476, 18 N.W. 287) : 

‘. . . It would be a matter of almost intolerable incon- 

venience, and be productive of many injustices, of individual 
hardship and injustice, if third persons, whose interests or neces- 
sities require them to rely upon the acts of the occupants of 
public offices, should be required to ascertain at their peril the 
legal right to the offices which such occupants are permitted by 
the state to occupy.’ 

“Those supporting the contrary doctrine insist that ‘The idea 
of an officer de facto presupposes the existence of a legal office’ 
and ‘there cannot be an officer de facto unless there is a legal 
office, so that there might be an officer de jure.’ See dissent of 
Mr. Justice Mitchell in Burt v. Winona & St. P. R. Co., supra. 
They argue further that ‘An unconstitutional act is not a lav*?; 
it confers no rights; it imposes no duties; it affords no protec- 
tion; it creates no office; it is, in legal contemplation, as in- 
operative as though it had never been passed.’ Norton v. Shel- 
by County, 118 U.S. 425, 426, 6 S.Ct. 1121, 1125, 30 L.Ed. 178. 
Eminent jurists have written in support of this doctrine. More 
particularly the Norton case, in which the opinion was written by 
Mr. Justice Field, has become one of the leading cases in sup- 
port of that theory. 

“While we are not unmindful of the respect and consideration 
rightfully due the courts and authorities supporting this posi- 
tion, we are committed to the opposing doctrine, which, in our 
judgment, is best sustained by sound reason, is most consistent 
with an enlightened public policy, the maintenance of public 
order, and the practical administration of justice. Simply to 
suggest that there cannot be a de facto court without a de jure 
court and a de jure office to fill, seems to us too much of a 
verbal distinction and too summary a way to dispose of a ques- 
tion with such far-reaching implications. Important official acts 
were actually performed by the judge of the court created un- 
der a statute apparently regularly enacted by the branch of 
the government to which the power to make laws has been 
delegated by the constitution. The acts of the incumbent were 
as potent, as far as the public is concerned, as were the acts of 
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any de jure officer performing a duty of a legally existing office. 
The public, in its organized capacity, as well as private citizens, 
has acquiesced in and submitted to its authority. Under those 
circumstances, it appears to us that to suggest that, because 
there cannot be a de facto court without a de jure court, all 
such acts are invalid is too hypercritical a refinement and one 
which should have no support in law or reason. In a situation 
such as is presented here, the courts, in the practical admin- 
istration of justice, should not be bound by abstract dogmas or 
fine theoretical distinctions, but rather, in the spirit of realism, 
should be prompted by considerations of necessity, convenience, 
and public good.”® 

Can a de facto officer on body appoint a de jure officer? In 
1936 the New Jersey Court of Errors and Appeals said “no”. 
Von Nieda v. Bennett, 117 N.J.L. 231, 187 A. 629, 106 A.L.R. 
1320 (1936). An earlier case to the contrary, Brinkerhoff v. 
Jersey City, 64 N.J.L. 225, 46 A. 170 (1900), was expressly 
overruled. Contra: State ex rel. James v. Deakyne, 58 A.2d 
129 (Del.Super. 1948). See also State ex rel. Roush v. Board 
of Education of Mason County, 128 W.Va. 150, 35 S.E.2d 850 
(1945). 

Is the defense against collateral attack stronger where the act 
of a board or body of which the particular officer is serving 
as a member, and not his individual act, is under fire? In Ten- 
nessee there survives a county governing body, the quarterly 
court, which preserves with amazing fidelity the pattern of the 
old English court of quarter sessions. The quarterly court is 
made up of the justice of the peace of the county. At a 
meeting of the quarterly court of Hamilton County in April, 
1940, a resolution to accept a bid for the sale of voting machines 
to the county failed by a tie vote. The bidder maintained, in 
a declaratory judgment proceeding, that the resolution passed. 
The theory was that the negative of a member from one district 
should not have been counted since, as it was contended, the law 
creating his office had been repealed by implication. Collateral 
attack was rejected. Shoup Voting Machine Corp. v. Hamilton 
County, 178 Term. 14, 152 S.W.2d 1029 (1941) . Mr. Chief Justice 
Green, for the court, said, in part: 

“Complainant urges that the Act of 1917 abolished the office 
of justice of the peace for the municipality of Chattanooga and 
submits that where there is no de jure office there can be no 
de facto officer filling it. It was so held in Ruohs v. Athens, 
91 Tenn., 20, 18 S.W., 400, 30 Am.St.Rep. 858, and this is re- 
peated in Davis v. Williams, 158 Tenn., 34, 12 S.W.2d 532. It 


8 The case is discussed in 29 Minh.Ij.Eev. 36 (1944). 
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should be noted that in so far as a judicial officer is concerned 
in Beaver V. Hall, 142 Tenn., 416, 217 S.W. 649, this court re- 
fused to apply the doctrine of Ruohs v. Athens and the authority 
of Ruohs V. Athens was considerably weakened by the later 
decision. 

“The argument made for complainant would be more per- 
suasive if the matter involved were some act done by Langley 
alone as a justice of the peace. The matter involved, however, 
is an act of the quarterly county court of Hamilton County 
and of course there is a de jure quarterly county court of that 
county. The real question, therefore, is whether a third party 
can made (sic) a collateral attack on the organization of a de 
jure tribunal, organized and functioning in a manner unques- 
tioned and accepted by the public for more than twenty years. 
We think no such attack is permissible. 

“If the whole of the authority exercised by the quarterly 
county court had been conferred by law on one officer, and some 
individual, not eligible to that ofiice, had with public acquiescence, 
under color of right, exercised its functions over a period of 
years his acts as such official would be fully accredited. Heard 
V. Elliott, 116 Tenn., 150, 92 S.W., 764, and many decisions of 
this court there collected. For stronger reasons we think 
mere participation as a member, under such circumstances, in 
the functions of a duly constituted agency of government by one 
ineligible could not deprive such agency of the status of a de- 
facto body. 

This conclusion is fully supported by the decision of this 
court in State ex rel. v. Hart, 106 Tenn. 269, 61 S. W., 780. In 
that case, although two of a school board of three were ineligi- 
ble to membership, nevertheless they were assuming, under color 
of right, with public acquiescence, to act as members of the 
board. The board was held to be a de facto organization whose 
acts were not subject to collateral challenge. A mandamus was; 
issued requiring the county trustee to pay a warrant drawn on 
him for school purposes by such board.” 

The factor of board action received no such notice in City of 
Lawrence V. MacDonald, 318 Mass. 520, 62 N.E.2d 850, 161 
A.L.R. 955 (1945) . There the city collaterally attacked a li- 
cense which the Department of Public Works of the common- 
wealth had granted to an oil company to construct a pipe line 
under a river which served as a source of water for the city. 
The license had been granted on December 15. One of the par- 
ticipating commissioners of the department, whose vote and 
signature were necessary to the grant, had submitted his resig- 
nation which the Governor had accepted effective “as of De- 
cember 15.” There was no evidence as to whether he per- 
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formed any other official act on that day. The court consid- 
ered the resignation effective at the beginning of the fifteenth 
since the day was indivisible. Thus, the city had made out 
that the person concerned was not an officer (is jure. The ma- 
jority thought that this left the burden on the opposition to 
show that he was a de facto officer. The two dissenting judges 
insisted that the city could not sustain a collateral attack with- 
out showing that the person concerned was not even a de facto 
officer. Which view is more in harmony with the policy upon 
which the de facto doctrine is grounded? 

The old fee system of compensating local officials is open 
to serious objection. The advantages of compensation on an 
adequate salaried basis are so obvious and so compelling that a 
certain dogmatism about the subject seems warranted. Yet, 
the fee system is far from dead, especially in county govern- 
ment. The situation becomes positively vicious where the com- 
pensation of a judge or prosecuting officer depends, even in 
part, upon the convictions obtained. In the case of the judge, 
at least, the practice violates due process of law. Turney v. 
State of Ohio, 273 U.S. 510, 47 S.Ct. 437, 50 A.L.R. 1243 (1927) 
(mayor, sitting as a magistrate, received as compensation the 
costs in criminal cases, which were assessed only where defend- 
ants were convicted). Hardly less repugnant to decent sensi- 
bilities is the system of allotting a sheriff or other officer, 
charged with the feeding of prisoners, a certain amount for the 
purpose and leaving him free to pocket any unused part of the 
allotment. The Missouri Constitution of 1945 has a pertinent 
provision, which bears quoting. (Art. VI, § 13) . 

Sec. 13. All state and county officers, except consta- 
bles and justices of the peace, charged with the investiga- 
tion, arrest, prosecution, custody, care, feeding, commitment, 
or transportation of persons accused of or convicted of a 
criminal offense shall be compensated for their official 
services only by salaries, and any fees and charges collected 
by any such officers in such cases shall be paid into the 
general revenue fund entitled to receive the same, as pro- 
vided by law. Any fees eaimed by any such officers in civil 
matters may be retained by them as provided by law. 

It will be seen that Missouri is emphatic about criminal law 
administration but does not proscribe the fee system in civil 
matters. 

In some jurisdictions there are constitutional provisions regu- 
lating the compensation of public officers, which are broad 
enough to apply to local officers. The Kentucky constitution- 
al ceiling on compensation has already been noticed in this chap- 
ter. A not unusual provision is the ban on pasmient of extra 
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compensation after services have been rendered. Such a clause 
has been invoked against pension and retirement plans. In 
rejecting that line of attack upon a county retirement plan the 
Supreme Court of Pennsylvania distinguished “pensions” as 
follows: 

“ . . . A pension is a bounty or gratuity given for serv- 

ices that were rendered in the past. This act provides for re- 
tirement pay. Retirement pay is defined as ‘adjusted compen- 
sation’ presently earned, which, with contributions from em- 
ployees, is payable in the future. . . .” Retirement Board 

of Allegheny County v. McGovern, 316 Pa. 161, 174 A. 400, 404 
(1934). Accord: State ex rel. Watson, Atty. Gen., v. Lee, S'^ate 
Comptroller, 157 Fla. 62, 24 So.2d 798 (1946) . 

Another familiar control is the prohibition upon increasing the 
salary of an officer during his term. Article 16, Section 3, of 
the Michigan Constitution is an example of a ban upon either 
increase or decrease. It is the prevailing opinion that, even 
without benefit of such a provision, an officer may not formally 
or informally, waive the benefit of a law establishing his com- 
pensation. For a wealth of cases see Notes 118 A.L.R. 1458 
(1939); 127 A.L.R. 529 (1940); 160 A.L.R. 490 (1946). In 
Allen V. City of Lawrence, 318 Mass. 210, 61 N.E.2d 133, 160 
A.L.R. 486 (1945), this view was applied to the case of ceme- 
tery laborers whose wages had been fixed by ordinance. The 
prohibition does not, however, limit the power of the legislature 
or competent local authority to abolish an office. Williams v. 
City of New Bedford, 303 Mass. 213, 21 N.E.2d 265 (1939) . Nor 
is it universally deemed applicable to local officers. Broadwater 
V. Kendig, City Treasurer, 80 Mont. 515, 261 P. 264 (1927) 
(Provision of legislative article of state constitution forbidding 
any “law” increasing or diminishing salary of a “public officer” 
“after his election or appointment” held inapplicable to a mu- 
nicipal officer, who was deemed to be governed, instead, by a 
statute forbidding a salary change “during his term of office.”) 


RECKNER V. SCHOOL DISTRICT OF GERMAN TOWNSHIP 
APPEAL OF SCHOOL DISTRICT OF 
GERMAN TOWNSHIP 

Supreme Court of Pennsylvania, 1941. 

S41 Pa. 373, 19 A.2d 402, 133 A.JC.E. 1204. 

Suit in equity by Eric Reckner and others, in their own right 
and in behalf of any taxpayers of German Township, Fayette 
County, who desire to join, against the School District of such 
township and the directors thereof for an injunction against pay- 
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ment of salary to O. R. Younkin, secretary of the board, in ex- 
cess of $600 per year. From a decree granting a permanent in- 
jiinction, defendant district appeals. 

Affirmed. ... 

Drew, Justice. This appeal presents but one narrow question: 

May a director of a third class school district legally cast the 
deciding vote in favor of a resolution of the board increasing 
his own salary as secretary thereof? We are firmly convinced 
that he cannot, for it is well settled that no man should act of- 
ficially in a matter involving discretion, where he is personally 
interested in the result. 

On May 14, 1939, at a meeting of the board of directors of 
the School District of German Township, Fayette County, con- 
sisting of seven members as required by section 204 of the 
School Code of May 18, 1911, P.L. 309, 24 P.S. § 164, O. R. 
Younkin was elected secretary at an annual salary of $600 to 
complete the unexpired term of a previous incumbent ending 
the first Monday of July, 1941. Despite the fact that this term 
had not yet concluded, the board on June 29, 1940, purported to 
“elect” Younkin as “full-time Secretary assuming all duties at- 
tached to the office for the year beginning July 1, 1940 and 
ending July 1, 1941, with a salary of $2400.00 per annum.” 
This motion was declared carried by a recorded vote of four in 
favor, including that of Younkin himself, and three opposed. 
Within a month thereafter, plaintiffs, taxpayers of the School 
District, presented their bill in equity to the court below for 
injunctive relief against the School District and the directors 
individually, parties defendant, to restrain the payment to 
Younkin of any salary in excess of $600 per year under the 
resolution in question. An answer was filed on behalf of the 
School District. After a hearing, the Chancellor entered a 
decree nisi dismissing the bill. Exceptions thereto, however, 
were sustained by the court en banc, and a final decree was en- 
tered granting the permanent injimetion prayed for. There- 
upon the School District appealed. 

The School Code is silent on the question here presented. Sec- 
tion 303, as amended, 24 P.S. § 214, provides that in school dis- 
tricts of the third and fourth classes the secretary may be a 
member of the board, and it is also provided, by section 323, as 
amended, 24 P.S. § 280, that he may receive for his services 
such compensation as the board shall fix; but a thorough study 
of the statute fails to reveal any indication whatsoever that it 
was the legislative intent to abrogate the well-founded and long- 
established public policy that one who has a direct personal 
interest in a matter under consideration by a representative 
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public agency of which he is a member is disqualified from vot- 
ing thereon, and if his vote is determinative, the action taken 
is void. . 

In Commonwealth v. Raudenbush, 249 Pa. 86, 94 A. 555, 
Ann.Cas.l917C, 517, this Court held that a councilman could 
not legally cast the deciding vote in favor of accepting his own 
resignation so that he might be employed by the city in a sala- 
ried position. It was there said (249 Pa. pages 88, 89, 94 A. 
page 555, Ann.Cas.l917C, 517) : “We are of opinion that 
Raudenbush could not vote for the acceptance of his own resig- 
nation which, therefore, never became effective. In 28 Cyc. 
337, citing numerous authorities to sustain the text, it is said: 
‘There is a general rule of law that no member of a governing 
body shall vote on any question involving his . . . pecuni- 

ary interest, if that be immediate, particular and distinct from 
the public interest’ . . . It is against public policy for a 

representative of a mxmicipality to vote in its legislative body 
on any matter which affects him individually. . . . He is 

a trustee for the municipality and he may not deal with him- 
self in any matter which concerns it. His cestui que trust has 
the right to his best judgment in everything that appertains 
to its business or welfare, unaffected and unprejudiced by any- 
thing which might inure to his own interest as an individual.” 

Section 403 of the School Code, 24 P.S. § 334, provides: “The 
affirmative vote of a majority of all the members of the board 
of school directors in every school district in this Common- 
wealth, duly recorded, showing how each member voted, shall be 
required in order to take action on the following subjects: — 

. . . Fixing salaries or compensation of officers, teachers, 

or other appointees of the board of school directors.” Obviously, 
this provision merely fixes the number of votes necessary for 
action on the specified subjects. It does not determine eligi- 
bility to participate in such action. 

Far from being persuasive of Younkin’s right to vote him- 
self the increased salary, the failure of the Code specifically 
either to authorize or to forbid the practice is conclusive against 
him. It necessitates an explicit direction on the part of the leg- 
islature to overthrow such a wholesome and salutary rule of the 
common law as that precluding a public servant from simul- 
taneously representing both himself and his constituents. As 
pointed out in Goodyear v. Brown, 155 Pa. 514, 518, 26 A. 665, 
666, 20 L.R.A. 838, 35 Am.St.Rep. 903: “. . . it does not 

follow that everything may be done by a public officer that is 
not forbidden in advance by some act of assembly.” . . 

The decree is affirmed; costs to be paid by appellant. 
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An officer who has been wrongfully excluded from his office is 
usually considered to be entitled to the salary attached to the 
office for the period of wrongful exclusion, and that without off- 
set for any amounts earned or “earnable” while ousted. The the- 
ory goes that the stipend is an incident to the office. The “rule 
of avoidable consequences” is likely to be applied, however, if the 
court concludes that the claimant is an employee. State ex rel. 
Dresskell v. City of Miami, 153 Fla. 90, 13 So.2d 707 (1943) ; 
Race v. Humphrey, 301 Ky. 10, 190 S.W.2d 686 (1945) ; Notes 53 
A.L.R. 924 (1928) and 150 A.L.R. 100 (1944) . 

While it is the prevailing opinion that a de facto officer’s suit 
to recover compensation may be successfully defended by show- 
ing his want of “title” to the office there is authority that such a 
party, who has acted in good faith, may recover if there is no 
officer de jure. The cases are collected in Notes 93 A.L.R. 258 
(1934) and 151 A.L.R. 952 (1944). If the compensation attached 
to an office has been paid to a de facto officer the de jure claim- 
ant may not ordinarily require payment to him also. McKinley 
V. City of Chicago, 369 111. 268, 16 N.E.2d 727 (1938) ; Notes 55 
A.L.R. 997 (1928) and 163 A.L.R. 760 (1946). The decided cases 
strongly support the right of a de jure officer to recover from a 
de facto officer such compensation as has been paid the latter. 
See Joseph Jarrett, “De Facto Public Officers: the Validity of 
Their Acts and Their Rights to Compensation” 9 So.Cal.L.Rev. 
199, 231 (1936) .•* A minority position is taken in Tennessee, 
where the policy against double payment by the government is 
overridden. State v. Scott County, 181 Term. 665, 184 S.W.2d 
20 (1944) ; McMHlan v. Shipp, 180 Tenn. 290, 174 S.W.2d 469 
(1943). The Delaware case which follows is a rather extreme 
application of the conventional view. 


WALKER V. HUGHES 

Supreme Court of Delaware, 1944. 42 Del. 447, 86 A.2d 47, 151 A.L.R. 946. 

Layton, Chief Justice. The plaintiff sued in assumpsit to re- 
cover from the defendant the amount of salary incident to the of- 
fice of County Comptroller for Kent County which had been paid 
to and accepted by the defendant during the time of his alleged 
wrongful possession of the office. 

The special count of the declaration alleged that between Jan- 
uary 7, 1941, and April 1, 1943, the Levy Court of Kent County, 

4 There may be a question as to whether the cle facto officer should be al- 
lowed an offset to the extent of the normal expenses incurred in “earning’* the 
<!omperisatioiL Albright v. Sandoval, 216 U.S. 331, 30 S.Ct. 318 (1910). 
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believing that the defendant had been duly elected to the office of 
County Comptroller for Kent County at the general election held 
on November 5, 1940, for the term of four years beginning on 
January 7, 1941, and was entitled to the salary appertaining to 
the office, paid to the defendant from the monies of Kent County 
the total sum of $4,397.63 as the salary due to the duly elected 
holder of the office for the period between January 7, 1941, and 
March 16, 1943, which amount the defendant received and ac- 
cepted as the salary appertaining to the office for the stated pe- 
riod; that thereafter the Superior Court of Kent County, consti- 
tuting the Board of Canvass for the election, as directed by order 
of the Supreme Court, on March 11, 1943, recanvassed the votes 
given at the election for the office of County Comptroller and as- 
certained that the plamttffi has been duly elected to the office for 
the statutory term beginning on January 7, 1941, and issued to 
him a certificate of election, at the same time rescinding the cer- 
tificate of election theretofore issued to the defendant; and that, 
thereupon, the plaintiff duly qualified, entered into and now oc- 
cupies the office; wherefore, the defendant became liable to pay 
to the plaintiff and in consideration thereof promised to pay to 
him the sum of $4,397.63 received as the salary of the office. 

The defendant pleaded specially averring that the defendant 
had been duly elected County Comptroller for Kent County at 
the general election held in November 1936 for the statutory 
term, and a certificate of election had been issued to him pursu- 
ant to which he qualified for the office by taking the required 
oath and giving bond; that on the first Tuesday in January 1937, 
he entered upon and duly performed all the duties and obligations 
pertaining to the office up to and including March 16, 1943; that 
no other person qualified for the office, nor performed its duties 
and obligations during the stated period; that on March 11, 1943, 
the Superior Court for Kent County, constituting the Board of 
Canvass for the general election held in November, 1940, issued 
a certificate of election certifying that the plaintiff had been 
elected to the office of County Comptroller, and thereafter, on 
March 16, 1943, the plaintiff for the first time sought to and did 
qualify for the office by taking the required oath and giving bond, 
and it was not until then that the plaintiff entered upon or sought 
to perform any of the duties and obligations of the office. 

The plaintiff demurred generally. 

The root of the controversy was the constitutionality of Chap- 
ter 39, Volume 21, Delaware Laws, approved June 25, 1898. The 
provisions of this act were incorporated in the Code of 1935 in 
Article 4 of Chapter 60, and the act is generally referred to as the 
Soldiers’ Vote Act. 



Sec. 1 


Officers 


285 


In State v. Lyons et al., 1 Terry 77, 5 A.2d 495, the Court of 
General Sessions for New Castle County had before it the ques- 
tion of the constitutionality of Chapter 103, Volume 33, Delaware 
Laws, appearing in the Code in Article 5 of Chapter 60, and 
known as the Absentee Votere Act. Lyons and others were in- 
dicted for conspiring to abet fraud in connection with the casting 
of votes under the provisions of that act at the general election 
held in New Castle County in November, 1938. The defendants 
moved to quash the indictment on the ground, inter alia, that the 
act was unconstitutional for the reason that the legislature was 
without power to enact a statute authorizing the casting of bal- 
lots by persons who were not personally present at the polling 
places on election day. The debates in the Constitutional Conven- 
tion of 1897 with respect to the Article V of the Constitution, 
headed “Elections”, were carefully examined, and from the de- 
bates and other provisions of the Article providing for the chal- 
lenging of electors offering to vote it was held that no power ex- 
isted in the Legislature to provide for absentee voting. This de- 
cision was rendered on April 12, 1939, and at the time of the gen- 
eral election in 1940 constituted the whole of the decisional law 
in this State on the general question of absentee voting. At that 
election certain ballots of electors absent from their polling places 
in Kent County by reason of service in the armed forces of the 
United States were forwarded under the provisions of the Sol- 
diers’ Vote Act, and were before the Superior Court for Kent 
County, the constitutional Board of Canvass for the election in 
that County. Against the plaintiff’s objection, and no doubt on 
the theory that the Court, sitting as a Board of Canvass, was 
without power to pass upon the constitutionality of the Soldiers’ 
Vote Act, which was not directly before the Court in the Lyons 
case, these votes were counted, and counting them, it was ascer- 
tained that the defendant had received the highest number of 
votes cast for the office of Coimty Comptroller for Kent County. 
Otherwise, the plaintiff would have received the highest number 
of votes cast for the office. A certificate of election was there- 
upon issued to the defendant. 

Thereafter the plaintiff invoked the original jurisdiction of the 
Supreme Court to direct by mandamus the Superior Court for 
Kent County constituting the Board of Canvass for the election 
to re-canvass the vote cast at the election, especially for the office 
of County Comptroller; and in that action it was held that the 
Soldiers’ Vote Act was xmconstitutional and void, and an appro- 
priate mandate was issued to the Bosird of Canvass. State ex 
rel. Walker v. Harrington et al,, 3 Terry 246, 30 A.2d 688. Ac- 
cordingly the Board of Canvass re-canvassed the vote cast at the 
general election held in November, 1940, for the office of County 



286 


Personnel 


Ch. 4 


Comptroller and the result was, as alleged both in the declaration 
and plea, an ascertainment that the plaintiff, and not the defend- 
ant, had received the highest number of votes cast for the office. 
A certificate of election was thereupon issued to the plaintiff, and 
an oi'der entered rescinding the certificate of election theretofore 
issued to the defendant. The plaintiff qualified, and assumed the 
duties of the office. 

The not unusual case is presented in which one whose right to 
a public office has been judicially determined seeks to recover 
from another in possession under color of title the emoluments 
of the office. 

The great weight of authority supports the rule that the right- 
ful incumbent of a public office may recover from an officer de 
facto the salary received by the latter during the time of his 
wrongful tenure, even though he entered into the office in good 
faith and under color of title. The reasons advanced in support 
of the rule are quite generally regarded as unanswerable. To 
prevent embarrassment of the public service, disbursing officers, 
charged with the duty of paying official salaries, may rely on the 
apparent title of an officer de facto, and treat him as an officer 
de jure without further inquiry; and the payment of the salary 
to a de facto public officer in possession is a good defense to an 
action brought by the de jure officer to recover from the public 
the same salary after he has established his right to the office. 
But as between the de jure officer and the de facto officer, the 
emoluments of a public office are incident to the title and not to 
the possession even though colorable. A de facto officer is held 
bound to know the validity of his title, and he takes the salary 
of the office at his peril, as does one who, with a defective title, 
enters into possession of land and takes to his use the rents and 
profits. He must, therefore, account to the de jure officer for 
whatever amount of salary paid to him during the period of his 
wrongful possession. Resulting hardship to the de facto officer 
is obvious in many cases; but the rule is one of manifest sound- 
ness and utility in support of a wise public policy designed to dis- 
courage or prevent usurpation or wrongful retention of public of- 
fices. The need for establishing general regulations for the gov- 
ernment of society overbalances the individual hardship often- 
times resulting to the de facto officer. . . . 

The defense offered by the plea is, that during the period from 
January 7, 1941, to March 16, 1943, when the plaintiff assumed 
the office, the defendant was an officer de jure under constitu- 
tional and statutory authority, and not merely a de facto officer. 

Section 5 of Article XV of the Constitution provides that all 
public officers shall hold their respective offices until their sue- 
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cessors shall be duly qualified, except as otherwise provided; and 
the statute creating the office of County Comptroller for Kent 
County created a term of four years, or until a successor shall be 
duly qualified. Rev. Code, 1935, Ch. 46, Sec. 1 (section 1476). 

The defendant, in his plea, tacitly admits the allegations of the 
declaration with respect to the general election held on November 
5, 1940; but he seeks to avoid the force and effect of the aver- 
ments by alleging that he was elected to the office at the general 
election held in November, 1936, and that from the time of his 
qualification therefor in January following the election until 
March 16, 1943, when the plaintiff first qualified, he alone had 
qualified for the office and none other than he had assumed and 
performed its duties and obligations. It is argued that during this 
period the defendant, under the Constitution and statute, held the 
office, not merely in fact, but as of right, and was entitled to take 
and hold the salary pertaining to the office during the stated pe- 
riod without liability to account therefor to the plaintiff, his suc- 
cessor. 

The contention is patently invalid. Holding over provisions in 
constitutions and statutes are not uncommon; and apart from 
any constitutional or statutory regulation it seems to be the gen- 
eral rule of law that an incumbent of an elective office will hold 
over after the conclusion of his term until the election and quali- 
fication of a successor. 43 Am.Jur. 20. 

The purpose of a holding over provision is to prevent a possible 
vacancy or interregnum in a public office where there is no prop- 
erly qualified successor at the expiration of the usual statutory 
term, so that the public business will not be interrupted or sub- 
jected to doubt or dispute. State ex rel. Southerland v. Caulk, 3 
W.W.Harr. 344, 138 A. 354. An elective officer holding over after 
the expiration of his term may or may not be accurately described 
as an officer de jure dependent on the circumstances. In a proper 
case he holds de jure in the full sense of the term and is entitled 
to the emoluments of the office as of right, as, for example, where 
there has been no election of a successor, or where a duly elected 
successor is disqualified to hold the office. But it will not be read- 
ily agreed that an elective officer retaining possession of the office 
after the conclusion of his term is necessarily and in all circum- 
stances an officer de jure under the usual holding over provision 
even as against a duly elected successor possessing all of the qual- 
ifications for the office whose right to the immediate possession 
of the office is withheld through no default or neglect on his part. 
So to hold would extend the holding over provision far beyond its 
purpose; would tend to promote, not discourage, wrongful reten- 
tion of public office; and would effectively deny the very principle 
on which is based the liability of a de facto officer to account to 
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the officer de jure for the emoluments of the office received by the 
former during the period of his wrongful occupancy. 

The certificate of election first issued to the defendant follow- 
ing the canvass of the vote in November, 1940, conferred upon 
the defendant a prima facie title to the office, and justified the 
disbursing officers of the County in paying to him the stated sal- 
ary of the office. But the certificate of election was but a muni- 
ment of title. 42 Am.Jur. 948. It was evidence of the result of 
the canvass, but did not determine the result of the election con- 
clusively beyond the possibility of revision or reversal. The 
plaintiff’s right or title to the office was in esse as a result of the 
election as properly ascertained. His right to possess the office 
accrued on the first Tuesday in January, 1941, upon qualification 
therefor. At that time, prima facie, the defendant had title. The 
plaintiff was not obliged to make a formal but utterly vain offer 
to qualify in order to establish and maintain his right to the office 
which, however long postponed in actual enjoyment, existed and 
persisted, with the result that tlie defendant, from January 7, 
1941, was never in possession of the office as of legal right. 42 
Am.Jur. 969; 43 Am.Jur. 21; People v. Potter, 63 Cal. 127; Peo- 
ple ex rel. Benoit v. Miller, 16 Mich. 56; Id., 24 Mich. 458, 9 Am. 
Rep. 131. 

Moreover, it is dear enough that the defendant, on and after 
January 7, 1941, did not rest his right to continue in possession 
of the office on the holding over provisions of the Constitution and 
statute. The result of the election held in November, 1940, was 
at first determined in the defendant’s favor. By necessary impli- 
cation he had been a candidate for re-election to the office. A 
certificate of election was issued to him by the Board of Canvass. 
He accepted from the Levy Court of Kent County from January 
7, 1941 to March 16, 1943 certain money as the salary due to the 
duly elected County Comptroller for the County. A public offi- 
cer, who at the end of his term of office is again chosen for the 
office, must generally qualify for the new term by giving bond 
and taking the oath of office. 42 Am.Jur. 974; and the law pre- 
sumes that one who is in actual possession of an office has duly 
qualified. 46 C.J. 960. It sufficiently appears that on January 7, 
1941, the defendant’s claim of right to occupy the office was 
based on a new title, a new term and a new qualification, and not 
on a prolongation of a former term under a title resulting from 
the election held m November, 1936. The defendant’s acts in 
seeking re-election, accepting a certificate of election in Novem- 
ber, 1940, and qualifying anew pursuant to that presumptive evi- 
dence of title, constituted an effective abandonment of any claim 
of right to hold over under the constitution and statute. Handy 
et al. V. Hopkins et al., 59 Md. 157; Ex parte Gray, Bailey Eq. 77, 



Sec. 1 OmcERS 289 

8 S.C.Eq. 77, 22 S.C.Repiint 40; 46 C.J. 970; 23 A. & E. Ency. 
Law, 2d Ed., 417; Throop, Public OfBcers, § 332. 

In one aspect the defendant is in hard case. There is, of 
course, no question as to his good faith. At the same time he 
was aware of the plaintiff’s contention with respect to the valid- 
ity of the votes received from electors in the armed services; and 
he must be held to the knowledge that the final determination of 
the result of the election might be adverse to him. Hardship to 
the plaintiff is likewise manifest, if he should be deprived of the 
emoluments of the term of office to which he was duly elected. 

The plea offers no defense to the action; and the demurrer is, 
accordingly, sustained. 


B. Accountability 
(1) CivU and Penal Sanctions 

By way of beginning, it may be well to note that, in the case 
of elective officials in particular, political accountability is the ba- 
sic check. At the local stratum there are, in addition, numerous 
legal means of obtaining judicial review of official conduct. The 
state itself may interpose by resort to penal sanctions or such 
remedies as injunction, mandamus, quo warranto or special meth- 
ods of review provided by statute. On occasion the private citi- 
zen may seek judicial review in the public interest where the ap- 
propriate public authorities have refused to act or demand upon 
them to do so would be futile. The individual may seek judicial 
review to protect his private interests, which may or may not be 
associated with his special relationship to government as a tax- 
payer, voter, officeholder or candidate for public oflSce. By and 
large, specific relief is to be preferred in the interest both of the 
public and of individuals affected. This is most obvious in the 
case of a taxpayer’s suit to restrain the illegal expenditure of pub- 
lic funds. The conventional pattern in equity and with respect 
to the prerogative writs places specific relief in the category of 
the “extraordinary” to be employed only where “normal” substi- 
tutional redress is not adequate. Why should not the approach 
be reversed when it comes to the accountability of public oflBcers? 

The sanction of civil liability is most important as to large 
areas of administrative action. Judges of superior courts of gen- 
eral jurisdiction are completely immune from civil liability for 
acts done in the performance of their judicial business even 
though tainted with malice. Bradley v. Fisher, 13 Wall. 335, 20 
L.Ed. 646 (1872); Yates v. Lansing, 5 Johns. 282 (N.Y.1810). 
Judicial independence and other strong policy considerations sup- 
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port this freedom of judicial decisions from collateral attack. See 
E. G. Jennings, “Tort Liability of Administrative Officers” 21 
Minn.L.Rev. 263, 271 (1937) . One would stand in no better case 
in attempting to recover damages from a legislator, who had not 
voted to his liking on a given measure affecting his interests. 
Doubtless the immunity extends to a large extent to the top- 
ranking federal and state executive officers. Spalding v. Vilas, 
161 U.S. 483, 16 S.Ct. 631 (1896) (cabinet member not liable for 
his language in an official communication) . 

When we get down to inferior courts of limited jurisdiction and 
administrative ofBcers whose authority depends upon statute 
there is no sweeping rule of immunity. The hazard they face is 
the risk that, on collateral attack, their good faith determinations 
on what they thought were the merits will be deemed erroneous 
decisions as to jurisdictional facts. Thus, if a municipal health 
officer has authority to require the summary destruction of putrid 
meat the jurisdictional fact formulation may result in his being 
held personally liable to the owner of meat for its destruction if 
the jury finds that the meat was not putrid. The problem is ably 
treated by Jennings, op. cit. supra, at 276 et seq. 

The subject should be considered in relation to the amenability 
of local government to civil liability in damages. That topic is 
reserved for more particular treatment in a later chapter. It 
must be apparent that when a wage earner, the father of nine 
children, is run down and incapacitated by a municipal garbage 
truck the real problem of responsibility points to the city, unless, 
perchance, the truck driver has adequate liability insurance. So 
long as tenacious notions of governmental immunity, which sur- 
vive from days when government was not big business, retain 
their hold, no satisfactory accommodation of the problem of offi- 
cial liability can be effected. Were we to embrace a principle of 
governmental responsibility for the normal risks which attend 
the conduct of public business we would provide something ap- 
proaching adequate protection to the individual and pave the way 
to fairer treatment of the officer who has acted in good faith and 
not unreasonably. The new Federal Torts Claims Act, which 
was adopted as Title IV of the Legislative-Reorganization Act of 
1946, is an important step, at the federal level, in this direction. 
Subject to certain exceptions, it subjects the Government to lia- 
bility, to be determined m a suit in a federal district court, sitting 
without a jury, “on account of damage to or loss of property or 
on account of personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government 
while acting within the scope of his office or employment, under 
circumstances where the United States, if a private person, would 
be liable to the claimant for such damage, loss, injury, or death 
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in accordance with the law of the place where the act or omis- 
sion occurred.” Section 410(a). It also provides for adminis- 
trative settlement of small claims. The officers and employees 
involved are not relieved from liability in the first instance but a 
voluntary settlement with the Government or a judgment in a 
case against the Government, would, under the Act, operate to 
relieve the officer or employee concerned of liability. 

BURNS v. ESSLING 

Supreme Court of Minnesota. 1923. 163 Minn. 57, 203 N.W. 605. 

[Burns, a taxpayer of the City of Eveleth, brought an action 
against the mayor and councilmen to compel them to restore 
to the city $74,661.54 alleged to have been wrongfully appro- 
priated by them out of the funds of the city to subsidize a base- 
ball and a hockey team. The complaint alleged that there were 
no officers, other than the defendants, to sue in the city’s behalf 
but did not aver that demand had been made upon defendants to 
do so. On a former appeal an order overruling a demurrer to the 
complaint was affirmed. The court decided that demand upon 
defendants to sue was unnecessary because futile under the cir- 
cumstances.] 

Lees, C. A former appeal in this action is reported in 154 Minn. 
304, 191 N.W. 899. The case is here now on an appeal from an 
order denying defendants’ motion for a new trial. 

Thy assignments of error question the sufficiency of the find- 
ings to support the conclusions of law, the sufficiency of the evi- 
dence to support the findings, and certain rulings on the admis- 
sion of evidence. 

The charter of the city of Eveleth provides that the governing 
body of the city shall be a council composed of the mayor and 
four councilmen, and grants to the council the power to legislate 
concerning municipal affairs. The council has control of the 
city’s money, which can be paid out only upon the affirmative 
vote of three-fifths of the members and by an order signed by 
the mayor and countersigned by the city clerk. Loans of the 
city’s credit and all contributions or donations not authorized 
by the charter are prohibited, and the mayor is directed to see 
to the due enforcement of the provisions of the charter. 

The court found that the council made the appropriations and 
expenditures mentioned in the opinion on the former appeal, 
that the city received no consideration therefor, and that the 
money was expended illegally and in fraud of the rights of tax- 
payers. 

Appellants’ first point is that, in voting for the appropriations 
and for the allowance of the bills referred to, the council acted 
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in a legislative capacity and its members incurred no personal 
liability. 

The rule that legislators cannot be called to account for their 
legislative acts has been applied to village councUmen who in 
good faith exercise their discretion in voting for a resolution 
void because of legislative limitations upon their power, Village 
of Hicksville v. Blakeslee, 103 Ohio St. 508, 134 N.E. 445, 22 
A.L.R. 119; and to members of a city council who voted to issue 
bonds in excess of the limit fixed by the state Constitution, Lough 
v. EstherviUe, 122 Iowa 479, 98 N.W. 308. In the latter case 
doubt was expressed as to whether the rule was applicable where 
municipal funds were appropriated without form of justification 
or excuse. 

The city council of Eveleth is not a purely legislative body. 
Claims against the city must be audited and allowed by the coun- 
cil before they can be paid. Bills for lumber, for freight charges, 
and for board furnished to baseball and hockey players were al- 
lowed by the council, and the city’s money withdrawn from the 
treasury to pay them. This was not legislative action, and appel- 
lants should not be allowed to escape liability on the plea of leg- 
islative immunity. 

In expending the city’s money, the power of the council was 
circumscribed, and appellants were bmmd to look to the charter 
to ascertain the extent of their authority. Section 74, which 
forbids the making of contributions or donations, leaves no room 
for argument. Not only was there a clear lack of authority for 
the expenditures, but a positive prohibition thereof. The doc- 
trine of the Ohio and Iowa cases cited should not be extended 
so far as to permit city councilmen to vote public funds away 
in defiance of the express command of the city charter, with- 
out incurring any personal liability for their misconduct. Thus 
to extend it would expose the city treasury to danger of raids 
by removing one of the safeguards the law sets about it. 

The second point raised is that appellants acted in good faith, 
and that this is a complete defense. The court found to the con- 
trary, and the first inquiry is whether good faith is a defense, 
and the second, whether the evidence required a finding in ap- 
pellants’ favor on this point. ^ ^ ^ ^ ^ ^ ^ ^ 

The mayor and Councilmen D. A. Murray and William Mur- 
ray each testified that he believed when he voted for the appro- 
priations and for the payment of the bills in question that the 
city had a right to expend money for games and sports; that 
there was no consciousness on his part of any wrongdoing; that 
he did not intend to violate the law; that there was a public 
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demand for baseball and hockey; and that the money was spent 
to satisfy the demand. Is this a good defense? 

In Chippewa Bridge Co. v. Durand, 122 Wis. 85, 89 N.W. 603, 
106 Am.St.Rep. 931, it was said of municipal officers who en- 
tered into a bridge contract in disregard of the provisions of the 
city charter, that they had no other motive than to secure a 
bridge for the city as cheaply as possible and that in that sense 
they acted in good faith. Nevertheless the court characterized 
them as lawbreakers, guilty of a wrongful appropriation of the 
people’s money. It was said that officers who knowingly use such 
money contrary to law, but otherwise to accomplish a legitimate 
purpose, are guilty in a legal sense of acting in bad faith and of 
an actionable misappropriation of such money regardless of 
their good intentions. 

Wilcox V. Forth, 154 Wis. 422, 143 N.W. 165, is to the same 
effect. There the mayor and councilmen audited and allowed 
an unverified claim against the city. The charter provided that 
no claim should be allowed unless it was verified. The taxpayers 
sued the officers to recover the amount which the city had paid 
to satisfy the claim. The answer pleaded good faith as a de- 
fense, but a demurrer to the answer was sustained. See, also, 
City of Blair v. Lantry, 21 Neb. 247, 31 N.W. 790. 

Analogous cases are those which deal with the directors of 
private corporations. If such directors do acts clearly beyond 
the scope of their authority, whereby loss ensues to the corpo- 
ration, or if they dispose of the property of the corporation or 
pay away its money without authority, they are personally lia- 
ble to the corporation. 3 Cook, Corp. § 682. Thus in Jones v. 
Morrison, 31 Minn. 140, 16 N.W, 854, it was held that the au- 
thority conferred by statute on the directors of a corporation 
is subject to the implied condition that it shall be exercised sole- 
ly in pursuance of the company’s chartered purpose and for the 
benefit of the stockholders ; it does not extend to giving the prop- 
erty of the corporation to others; and this is the rule in this 
state today. Lake Harriet Bank v. Venie, 138 Minn. 339, 165 
N.W. 225. 

The powers of officials who have charge of the money and 
property of a city resemble the powers of trustees. City officers 
derive their authority from the city charter; private trustees 
derive theirs from the instrument defining the trust. A trustee 
can exercise his power only for the purposes contemplated by 
the trust. If he transcends the limits placed upon it and causes 
damage to the estate, he will be held responsible, although he 
may have acted in perfect good faith. He is not responsible for 
mere mistakes or errors of judgment, but is responsible if he 
deliberately exceeds the authority confided to him, although no 
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bad faith prompted his acts. 28 Am. & Eng. Enc. of Law, p. 
1063; Hun V. Cary, 82 N.Y. 65, 37 Am.Rep. 546; Vernon v. 
Board of Police, 47 Miss. 181. 

When the validity of a claim is in doubt, or the right to make 
an appropriation is uncertain, or the language of the charter is 
ambiguous and their action is taken on the advice of counsel, 
there is reason for exempting city officials from personal liability. 
In the present case, in less than two years, nearly $75,000 was 
taken from the treasury of the city to subsidize a baseball and a 
hockey team. There is nothing in the charter from which any 
one could infer that this was permissible. The mayor is a law- 
yer, but neither he nor the city attorney advised the council that 
it had authority to use the city’s money for any such purpose; 
legal advice was neither sought nor given. Upon the showing 
made, the court was clearly justified in holding that there was 
constructive bad faith. 

Evidence that other cities on the Iron Range were doing the 
same thing was immaterial, and so was evidence that the people 
of Eveleth knew the facts and did not object, and that a number 
of them petitioned the council to make the appropriations in 
question. Liability must be determined by appellants’ acts, rath- 
er than by their professed intention to obey the law and their 
apparent belief that they had a right to spend the money as 
they did. 

Citing Bolland v. Gihlstorf, 134 Minn. 41, 158 N.W. 725, it 
is argued that the rule under which town officers are exempt 
from liability for their negligent failure to repair roads and 
bridges should be extended to members of a city council who 
negligently exceed their authority. 

Appellants are not charged with negligence, but with mis- 
feasance in office, to the injury of the city and its taxpayers. 
Liability for a failure to perform an official duty and liability for 
an affirmative act of misconduct do not stand on the same foot- 
ing. See Tholkes v. Decock, 125 Minn. 507, 147 N.W. 648, 52 
L.R.A.,N.S., 142, and Stevens v. North States Motor, 161 Minn. 
345, 201 N.W. 435. 

This is not a case where a city has received property or serv- 
ices in return for its money; it is one where the money was 
expended for a prohibited purpose, and the city, in its corporate 
capacity, got nothing in return. Doubtless better exhibitions 
of baseball and hockey were given than would have been possi- 
ble if professional players had not been employed, and interest 
in these sports was aroused and the attention of the young 
turned away from more questionable forms of entertainment, 
but the people had to pay for it and for admission to the games 
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as well. In this respect the situation was not the same as ex- 
penditures for public parks or playgrounds, or other like expendi- 
tures which are generally held to be permissible. 

The Wisconsin doctrine, adopted in a few other states, is that 
under proper circumstances a taxpayer may maintain an action 
to compel public officers to repay into the public treasury money 
paid out illegally to third persons. Webster v. Douglas County, 
102 Wis. 181, 77 N.W. 885, 78 N.W. 451, 72 Am.St.Rep. 870; 
Osbum V. Stone, 170 Cal. 480, 150 P. 367; Russell v. Tate, 52 
Ark. 541, 13 S.W. 130, 7 L.R.A. 180, 20 Am.St.Rep. 193. Town 
of Buyck V. Buyck, 112 Minn. 94, 127 N.W. 452, 140 Am.St.Rep. 
464, pointed to the probable holding of this court and the adop- 
tion of the Wisconsin rule when the question now presented was 
brought before the court, and Bailey v. Strachan, 77 Minn. 526, 
80 N.W. 694; Stone v. Bevans, 88 Minn. 127, 92 N.W. 520, 97 
Am.St.Rep. 506, and Town of Martinsburg v. Butler, 112 Minn. 
1, 127 N.W. 420, pointed in the same direction. 

We approve of the Wisconsin doctrine, and its application to 
the facts in the case at bar leads to the conclusion that appellants 
are liable. 

The record shows that D. A. Murray and William Murray were 
not present at some of the meetings of the council at which cer- 
tain appropriations were made. It appears, however, that the 
Murrays were both members of the Athletic Association and 
that D. A. Murray was director of baseball for the association. 
The association was not incorporated. The money appropriated 
at meetings not attended by the Murrays was either received 
by the association or paid out on its account. Under these cir- 
cumstances, they cannot escape liability because they did not 
actually vote for aU the appropriations. 

The appellants, by cross-examination of the respondent, at- 
tempted to show that his motives in prosecuting the action were 
not disinterested. The court excluded this evidence. The rul- 
ings were correct. It is wholly immaterial whether respondent 
is prosecuting the action to satisfy a grudge, or whether he is 
courageously performing a civic duty. 5 McQuil.Mun.Corp. 

§ 2584; Chippewa Bridge Co. v. Durand, supra. 

Complaint is made because at one stage of the trial the court 
ruled that evidence of the good faith of the appellants was not 
material and, at a later stage, that appellants might introduce 
such evidence, and respondent evidence in rebuttal. 

Appellants insist that if they had not been misled by the first 
ruling, they would have offered more evidence of their good 
faith, and that the finding that they did not act in good faith 
might not then have been made. 
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We think the result could not have been different if all the 
evidence appellants offered had been received and considered by 
the trial, court; but this aside, the record shows that in the 
course of the trial lespondent^s counsel stated in open court that 
when they said the question of good faith was not in the case, 
they meant that appellants had not received and kept any of 
the money appropriated and were not dishonest in that respect. 
Appellants, therefore, had notice that it would be contended 
that in a legal sense they were chargeable with bad faith. ■ ^ They 
had an opportunity before the trial ended to offer any evidence 
they could produce to meet that issue. In fact, they made 
numerous offers of proof relative thereto, but the offers were 
rejected. For reasons already stated, this was not error* 

Order affirmed. 


WASSERMAN v. CITY OF KENOSHA 

Supreme Court of Wisconsin, 1935. 217 Wis. 223, 258 N.W. 857, 

. . . Action commenced on the 25th day of February, 

1931, by plaintiffs to recover damages from the defendants, mu- 
nicipal oflBcials and the municipal corporation, for the alleged 
cancellation of a building permit. The complaint alleges that 
the plaintiffs were jointly interested in certain property and in 
the erection of a building in the city of Kenosha; that applica- 
tion for a building permit was duly presented, and on the 19th 
of April, 1929, there was issued to the plaintiffs a building per- 
mit authorizing the plaintiffs to proceed with the erection of the 
building according to the plans and specifications which had 
been approved by the officials of the city; that work had been 
begun and considerable money expended in and about the erec- 
tion of the building; that on the 2d day of May, 1929, the per- 
mit was wrongfully canceled; “that in revoking said permit and 
the prevention of the construction of said building the said city 
of Kenosha was actuated by its private and corporate business 
interests other than governmental, legislative, judicial and dis- 
cretionary powers and duties, and said city of Kenosha and its 
officers were each actuated by and mindful of their own per- 
sonal, financial, political office-holding and election interests in 
the said matter and acted in the revocation of said permit by 
reason of such motives; that each of the said defendant city offi- 
cials were actuated not only by private business and corporate 
interests of the said city of Kenosha but by their own individual 
welfare, political and otherwise, and acted in the said matter 
of the revocation of said permit by reason thereof. . . . 

That said city of Kenosha and its said officers, the defendants 
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herein, became apprehensive that the revenues and emoluments 
of said city of Kenosha might be or become adversely affected 
by reason of the erection and construction of said slaughter-house 
and became apprehensive that the said slaughter-house might 
change the nature of said vicinity and depress the value of prop- 
erty in said vicinity and cause great loss to the city of Kenosha 
in its business interests and its local property and ministerial 
interests and duties.” ... 

Fairchild, Justice. . . . The appellants seek to recover 

damages claimed to have resulted from acts of a municipality 
of which the individuals named as defendants were officers. 
The allegations on which reliance is placed to take the complaint 
out of the rule that no liability for damages is visited upon a 
municipality or its officials acting within the powers which may 
be generally described as governmental unless some statute pro- 
vides therefor are set out in the statement of facts, hi dealing 
with official acts, consideration must be given to the general pol- 
icy of the law to protect public officials from the annoyance of 
being constantly subjected to action's by individuals disappointed 
by the vote or ruling of the officials. The issuing or revoking of 
a building permit is a governmental function, and it remains 
such a function regardless of the motives or manner in which it 
is executed or revoked. State ex rel. Rose v. Superior Court of 
Milwaukee County, 105 Wis. 651, 81 N.W. 1046, 48 L.R.A. 819; 
Madden v. Kinney, 116 Wis. 561, 93 N.W. 535. The policy of 
protecting officials in the discharge of legislative and quasi judi- 
cial duties and while acting within the limits fixed by law is 
founded on good reasoning and should be adhered to. The rules 
which are the expression of this policy apply to officials in the 
performance of duties requiring the exercise of discretion and 
judgment, and ordinarily the motives which actuate such offi- 
cials in so acting cannot be inquired into in an action by an in- 
dividual under a complaint for damages. Such officials within 
their jurisdiction, are not liable for damages either for mistake, 
errors of judgment, or corrupt conduct. As was said in Land, 
Log & Lumber Co. v. McIntyre, 100 Wis. 258, 262, 75 N.W. 984, 
970, 69 Am.St.Rep. 925: “As said, in effect, by this court, in 
Steele v. Dunham, 26 Wis. 393, such rule applies to all officers 
in the performance of judicial or quasi judicial duties, to judges 
from the highest to the lowest, to jurors, and to aU public officers 
whatever name they may bear; and further, in substance, that 
if it were otherwise, officers, however conscientious and correct 
in their official life would be constaintly in danger of having their 
actions challenged in court by disappointed peisons, and that 
independence necessary to the judicial function seriously inter- 
fered with. To avoid that danger, judicial officers, high or low, 
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such officers, strictly so called and those quasi judicial as well, 
and all in the performance of duties of a judicial nature, within 
their jurisdiction, have complete immunity from actions for dam- 
ages on account of their official acts.” ... 

. . . The case of Path v. Kceppel, 72 Wis. 289, 39 N.W. 539, 7 
Am.St.Rep. 867, dealt with the powers and duties of an officer to 
inspect fish offered for sale in a city and to destroy such as were 
unwholesome. His duties were disclosed to be judicial in their 
nature, and in the opinion it was said (page 293 of 72 Wis., 39 
N.W. 539, 540) : 

“The powers conferx’ed on the defendant by law, according to 
the complaint, are plainly and clearly judicial, and of great im- 
portance. He is vested with power to determine the quality and 
healthfulness of fish in market, and, if unwholesome or unfit to 
be eaten, to condemn and destroy them. This is a high and 
responsible judicial power, as it concerns the public health, and 
as it may affect the rights of property; and the officer exercising 
such a power is within the protection of that principle, that a 
judicial officer is not responsible for damages to any one for any 
judgment he may render, however erroneously, negligently, 
ignorantly, corruptly, or maliciously he may act in rendering it, 
if he act within his jurisdiction. This principle is stated and 
given force in Steele v. Dunham, 26 Wis. 393, by the present 
chief justice, to shield from liability members of an equalizing 
board or board of review of assessments, who are charged with 
liability for damages to the plaintiff, for corruptly and oppres- 
sively increasing the valuation of certain property without proof. 
Much more should this principle protect from actions for private 
damages an inspector of fruits and meats, acting in the interest 
of the public health. This principle protects all officers exercising 
judicial powers, whatever they may be called. It is ‘a judicial 
privilege,’ and is ‘a deep root in the common law,’ and found 
‘asserted in the earliest judicial records, and it has been steadily 
maintained by an undisturbed current of decisions.’ Yates v. 
Lansing, 5 Johns. [N.Y.] 291. . . . But this principle is 
so elementary, and so well established in all like cases, that refer- 
ence to any further authorities is unnecessary. The complaint 
most clearly ranks the defendant as a judicial officer, and places 
him under the protection of this principle, and it therefore fails 
to state a cause of action against him.” 

This case was considered in Lowe V. Conroy, supra, and was 
overruled so far as it conflicted with the right to recover dam- 
ages for the invasion of private property rights. Conroy was a 
health officer, and in that case was held to have summarily de- 
stroyed private property on the ground that it constituted a 
menace to public health, when in fact it was not such a menace. 
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The Gonroy Case was cited in State ex rel. Bautz v. Harper, 
166 Wis. 303, 165 N.W. 281, 285, in which Harper, a building 
inspector, had erroneously refused a building permit. It was 
there said: “This duty imposed on him by ordinance was clearly 
of a quasi judicial nature. It is the general rule that officials 
acting in an honest exercise of their judgment in the discharge 
of such duties are not liable in damages to private persons for 
their mistakes and errors. ... 

“The denial to relator of a building permit is not an invasion 
of his private property rights, and hence does not bring him 
within the exception specified in the Lowe Case, making quasi 
judicial officers responsible in those cases of an invasion of pri- 
vate rights for which the law provides no redress other than in 
a private action for compensation for the loss sustained.” . . . 

The argument of appellants that, because the permit was is- 
sued, they are entitled to be protected against loss for the reason 
that they expended money in and about the erection of the build- 
ing, was answered adversely to them in the Lindemann Case. 
One so situated actually desiring to complete the building may, 
as pointed out in that case, find relief by means of an injunction 
against any interference with the right to proceed under the 
permit. State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 
451, 33 A.L.R. 269. 

The allegations in this complaint which are not contained in 
the complaint in the Lindemann Case are addressed to the motives 
which influenced the officials of the city in forming their conclu- 
sion to revoke the building permit. The motive of an official exer- 
cising discretionary powers in voting for a particular resolution or 
taking some certain action cannot be inquired into, and he can- 
not be made personally liable upon an allegation that he acted 
maliciously toward the one aggrieved. This is the same rule 
which applies to judicial officers, and it rests upon the same con- 
siderations. The aftegations add nothing in the way of strength 
to the complaint. The attempt of the pleader to establish the 
fact that the city was acting in a proprietary capacity and not 
in its governmental capacity fails because the recital of the trans- 
action necessarily shows that the conduct of the affair, regard- 
less of whether the right conclusion was reached, was in the 
exercise of the city’s governmental and discretionary powers and 
functions. The allegation that selfish considerations and con- 
cern for personal advantage was the controlling motive prompt- 
ing the officials to act as they did is subject to similar criti- 
cism. ... 

Order affirmed; cause remanded for further proceedings ac- 
cording to law. 
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BIRD V. McGOLDRICK, CITY COMPTROLLER 

Court of Appeals of New Yort, 1&38. 

277 NX 492, 14 N.E.M 805, 116 A.L.R. 1059. 

Lehman, Judge. The petitioner, Patrick Bird, is the clerk of 
the Municipal Court of the Qty of New York, Borough of 
Manhattan, Third District. The salary attached to that position 
is $3,500 per annum. He has not been paid his salary for the 
four months from January to April, 1936. The reason given 
by the Department of Finance of the city is that the Commis- 
sioner of Accounts reported to the Comptroller that an audit 
of the accounts of the petitioner showed “that fees amounting 
to the sum of $11,562.66 which were or should have been col- 
lected in petitioner’s office during the period from April 27, 
1926, to December 31, 1933, had not been accounted for and 
paid into the City Treasury by the clerk of the court.” 

The petitioner obtained an alternative order of mandamus 
which required the Comptroller to pay to the petitioner his 
salary or to show cause why such pa 3 mient should not be made. 
Upon the trial of the alternative order, it appeared that the 
petitioner had not been guilty of any personal delinquency, and 
had not failed to account for all fees or money which he had 
received personally. No charges of wrongdoing were ever filed 
against him, and it does not appear that there has been even 
suspicion or whisper of wrongdoing on his part. Much of the 
work of the office of clerk of the Mxmicipal Court was performed 
by assistants and subordinates of the clerk. The clerk had some 
power of direction and supervision of the work of the oflSice, but 
he did not have power to choose or to remove the assistants and 
subordinates who performed much of that work. They were 
required to collect and pay over fees fixed by law. During the 
years from 1926 to 1935, fees amounting to nearly one million 
dollars were actually collected and paid over; but an audit made 
by accountants indicated that about $11,000, in addition, should 
have been collected and paid over. 

The petitioner does not seriously challenge the existence of 
a shortage in the fees that should have been collected. A court 
interpreter, Othmar Schmidt, was occupied only a few hours a 
week by his court duties. At times when not so occupied he 
was directed to work in the “cage” where fees are paid, though 
he was not bonded like other assistants whose duty it was to 
handle public moneys. Schmidt has been convicted of forgery in 
the third degree, and though at this trial there was no attempt 
made to show that he has embezzled fees received by him and 
then by forgery concealed his embezzlement, yet it may fairly 
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be inferred that he is responsible for some or all of the alleged 
shortage. That shortage, it is plain, consisted, in large part, of 
moneys actually collected for jury fees and other court fees, as 
shown by indorsements on court papers and documents, but 
which are not recorded in the cash book. In part, however, it 
may have been due to failure to collect fees fixed and exacted by 
law. 

The Municipal Court Code, § 143, Laws 1915, c. 279, as amend- 
ed by Laws 1928, c. 614, provides that the clerk of the Muni- 
cipal Court in each district shall, among other things, 

“6. Assume charge and control of, and be responsible for, 
the general conduct of the business of his office and for the 
faithful discharge of the duties of the deputy and assistant clerks 
and other officers connected with the court. 

“7. Collect and receive all the fees, and account for and 
pay the same into the city treasury monthly, under oath, on 
the first day of each and every month or within three days there- 
after, which account shall contain the title of each case and the 
amount of fees received therein; and the salary of such clerk 
shall not be paid until he shall have so accounted and paid. He 
shall perform no service until he shall have received the legal 
fees therefor.” 

At the trial held under the alternative order of mandamus, 
the trial judge charged the jury that the question for them to 
decide was whether the alleged shortage was the result of any 
personal dereliction of the petitioner, either of commission or 
of omission; and that the petitioner could not be charged with 
responsibility for dereliction of an assistant or subordinate not 
chosen by him. The jury found in favor of the petitioner and 
upon its verdict a final peremptory order of mandamus which 
directed the Comptroller to pay to the petitioner the salary due 
to him, was granted at Special Term. The question to be decided 
upon this appeal is whether the law imposes upon the petitioner 
responsibility for any failure to collect, account for, and pay 
over lawful fees regardless of whether or not such failure is due 
to dereliction on his part. 

The measure of the liability of a public official, having custody 
of public moneys, for the loss of such moneys, has long troubled 
the courts. In Lane v. Cotton and Frankland, 1701, 1 Ld. Ray- 
mond 646, the court held. Sir John Holt, C. J., dissenting, that 
no personal liability exists except for personal misfeasance or 
neglect, and that a public officer may not be held responsible 
for misconduct of his subordinates. Cf. Whitfield v. Le De- 
spencer, 2 Cowp. 754. In Supervisors of Albany County v. 
Dorr, 1841, 25 Wend. 440, at page 442, a similar question was 
presented, and the Suprane Court of the state, citing the English 
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cases and some American authorities, judicial and extrajudicial, 
unanimously decided that liability of public officers for the loss 
of moneys in their custody is “brought down to the ordinary 
case of misfeasance or neglect by the defendants themselves 
in the duties of their office.” An appeal was taken to the Court 
of Errors, and that court divided equally upon the question and 
a technical affirmance of the judgment of the Supreme Court 
resulted. Id., 7 Hill 583. 

The affirmance by an equally divided court was not regarded 
as an authoritative decision definitely settling the law. The 
question was still regarded as open until the decision of this 
court in Tillinghast v. Merrill, 151 N.Y. 135, 142, 45 N.E. 375, 
376, 34 L.R.A. 678, 56 Am.St.Rep. 612, and in that case this 
court definitely overruled the decision in Supervisors of Albany 
County V. Dorr, supra, and held that the weight both of ar- 
gument and of authority in America is in favor of the “rule 
of strict liability which requires a public official to assume all 
risks of loss and imposes upon him the duty to account as a 
debtor for the funds in his custody.” The court there left open 
only the question of whether this “strict liability” would include 
a case where the funds are lost by the “act of God or the public 
enemy,” citing United States v. Thomas, 15 WaU. 337, 21 L.Ed. 
89. 

From the time when the courts were first called upon to 
determine the measure of liability of a public official for moneys 
in his custody, judges have recognized that choice of any rule 
must depend upon the weight to be given to conflicting con- 
siderations of public policy. The dissent of Sir John Holt from 
the early decision in Lane v. Cotton and Frankland, supra, that 
a postmaster is not responsible for money stolen or lost without 
his fault, was based upon the ground that a sound public policy 
dictated the rule of strict liability in order to prevent frauds. 
The choice made by this court of the rule of strict liability in 
Tillinghast v. Merrill, supra, was in large degree based upou 
similar views of public policy. 

“We must consider and decide this question upon general 
principles and in the light of public policy. . . . It shocks 

the sense of justice that the public official should be held to 
any greater liability than the old rule of the common law which 
exacted proof of misconduct or neglect. 

“It is at this point, however, that the question of public policy 
presents, and it may well be asked whether it is not wiser to 
subject the custodian of the public moneys to the strictest lia- 
bility, rather than open the door for the perpetration of fraud 
in numberless ways impossible of detection, thereby placing in 
jeopardy the enormous amount of the public funds constantly 
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passing through the hands of disbursing agents.” 151 N.Y. 135, 
at page 142, 45 N.E. 375, 376, 34 L.R.A. 678, 56 Am.St.Rep. 612. 

There can be no doubt that the rule of strict liability for 
moneys received by a public official is in accord with the great 
weight of authority in this country. Indeed, the decisions, both 
federal and state, are almost uniform. Many are cited in the 
opinion in TUlinghast v. Merrill, supra, and it would serve no 
useful purpose to add later citations which also support the rule. 
Even so, a careful analysis of recent decisions seems to indicate 
a growing sense of the injustice of imposing liability upon a 
public official without exacting proof of misconduct or negli- 
gence on his part, especially where loss is due solely to the 
dereliction of a subordinate who is not chosen by the official 
held liable. Though this court has reiterated the rule of a pub- 
lic officer’s strict and almost absolute liability for public moneys 
received by virtue of his office (Yawger v. American Surety 
Co., 212 N.Y. 292, 106 N.E. 64, L.R.A.1915D, 481; Trustees of 
Village of Bath v. McBride, 219 N.Y. 92, 113 N.E. 789; City 
of New York v. Fox, 232 N.Y. 167, 133 N.E. 434), yet it may 
be noted that only in the last cited case did it appear that the 
loss was due to the dereliction of a subordinate and there the 
court pointed out that the subordinate was chosen by the official 
held liable. 

Changing judicial views of public policy are an insecure basis 
for the extension or limitation of established rules of liability 
or for the rejection of a common-law rule of liability and the 
formulation of a new rule. The judicial rule of liability, with- 
out fault, for the loss of public funds received by an officer, 
even if unduly harsh, is too well established to be changed by 
the courts. It is for the Legislature, not the courts, to change 
or limit the rule if such change seems wise. Even so, this court 
might hesitate to extend a rule {formulated by this court on 
grounds of public policy) which imposes upon public officers 
strict liability for loss of public moneys received, so that such 
liability would include also loss caused to the public by failure 
of a subordinate to collect public moneys. 

No such question is, however, presented in this case. The 
petitioner’s responsibility rests not upon a judicial rule of lia- 
bility, but upon a rule of liability created by the Legislature, 
The statute in clear terms makes the petitioner “responsible for, 
the general conduct of the business of his office and for the faith- 
ful discharge of the duties of the deputy and assistant clerks 
and other officers connected with the court." The statute, again, 
places upon the petitioner the duty to “collect and receive oM 
the fees, and . . . pay the same into the city treasury 
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monthly.” The petitioner through the dereliction of “officers 
connected with the court” has failed to collect and to pay over 
aZZ the fees he was required to collect. A shortage exists, and 
under the statute the Comptroller was required to withhold the 
salary of the petitioner until he shall have accounted for and paid 
cZI the fees that were collected or that should have been collected. 
The courts may not exempt the petitioner from responsibility 
imposed by the Legislature. The statutory measure of responsi- 
bility is attached to the petitioner’s office and accepted by him 
when he accepts the office. 

That the liability of the petitioner is created and must be 
measured by the statute, and not by the rule formulated by the 
court in Tillinghast v. Merrill, supra, appears clearly from the 
opinion in that case, and the explanation by the court of the 
earlier decisions of Muz 2 y v. Shattuck, 1 Denio, 233, and People 
ex rel. Nash v. Faulkner, 107 N.Y. 477, 14 N.E. 415. Where, as 
in this case, there is a statute defining the duties and liabilities 
of a public officer, no consideration of public policy can properly 
induce a court to reject the statutory definition. 

The orders should be reversed and the application of the peti- 
tioner denied, with costs in all courts. ... 

Rippey, J., dissents. 


Probably the most common type of situation to which “the 
judicial rule of liability without fault, for the loss of public funds 
received by an officer” has been applied is that where the officer 
deposited the funds in a bank which later failed. Notes 93 A.L.R. 
819 (1934) and 155 A.L.R. 436 (1945) . Since the officer and his 
bondsmen, under this theory, are, in effect, insurers, all the gov- 
ernmental unit need do to hold them is to show that the funds 
have not been produced when required. This has led to an in- 
teresting result in several jurisdictions; the officer has been per- 
mitted to set off the claim on the official deposit, clearly desig- 
nated as such, against his personal liability to the bank, and this 
without proof that the governmental unit’s claim is actually 
protected by the financial responsibility of the officer and his 
sureties. People ex rel. Nelson v. Joliet Trust and Savings Bank, 
275 Ill.App. 138 (1934) ; Coburn v. Carstarphen, 194 N.C. 368, 
139 S.E. 596, 55 A.L.R. 819 (1927). This is to let equity’s policy 
favoring set-off run roughshod over the policy of strict fiduciary 
accountability. The Supreme Court of Pennsylvania has very 
forcefully asserted the fiduciary character of such a deposit and 
its integrity as such in denying set-off. Witherow v. Weaver, 
337 Pa. 488, 12 A.2d 92 (1940) . It should not be overlooked. 
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moreover, that to permit set-off may be to jettison a lawful 
preference enjoyed by the unit as a depositor. It is true, how- 
ever, that even in the jurisdictions, which allow the state a pre- 
rogative preference, it is usually denied local units. Notes 
36 A.L.R. 640 (1925), 52 A.L.R. 755 (1928) and 90 A.L.R. 208 
(1934). 

The drastic rule of absolute liability has not received universal 
judicial approbation. There is authority that the officer’s ac- 
countability should be that of a bailee. Jordon, County Attorney, 
V. Baker, County Judge, 252 Ky. 40, 66 S.W.2d 84, 93 A,L.R. 
813 (1933). Where, moreover, he has.no choice, but must de- 
posit the funds in banks designated by law, or by other public 
authority pursuant to law, the rule of absolute liability may be 
deemed inapplicable even though the statute does not expressly 
modify it. City of Scranton, Pa., v. Aetna Casualty and Surety 
Co., 11 F.Supp. 986 (D.C., M.D.Pa., 1935), affirmed 94 F.2d 941 
(C.C.A.3rd, 1938). In a number of jurisdictions the rigor of the 
insurer rule has been mitigated by statute. 

It has been stated as an exception to the doctrine of respondeat 
superior that a public officer is not liable for the wrongful acts 
of subordinates, who cire also public officers or employees as 
distinguished from persons engaged in his private service. See 
Robertson v. Sichel, 127 U.S. 507, 8 S.Ct. 1286 (1888). This 
plainly must be qualified in keeping with the facts as to the su- 
perior’s power of appointment, supervision, suspension and re- 
moval. In a recent California case it was held that a complaint 
of a personal representative for wrongful death of the deceased, 
which alleged that deceased died as a result of a beating given 
him by city police while he was a prisoner in the city jail, that 
the defendant city manager and chief of police had or ought to 
have had prior notice that the policemen were vicious and unfit 
(reciting numerous instances of brutality) and that the city 
manager and chief of police had authority to suspend and remove 
policemen, subject to review by a civil service board, but had 
taken no steps in that direction, stated a cause of action. Fer- 
nelius v. Pierce, 22 Cal.2d 226, 138 P.2d 12 (1943). The Court 
rejected the contention that defendants should not be held liable 
unless they had unrestricted power of removal. That factor 
was not controlling if exercise of a restricted power of suspen- 
sion and removal would, as a normal matter, have sufficed to 
prevent the injury. See also Hale v. Johnston, 140 Tenn. 182, 
203 S.W. 949 (1918). 

Penal sanctions, applicable particularly to public ofllcers, are, 
in these times, largely a matter of statute. Unless superseded 
by statute the old common-law misdemeanor, misconduct or 
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misbehaviour in office, will cover some of the ground.® The 
general offense has been broken down, formalistically, into non- 
feasance, misfeasance and malfeasance. More to the point is the 
fact that the common instances of the offense, extortion, oppres- 
sion, wilful neglect of duty and fraud and breach of trust, came to 
be looked upon as specific offenses within the general one. A com- 
mon type of statute, supported by a criminal sanction, is that 
prohibiting a public officer from acting officially with respect 
to a public contract as to which he has a private interest. Many 
other examples are given in 2 McQuillin, Mun. Corps. § 573 (Rev. 
vol.1939). 

A Missouri city charter provision forbade political activity by 
city employees in the classified services. The penalty for vio- 
lation was discharge. The provision was upheld in State ex inf. 
McKittrick, ex rel. Ham v. Kirby, 349 Mo. 988, 163 S.W.2d 990 
(1942) ; 43 Col.L.Rev. 242 (1943). The court relied, signifi- 
cantly, upon the circumstance that, in general, the “line between 
the classified and the unclassified civil service coincides with 
the classification of ministerial and policy-forming public of- 
ficers.” 

The Hatch Act, as amended in 1940, provides, in part (18 
U.S.C.A. § 61Z.) : 

(a) No officer or employee of any State or local agency 
whose principal employment is in connection with any activ- 
ity which is financed in whole or in part by loans or grants 
made by the United States or by any Federal agency shall 
(1) use his official authority or influence for the purpose 
of interfering with an election or a nomination for office, or 
affecting the result thereof, or (2) directly or indirectly 
coerce, attempt to coerce, command, or advise any other 
such officer or employee to pay, lend, or contribute any 
part of his salary or compensation or anything else of value 
to any party, committee, organization, agency, or person 

5 Clark and Marshall, Grimes § 4.34 (a) (3rd ed. 1927): 

A public officer is guilty of a iiiisdemeanor at common law if, from an 
improper motiYe, and in the exercise of the duties of his office, or under 
color of exercising such duties, he does an illegal act, or abuses his dis- 
cretionary power, or if he commits any fraud or breach of trust affecting 
the public, or if he willfully neglects to perform his duty without sufficient 
/■■ excuse. ■ . ■ 

And a person is guilty of a misdemeanor if he unlawfully refuses or 
omits to take upon himself and serye any public office which he is by law 
requii^ed to accept if duly appointed unless some other penalty is provided, 
or there is .some custom to the contrary. 

Some statutes may be considered merely codification of the common law. On 
the other hand, the willfulness involved in the common law crime may not 
be an element of a statute ly offense relating to miseonduct in office. Common- 
wealth V. Brown, 116 Pa.Super. 1, 175 A. 748 (1934). 
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for political purposes. No such officer or employee shall 
take any active part in political management or in political 
campaigns. AU such persons shall retain the right to vote 
as they may choose and to express their opinions on all 
political subjects and candidates. For the purposes of the 
second sentence of this subsection, the term “officer or em- 
ployee” shall not be construed to include (1) the Governor 
or the Lieutenant Governor of any State or any person who 
is authorized by law to act as Governor, or the mayor of 
any city; (2) duly elected heads of executive departments 
of any State or municipality who are not classified under 
a State or municipal merit or civil-service system; (3) 
officers holding elective offices. 

Enforcement is the responsibility of the United States Civil 
Service Commission. If one who violates the act is not re- 
moved from his office or position the Commission may require 
the appropriate federal agency to withhold from the govern- 
mental unit concerned an amount equal to two years’ compen- 
sation of the officer or employee involved. 


(2) Removal — Recall 

Amotion, that is, the removal of an officer in a corporation 
from office, was determined, in Rex v. Richardson, 1 Burr. 517, 
97 Eng.Reprint 426 (1758), to be within the implied powers of 
a corporation. In the English practice the power was deemed 
that of the corporation at large unless delegated to a select body, 
n Dillon, Mun.Corps. § 463 (5th ed. 1911). There is some Amer- 
ican authority supporting the incidental power of municipal 
governing bodies to remove municipal officers for cause, whether 
elected by them or by the people. Probably the leading case is 
Richai’ds v. Clarksburg, 30 W.Va. 491, 4 S.E. 774 (1887). See 
the strong dictum in Hayden v. Memphis, 100 Tenn. 582, 47 S.W. 
182 (1898) . Judge Dillon, quite cautiously, and Mr. McQuillin, 
more positively, support the power. I Dillon, op. cit. supra, § 
462; 2 McQuillin, Mun. Corps. § 575 (Rev.vol.1939). The sub- 
ject of removal from office has, of course, been largely regulated 
by positive law. Thus, the implied power of amotion is hardly 
a matter of large importance in contemporary local government 
law. 

Impeachment is a process not commonly available against local 
officials. 

The three most conspicuous methods of removal of local of- 
ficers are ouster by civil suit, removal by action of executive. 
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administrative or local legislative authority and recall by vote of 
the electors. Unless the power is qualified in some way by the 
constitution itself, a state legislature has plenary authority 
over the subject. It may abolish an office at mid-term. It may 
provide for removal without any formality whatever. Thus, 
even where an elective officer’s term is fixed by law, as is 
usually the case, the statute may also make him removable at 
the pleasure of an appropriate authority. 2 McQuillin, op. cit. 
supra, § 577. That is less security of tenure than an appointive 
officer may enjoy where his term is fixed by a statute, which is 
silent as to removal, and where there is an applicable general 
law .providing machinery for removal for cause by civil suit. 
Brock V. Foree, 168 Tenn. 129, 76 S.W.2d 314 (1934). 

Statutes authorizing removal for cause, if well drafted, ex- 
pressly make provision for notice and an opportunity to be heard. 
Obvious considerations of fair play strongly impel the courts 
to find the hearing requirement to exist by implication, even 
where the statutes are silent. See cases collected in Note 99 
A.L.R. 336, 354 et seq. (1935). Consider the situation where 
the statute clearly precludes such an implication. 

STATE ex rel. RYAN, Police Judge, v. NORBY, Mayor 

Supreme Court of Montana, 1946. 118 Mont. 283, 165 P.2d 302. 

Angsstman, Justice. David J. Ryan was elected to the office 
of Police Judge of the city of Great Falls on April 2, 1945, to 
serve for a two-year term. He qualified and assumed the duties 
of his office on May 7th and continued in the office until Novem- 
ber 14th. 

On November 13, 1945, the city notified Mr. Ryan in writing 
that a final report of the State Examiner was filed with the city 
council on that date, which report “displays a shortage in your 
accounts as Police Judge in the sum of Three Hundred Twenty- 
Six and no/100 ($326.00) dollars,” and that acting under Chap- 
ter 179, Laws of 1939, the council “did declare the office of 
Police Judge of said City, vacant, and your right to said office 
forfeited, and did elect Volney J. Babcock, Sr. to fill said va- 
cancy.” 

Relator thereupon brought this proceeding seeking a writ 
requiring respondents to annul, vacate and set aside the proceed- 
ings taken against him by the city council on November 13th. 

He questions the validity of Chapter 179, Laws of 1939, on 
several grounds. That chapter in definite terms provides that 
upon filing a final, verified report by the State Examiner show- 
ing a shortage in accounts in an office, the right of the officer 
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to the oflSce “shall be forfeited, and such office shall thereupon 
become vacant.” 

The respondents did what the statute commands and hence 
the only question before us is, Is the statute valid? 

Our Constitution empowers the legislative assembly to provide 
for police courts and magistrates. Section 24, Article Vni. 
This the legislature did. Sections 5087, 4995 and 4996, Revised 
Codes. Hence the office of police Judge, though recognized 
by the Constitution, is not a constitutional but a statutory office. 
A police judge is not a “judicial officer” as that term is used in 
section 17, Article V of our Constitution. State ex rel. Work- 
ing V. Mayor, 43 Mont. 61, 114 P. 777. A police judge is subject 
to removal from office under section 18 of Article V of the Con- 
stitution, reading; “All officers not liable to impeachment shall 
be subject to removal for misconduct or malfeasance in office, 
in such manner as may be provided by law.” 

The removal here, if not for misconduct or malfeasance in 
office within the meaning of section 18, Article V of our Con- 
stitution, was at least for an alleged cause, which, if proven, 
might subject the incumbent of the office to criminal prosecution. 

Relator contends that, since the attempted removal was for 
an alleged cause, he must be given notice and an opportunity to 
defend before he can be declared to forfeit the office and that 
the statute which denies him that right is invalid. There are 
many cases throughout the coxmtry which have dealt with this 
question imder facts varying in each particular case. 

When considering the qu^tion of the necessity of notice and 
opportunity for hearing, the majority of the courts throughout 
the country which have considered the point hold that if the 
removal is for cause, notice and an opportunity to defend are 
essential. Some courts extend the holding to all offices for a 
fixed term, whether elective or appointive, while others con- 
fine the holding to an dective office for a fixed term. Nearly 
all courts, when dealing with an elective office, for a fixed term, 
as here, require notice and opportunity to defend before re- 
moval for cause will be upheld. 

The United States Supreme Court has dealt with the subject. 
In Reagan V. United States, 182 U.S. 419, 21 S.Ct. 842, 845, 45 
L.Ed. 1162, Chief Justice FuUer, speaking for the court, said: 
“The inquiry is, therefore, whether there were any causes of re- 
moval prescribed by law March 1, 1895, or at the time of the re- 
moval. If there were, then the rule would apply that where 
causes of removal are specified by Constitution or statute, as also 
where the term of office is for a fixed period, notice and hearing 
are essential.” 
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In the later case of Shurtleff v. United States, 189 U.S. 311, 
23 S.Ct. 535, 536, 47 L.Ed. 828, the court was dealing with the 
ofiBce of general appraiser of merchandise created not by the 
Constitution but by act of Congress. The court, in discussing 
the point we are considering said: “There is, of course, no doubt 
of the power of Congress to create such an office as is provided 
for in the above section. Under the provision that the officer 
might be removed from office at any time for inefficiency, 
neglect of duty, or malfeasance in office, we are of opinion that 
if the removal is sought to be made for those causes, or either 
of them, the officer is entitled to notice and a hearing.” 

The court further pointed out that: “Various state courts have 
also held that, where an officer may be removed for certain 
causes, he is entitled to notice and a hearing.” It then cited 
numerous state court decisions so holding. 

Since then, this court has so held in State ex rel. Nagle v. 
Sullivan, 98 Mont. 425, 40 P.2d 995, 99 A.L.R. 321, and State 
ex rel. Holt v. District Court, 103 Mont. 438, 63 P.2d 1026. Both 
of these cases dealt with an appointive office and one of legis- 
lative creation but for a fixed term. A long list of cases sup- 
porting this view are listed in 99 A.L.R. pp. 354 to 363. 

This court in State ex rel. Nagle v. Sullivan, supra [98 Mont. 
425, 40 P.2d 998], said: “It follows, inevitably, that when a 
statute provides for an appointment for a definite term of of- 
fice, without provision otherwise, or provides for removal ‘for 
cause’, without qualification, removal may be effected only 
after notice has been given to the officer of the charges made 
against him and he has been given an opportunity to be heard 
in his defense.” 

The statute involved in the Nagle case said nothing about 
notice and hearing but, nevertheless, the court said: “We do 
hold that whenever the charges on which the Executive pro- 
poses to act involve malfeasance, misfeasance, or nonfeasance in 
office, or directly reflect upon the official or personal integrity 
of the incumbent whom he proposes to remove, the statute re- 
quires notice and the opportunity to disprove, if possible, the 
charges made.” 

The courts do not point out the precise reason for the conclu- 
sion that notice and hearing are essential. Our Constitution, 
Section 27 of Article III, provides that “no person shall be de- 
prived of life, liberty, or property without due process of law.”^ 
Notice and the opportunity for a hearing are a part of due process, 
of law. Application of O’Sullivan, 117 Mont. 295, 158 P.2d 306. 
But is the right to a public office either liberty or property with- 
in the meaning of Section 27, Article III? The courts hav& 
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quite generally held that a public office is a public trust and 
not property within the meaning of the due process clause of 
the Federal Constitution, Amend. 14. The rule has always been 
opposed by strong dissenting opinion. See Taylor v. Beckham, 
178 U.S. 548, 20 S.Ct. 1009, 44 L.Ed. 1187. 

This court has followed the majority view in State ex rel. 
Nagle V. Sullivan, supra, and State ex rel. Grant v. Eaton, 114 
Mont. 199, 133 P.2d 588, and in other cases therein cited. Of 
course the right to a public office is not property or an estate 
that may be passed by will, inheritance or other transfer. It is 
a public trust. However, the incumbent of an office for a definite 
term carrying a fixed salary certainly has a property interest 
therein within the meaning of Section 27, Article III of our Con- 
stitution. 

While, as above stated, most courts have held a public office 
is not property, there is a growing tendency on the part of courts 
to recognize a property interest therein at least for certain pur- 
poses. Some courts refer to a public office as a species of prop- 
erty. 42 Am.Jur., Public Officers, sec. 9, note 15. Others hold 
that it is property for certain purposes and in certain types of 
cases. 

Thus in 42 Am.Jur., section 9, page 887, it is said: “But it 
does not follow that he has absolutely no financial or property 
interest which may be protected by a court of equity against 
wrongful interference by others, or that he may be deprived of 
his office without a hearing when the right to have it terminate 
is limited to specified causes. The incumbent’s right to the 
office is everywhere recognized as a privilege entitled to the 
protection of the law, and an office may be considered as prop- 
erty in controversies relating to the question as to which of two 
persons is entitled thereto.” 

Whatever the view may be elsewhere, the question is fore- 
closed in this state by statute. Section 6663 provides: ‘'•The 
ownership of a thing is the right of one or more persons to pos- 
sess and use it to the exclusion of others. In this code, the 
thing of which there may be ownership is called property.” 

And section 6664 provides: “There may be ownership of all 
inanimate things w'hich are capable of appropriation or of manual 
delivery; of all domestic animals; of all obligations; of such 
products of labor or skUl as the composition of an author, the 
good wiU of a business, trade-marks and signs, and of rights 
created or granted by statute.” 

The right of an elected public officer to possess and use an 
•office and to exercise the privileges and rights therein to the 
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exclusion of othere until properly removed, certainly constitutes 

a property interest within the meaning of these sections. 

A public officer has rights created and granted by statute and 
under section 6664 those rights constitute property. 

Whether the federal Constitution guaranteeing due process has 
application here in view of the case of Snowden v. Hughes, 321 
U.S. 1, 64 S.Ct. 397, 88 L.Ed. 497, we need not consider. 

Chapter 179 so far as it declares an elective office for a fixed 
term vacant upon the mere filing of the report therein provided 
for without notice or hearing conflicts with Section 27 of Article 
ni of the Constitution of Montana and is invalid. 

Respondents contend that since Chapter 179 authorizes an 
action in quo warranto to test the accuracy of the report of the 
Examiner, relator is accorded opportunity for a hearing suffi- 
cient to meet the requirement. But this question, too, was ruled 
on adversely to this contention in State ex rel. Nagle v. Sullivan 
where the court said: “His attempt to justify the action is un- 
availing as an ex post facto showing of cause cannot cure failure 
to give the necessary notice of hearing on such charges (Board 
[of St. Com’rs of Hagerstown] v. Williams, 96 Md. 232, 53 Atl. 
923) ; ‘every condition precedent must be fulfilled to give valid- 
ity to the act of removal’ (23 Am. & Eng.Ency. of Law, 450.)” 

The writ applied for will issue. 

Johnson, C. J., and Adair, J., concur. 

Cheadle, Justice (concurring in result) . I concur in the re- 
sult reached by the majority. I think that the cause for for- 
feiture prescribed by Chapter 179, Laws of 1939, is not neces- 
sarily “misconduct or malfeasance in office,” and, therefore, 
that every protection of law and custom of the rights and repu- 
tation of a public officer should be afforded. While there is 
authority apparently to the contrary, I feel that the power to 
deprive an officer of his office for cause, means for proven cause, 
and that proven cause presupposes cause established by hearing 
at which the officer is given opportunity to present facts to dis- 
prove the charges. Although here the relator is not accused 
of a criminal act, I feel that common fairness, in accordance 
with our traditional American system of justice, requires op- 
portunity for a public officer to prot«:t his good name and repu- 
tation. Chapter 179, if held valid, would deprive relator, and 
other public officers, of such opportunity. 

This is not to say that the right to public office transcends the 
right of the public to an honest administration of that office, or* 
that the right is such a property right as may not be forfeited 
for cause as the Constitution provides or the legislature has 
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determined or may determine. If such cause exists here, laws 
in existence at the time of the passage of Chapter 179 are ade- 
quate to effect the result attempted, and to protect the public 
interest, as well as those of the relator. 

Morris, Justice (concurring specially). I concur m the fore- 
going opinion of Mr. Justice Angstman wherein he holds that an 
elective public officer cannot be ousted without notice and an 
opportunity to be heard. I do not concur, however, in the hold- 
ing that the right to an office is a property right. It is my view 
that the right vested in the office holder to defend his occupancy 
is that he may uphold the wiU of the electorate and exercise the 
public trust reposed in him until removed for cause. 


POTTS V. MOREHOUSE PARISH SCHOOL BOARD 
Supreme Court of Louisiana, 1933. 177 La. 1103, 150 So. 290, 91 A.L.B. 1093. 

Rogers, Justice. J. E. Potts was employed as assistant super- 
intendent of schools by the Morehouse parish school board for 
a term of seventeen and one-half months, beginning January 
15, 1932, and ending June 30, 1933, at an annual salary of $3,000, 
payable at the rate of $250 per month. Plaintiff was discharged 
on July 14, 1932, before his term had expired, and this suit is 
for the balance of salary due under his contract of employment. 

An exception of no cause or right of action was filed by de- 
fendant and overruled. Defendant then filed its answer, and 
plaintiff filed a plea of estoppel and motion to strike irrelevant 
and inconsistent allegations from the answer, which was sus- 
tained. Plaintiff next took a rule on defendant for judgment on 
the pleadings. Upon the trial of this rule, judgment was ren- 
dered in plaintiff’s favor, and defendant appealed. 

The authority for appointing an assistant superintendent is 
vested in parish school boards by section 43 of Act No. 100 of 
1922. The pertinent portion of the section reads as follows, viz.: 

“The parish school boards shall have the authority to appoint 
such assistant superintendents, supervisors, stenographers, and 
bookkeepers as may be needed, and such attendance officers, 
medical directors, and such other appointees as may be necessary 
for the proper and efficient conduct of the schools, . . . and 

to fix their salaries and prescribe their duties.” 

On July 14, 1932, the defendant school board adopted a reso- 
lution rescinding plaintiff’s contract and abolishing the office of 
assistant superintendent, after declaring that plaintiff’s appoint- 
ment should have been made only to the end of the current fiscal 
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year; that the office was unnecessary, and there were no duties 
to be performed requiring an assistant superintendent; that there 
were no funds to be collected during the current fiscal year with 
which to pay the salary of such an officer, and no funds had been 
or would be budgeted for the office. 

Each parish school board is authorized to employ a parish 
superintendent for a period of four years. Section 19 of Act 
No. 100 of 1922. And each parish school board is also author- 
ized to employ teachers by the month and by the year and to fix 
their salaries. Section 20 of Act No. 100 of 1922. As to the 
other employees of parish school boards which the Legislature 
has authorized under section 43 of Act No. 100 of 1922, includ- 
ing assistant superintendents, no terms are fixed, and they may 
be employed as needed in the discretion of the boards. 

The controlling question presented by the case is whether the 
defendant school board under a statutory provision authorizing 
it to employ an assistant superintendent as needed was empow- 
ered to fix by resolution the tenure of office of plaintiif as assist- 
ant superintendent at seventeen and one-half months and there- 
by divest itself of its discretionary power to terminate plaintiff’s 
employment before the expiration of the term. 

The universally accepted rule is that, where the tenure of 
the office is not prescribed by law, the power to remove is an 
incident to the power to appoint. The tenure not having been 
declared by law, the office is held during the pleasure of the 
authority making the appointment. 22 R.C.L. § 266, p. 562; 46 
C.J. § 146, p. 985. 

In Peters V. Bell, 51 La.Ann. 1621, 26 So. 442, 445, plaintiff 
sued to be reinstated in the office of assistant city engineer, from 
which he was removed by an order of the city engineer. The 
court found that the city engineer had the power to appoint 
his deputies, and held that, until the power was lodged else- 
where, he had the right to remove them. The court said: “When 
the officer is a deputy (employed by his principal) whose tenure- 
of office was not fixed, in the absence of any statutory provision, 
the power to remove him was incidental to the power of ap- 
pointment.’’ The court then referred to and commented upon 
a number of decisions from other jurisdictions bearing upon the 
power of removal and upholding the principle that, where fEe 
tenure is not fixed by law, the office is held at the pleasure of 
the appointing authority. 

In Ehret V. Police Jury, 136 La. 391, 67 So. 176, the police 
jury removed its secretary. The secretary sued for the balance 
of his salary, alleging he was employed for four years and was 
discharged without cause or ground of complaint after serving 
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only five months. The court, quoting section 2743, subd. 11, 
of the Revised Statutes, held that the police jury was author- 
ized to summarily remove any of its appointive officers. And 
the court said that the power of removal conferred by law en- 
tered as much into plaintiff’s employment as did the power of 
appointment. 

The implied power to remove cannot be contracted away so 
as to bind the appointing authority to retain a minor officer or 
employee for a definite, fixed period. 

In Wright v. Gamble, 136 Ga. 376, 71 S.E. 795, 35 L.R.A.,N.S., 
866, Ann.Cas.l912C, 372, the Supreme Court of Georgia, held 
that, where the tenure of an office is not prescribed by law, 
the power to remove is an incident to the power to appoint. In 
such case the appointee holds at the pleasure of the appointing 
power, although it attempts to fix a definite term; and no 
formalities, such as the preferring of charges or the granting 
of a hearing to the incumbent, are necessary to the lawful exer- 
cise of the authority of removal. The court cites numerous au- 
thorities supporting the principle. Among these eases are State 
ex rel. Moore v. Archibald, 5 N.D. 359, 66 N.W. 234, 235, and 
Parsons v. Breed, 126 Ky. 759, 104 S.W. 766, 768. 

In the Moore Case it was held: “The grant of power to ap- 
point to public office, where no term of office is fixed by law, 
carries with it as an incident the absolute power of removal at 
any time, without notice or charges or a hearing, and without 
the cause for removal being inquired into by any court. Such 
power vested in a board cannot be limited by any action taken 
by such board, whether by appointing the ofiicer for a fixed 
term, or by by-laws restricting the power of removal to cases 
where cause for removal exists.” 

In the Parsons Case it was held that, “where neither the 
Constitution nor statute fixes the term of ofiice, the appointee 
holds at the pleasure of the appointing power, although it was 
attempted by the appointing power to fix a definite term.” 

In Peters v. Bell, 51 La. Ann. 1621, 26 So. 442, supra, this court 
cited with approval People v. Hill, 7 Cal. 102, holding that the 
power of removal cannot be divested or taken away, except by 
the term of the statute. 

In the Ehret Case, supra, the court said that the law entered 
into the contract of employment, and the police jury had no ca- 
pacity to avoid the law or abrogate its functions with respect 
either to the power of appointment or the power of removal. 
“If it were otherwise,” said the court, “an incoming police jury 
.might impose upon its successors in office a secretary who would 
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be unacceptable to the new members and out of sympathy with 
the policy of the body.” 

In Kirkpatrick V. City of Monroe, 157 La. 645, 102 So. 822, 
the municipality contracted with plaintiff, an engineer, to plan 
and supervise the construction of extensions and improvements 
in its utilities and public works. The contract was for four 
years ; the city binding itself to pay plaintiff in monthly install- 
ments the amount stipulated. Plaintiff sued for the balance 
of the salary or wages which he would have earned had the con- 
tract not been breached by the defendant. 

This court held that the contract was one ultra vires of the 
municipality; that the city council may employ persons to dis- 
charge certain duties as occasion arises, and create and appoint 
persons to fill minor offices deemed necessary for the proper 
administration of the city’s affairs, but it also may discharge 
such employees and remove such officers at its pleasure. 

Plaintiff argues that the Ehret and Kirkpatrick Cases are 
inapplicable here, because under the statutes involved in those 
cases the appointing authorities were expressly authorized to 
remove at their pleasure any officer or employee elected or ap- 
pointed by them. 

But, in our opinion, it makes no material difference that the 
statutes reviewed in those decisions expressly conferred upon 
the appointing authorities the unlimited power of removal which 
would otherwise have been conferred upon them by necessary 
implication. In either case, the legal principle is the same, al- 
though greater emphasis may be placed upon the legislative 
policy in the one case than in the other. 

The legislative policy evidenced by section 43 of Act No. 
100 of 1922 and deducible from its terms is that parish school 
boards shall be in a position to supervise and control its ap- 
pointees, with a view to the proper and efficient conduct of the 
schools. For that reason, the Legislature provided that the 
appointment or employment of persons under the statutory 
provision should be as they were needed or as may be necessary. 
There was no intention on the part of the Legislature that a 
parish school board should tie its hands by a contract entered 
into possibly before the election of one or more of its members, 
but the intention was plainly that the board should at all times 
be unhampered in its supervision and control of such appointees. 

Our conclusion is that the exception of no cause of action is 
well-fotmded and it should be sustained. This conclusion makes 
it unnecessary for us to dispose of the plea of estoppel filed by 
plaintiff. 
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For the reasons assigned, the judgment appealed from is an- 
nulled; the exception of no cause of action is sustained; and 
plaintiff’s suit is dismissed at his costs. 


The recall is a political device and is not tied to causes for 
removal in a legal sense. State ex rel. Hackley v. Edmonds, 
150 Ohio St. 203, 80 N.E.2d 769 (1948). The procedure is usual- 
ly initiated by a petition signed by a required percentage of vot- 
ers. If a sufficient petition is filed a special election must be 
called. The extent of the authority of the officer receiving a 
petition to determine its sufficiency depends upon the statute. 
His function may be deemed strictly ministerial, which would pre- 
clude his inquiring into the qualifications of petitioners. Kar- 
wick V. Grazewski, 253 Mich. 110, 234 N.W. 168 (1931). On 
the other hand, it may be considered that he has a genuine 
discretion the exercise of which is a final determination as to 
sufficiency of a petition, absent fraud and bad faith. State 
ex rel. Goodhope v. Leyse, 60 S.D. 384, 244 N.W. 529 (1932). 

In view of the political character of the recall administrative 
power to determine the sufficiency of a petition would hardly 
be thought to apply to the stated grounds for recall unless the 
statute plainly said so. In State ex rel. Landis, Atty. Gen., v. 
Tedder, Circuit Judge, 106 Fla. 140, 143 So. 148, 150 (1932), 
the court had this to say: “The sufficiency of the charges for 
the recall of a public officer to cause the voters to require his 
removal is a political question to be determined by the people. 
But the illegality of the proceedings therefor, and whether 
those attempting to act against the officer have complied with 
the law, is a judicial question for determination by the courts. 
An action will therefore lie to enjoin the holding of a recall 
election when the groimd is that the provisions of the statute 
authorizing the election are not being complied with, and no 
other plain, complete, and adequate remedy at law exists for 
the protection of the rights of complainant. See Gibson v. Camp- 
beU, 136 Wash. 467, 241 P. 21; Leslie v. Griffin (T6X.av.App.) 
23 S.W.2d 535.” 

In some states the sole proposition submitted at a recall elec- 
tion is the bare question of recall. See, for example. La. Const, 
of 1921, Art. IX, § 9; Roy v. Board of Supervisors of Elections 
of Parish of Lafayette, 198 La. 489, 3 So.2d 747 (1941). In 
others the election of a successor may be combined with the 
question of recall. So it was under the California statute applied 
in Martin v. Board of Trustees of Menlo Park, 96 CaLApp. 705, 
274 P. 1015 (1929). 
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The authority to suspend local officers, or employees pending 
disciplinary proceedings or action for removal, is quite important. 
A person in whose hands the public interest might be in jeopardy 
is, by suspension, disabled from doing harm. If, moreover, he 
is vindicated, on final determination, he will not ordinarily have 
been seriously prejudiced. Summary suspension may be justifi- 
able w'here summary removal would not be. There is authority 
that the power to suspend is incidental to the power to remove, 
but this position has not gone unchallenged. The cases are dis- 
cussed in 2 McQuillin, Mun. Corps. § 586 (Rev. vol. 1939). Ex- 
press statutory authorization for suspension is common, some- 
times as a disciplinary measure, but more often as a means of 
safeguarding the public interest pending formal action. 


SECTION 2. EMPLOYEES 
A. Merit System 

Public administration demands a permanent staff of profes- 
sional public employees. It is the well-known aim of civil serv- 
ice systems to assure the public service competent personnel 
selected and promoted on a merit basis without regard to political 
considerations. Elective officials, judges, top-ranking adminis- 
trative officers whose work is thought to be at the policy-making 
level, and temporary personnel are not included. The fact that 
a position requires the services of a member of a learned pro- 
fession does not preclude its inclusion in the classified service. 
Architects, engineers, doctors and nurses, and, more recently, 
lawyers have, at the federal level, been brought within the merit 
system. 

The actual security of tenure of a civil service employee or a 
teacher subject to the provisions of a teachers’ tenure law de- 
pends, of course, upon the particular statute. The “rights” of 
the individual may be entirely statutory, without any element 
of contract, and if so, the legislature may go so far as to repeal 
the enabling statute and destroy his civil service status. State 
ex rel. Munsch v. Board of Com’rs of Port of New Orleans, 198 
La. 283, 3 So.2d 622 (1941). Under the normal pattern the 
merit system employee may be removed only for cause. Some 
statutes contain inclusive lists of the types of legal cause such 
as (1) incompetency, (2) neglect of duty and (3) dishonesty. 

Cases arising under teachers’ tenure laws have given the 
United States Supreme Court not a little trouble. In Phelps v. 
Board of Education of West New York, 300 U.S. 319, 57 S.Ct. 
483 (1937) , the Court was called upon to decide whether a New 
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Jersey statute, which permitted the reduction, for the period 
July 1, 1933, to July 1, 1934, of the salaries of school teacheirs 
enjoying indefinite tenure under a pre-existing statute, impaired 
the obligation of contracts of employment with such teachers in 
violation of Section 10 of Article I of the Federal Constitution. 
The tenure statute provided: 

The service of all teachers, principals, supervising princi- 
pals of the public schools in any school district of this State 
shall be during good behaviour and efiiciency, after the 
expiration of a period of employment of three consecutive 
years in that district, unless a shorter period is fixed by 
the employing board; ... No principal or teacher 
shall be dismissed or subjected to reduction of salary in 
said school district except for inefficiency, incapacity, con- 
duct unbecoming a teacher or other just cause, and after a 
written charge of the cause or causes shall have been pre- 
ferred against him or her . . . and after the charge 

shall have been examined into and found true in fact by said 
Board of Education, upon reasonable notice to the person 
charged, who may be represented by counsel at the hear- 
ing. ... 

The challenge to the act was made by teachers on tenure whose 
salaries had been reduced pursuant to that measure. It appeared 
that it was not the practice, after a teacher had served in a school 
district under yearly contracts for three years, for any further 
formal contract to be made with the teacher. In rejecting the at- 
tack upon the later statute and upon the action pursuant to it the 
Court had this to say: 

Although after the expiration of the first three years of 
service the employee continued in his then position and at 
his then compensation unless and until promoted or given 
an increase in salary for a succeeding year, we find nothing 
in the record to indicate that the board was bound by con- 
tract with the teacher for more than the current year. The 
employee assumed no binding obligation to remain in service 
beyond that term. Although the act of 1909 prohibited the 
board, a creature of the state, from reducing the teacher’s 
salary or dismissing him without cause, we agree with the 
courts below that this was but a regulation of the conduct of 
the board and not a term of a continuing contract of in- 
definite duration with the individual teacher. 

The Supreme Court reached a different conclusion in the case 
of Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 58 S.Ct. 443 
(1938), with respect to an amendment to a teachers’ tenure law 
of Indiana by which the legislature purported to render the law 
inapplicable to township schools. The Indiana act, however, was 
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liberally sprinkled with the jargon of contract. It provided that 
after a school teacher had served under contract for five or more 
successive years and thereafter entered into a contract for fur- 
ther service he thereby became a pennanent teacher. It was 
provided that the public body might cancel the contract of a 
teacher enjoying tenure after notice and a hearing for incompe- 
tency, insubordination, neglect of duty, immorality, justifiable de- 
crease in the number of teaching positions, or other good or just 
cause. The teacher, it was further provided, might cancel only 
upon five days’ notice and might not cancel during the school 
term nor for a period of thirty days prior to the beginning of any 
term. The Indiana court had interpreted the amendatory statute 
as giving the school authorities absolute powers of dismissal with 
respect to teachers in township schools who were on tenure. The 
Supreme Court took the position that the word “contract” was 
used in the tenure law in its usual legal meaning and since that 
rendered a teacher’s indefinite tenure a matter of contract, the 
Court logically proceeded to the conclusion that the amendatory 
statute, as interpreted by the Indiana court, impaired the obli- 
gation of the employment contract. The Phelps case was dis- 
tinguished on the basis of the differences in the Indiana and New 
Jersey tenure laws. 

Two classes of persons have been the subject of special treat- 
ment. Veterans are preferred while married women have been 
the objects of discrimination. Most of the litigation involving 
veterans’ preferences has related to veterans of World War I or 
earlier conflicts. For obvious reasons we can expect a great deal 
more with respect to the interests of veterans of World War EE. 
Favored treatment under merit systems has been upheld but 
there is a limit to it. If a veteran meets the minimum qualifica- 
tions as by passing a competitive examination, he may be pre- 
ferred over a non-veteran who outscores him. The cases are col- 
lected in Note 161 A.L.R. 494 (1946). If, however, the statute 
enables him to qualify even though he does not meet the mini- 
mum general standards, as where he is donated points on a com- 
petitive examination, the likelihood is that the px’eference will be 
deemed a special privilege of the sort banned by many state con- 
stitutions. Carney v. Lowe, 336 Pa. 289, 9 A.2d 418 (1939). 
Query: Would one prejudiced by such a preference be denied the 
equal protection of the laws guaranteed by the Fourteenth 
Amendment? 

The Supreme Judicial Court of Massachusetts has upheld a 
rule, established by a school committee, which embodied a policy 
against the employment of married women as teachers, and 
which provided that a married woman, including one already in 
service, should not thereafter be appointed as a permanent teach- 
er, except one already in service who could prove to the satisfac- 
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tion of the committee that she was living apart from her husband 
and receiving no support from him or that he was so disabled as 
to be unable to support her. Houghton v. School Committee of 
SomerviUe, 306 Mass. 543, 28 N.E.2d 1001 (1940). The com- 
plaining teacher in that case was married and had been when the 
rule was adopted. She was dismissed under the rule. The gov- 
erning statute made her subject to dismissal for ‘'‘good cause.” 
The court thought that the committee rule, confined as it was 
to a single kind of public employment, might have some relation- 
ship to the public welfare and, thus, v/as within the policy-making 
power of the committee. The same result has been reached in 
a four-to-three decision under an Ohio teachers’ tenure act which 
specifies particular causes for removal and adds the catch-all, “or 
for other good and just cause.” Greco v. Roper, 145 Ohio St. 243, 
61 N.E.2d 307 (1945). The dissenters made a strong argument 
that the catch-all should be litnited, by application of ejusdem 
generis, to matters affecting a teacher’s fitness akin to those spec- 
ified. The Supreme Court of Missouri has recently overthrown 
as unreasonable and arbitrary a local board of education rule pro- 
viding for the removal of a woman teacher who married. State 
ex rel. Wood v. Board of Education of City of St. Louis, 206 S. 
W.2d 566 (1947) . The wonder is that such a rule had survived 
that long in a period of teacher shortage. If the grounds of re- 
moval are specified in the statute, without a general or catch-all 
clause, one’s marital status plainly cannot be made a ground for 
dismissal unless within the specification. Goff v. School District 
of Borough of Shenandoah, 154 Pa.Super. 239, 35 A.2d 900 
(1944) . Knox County v. State ex rel. Nighbert, 177 Term. 171, 
147 S.W.2d 100 (1940). 

More recently the Massachusetts Court has invalidated a mu- 
nicipal ordinance, wnich provided that, with limited exceptions, 
no married woman should be employed in any department of the 
city. That discrimination, applicable to the municipal classified 
service generally, was simply too much; the court cou’d not dis- 
cern in it any substantia] relation to the public welfare. Mayor 
of City of Somerville v. District Court of Somerville, 317 Mass. 
106, 57 N.E.2d 1 (1944) ; 25 Bos.Univ.L.Rev. 59 (1945). 

Section 10 of Article XV of the Constitution of Ohio is obvi- 
ously patterned upon the New York civil service provision. It 
does not, however, apply to villages. It reads, in part: “Appoint- 
ments and promotions in the civil service of the state, the several 
counties, and cities, shall be made according to merit and fitness, 
to be ascertained, as far as practicable, by competitive examina- 
tions.” The Akron charter, taken literally, put assistant direc- 
tors of law and police prosecutors in the classified service. In 
a test case that interpretation was rejected to avoid a serious con- 
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stitutional question. The court did not consider it “practicable” 
to select such personnel by competitive examination, especially 
since they occupied a fiduciary relation to the director of law. 
De Woody v. Underwood, 136 Ohio St. 575, 27 N.E.2d 240 (1940). 
The Federal Government has not found it impracticable to apply 
the merit system to legal positions. Haory Weihofen, “The Writ- 
ten Federal Attorney Examination” 11 Univ. of Chi.L.Rev. 154 
(1944) ; Ralph F. Fuchs, “Post War Problems of the Legal Pro- 
fession From the Standpoint of Civil Service Examining Agen- 
cies” 19 Ihd.L.J. 316 (1944). The question arises whether the 
practicability test is simply a minimum requirement. If compe- 
tent legislative authority determines that the merit system can 
be applied to particular personnel is there a basis for judicial con- 
sideration de novo of “practicability”? 


CIVIL SERVICE TECHNICAL GUILD V. LA GUARDIA 

Supreme Court of New York, Special Term, New York County, 1943. 

181 Misc. 492, 44 N.Y.S.2d 800, affirmed 267 App.Div. 860, 47 N.Y.S.2d 114 
(1944), 292 N.Y. 586, 55 N.E.2d 49 (1944). 

Proceeding in the matter of the application of the Civil Serv- 
ice Technical Guild and Claude H. Rowles for an order against 
Fiorello H. La Guardia and others, constituting the Board of Es- 
timate, Thomas J. Patterson, Director of the Budget, and Harry 
W. Marsh and others, constituting the Municipal Civil Service 
Commission, to compel a discontinuance of engagement of private 
engineering and architectural firms and to require appointment 
of engineering and architectural employees from civil service elig- 
ible list to perform work of drawing plans for post-war public im- 
provements. 

Application denied and petition dismissed. ... 

Pecora, Justice. In preparation for a readjustment from a 
war-time to a peace-time economy, the City of New York, like 
the Federal and State governments, in June 1942 adopted a post- 
war Planning Program which contemplates public improvements 
costing some $700,000,000. This emergency program calls for 
current expenditures of $25,000,000 for the preparation of plans 
and specifications for such projects, which plans, it is hoped, will 
be completed by Jxme 1944. In carrying forward this program, 
the Board of Estimate has allocated about $5,000,000 for the 
award of contracts to pnvate engineermg and architectural firms 
in the City of New York. At the time of the institution of the 
within proceeding approximately 90 such contracts had been 
awarded, totalling about $2,600,(X)0. The petitioners herein in- 
clude a person who is an engineer on a preferred lisL and an as- 
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sociation of competitive civil service employees in the architec- 
tural and engineering service of the City of New York and its 
agencies. They bring this proceeding under Article 78 of the 
Civil Practice Act to compel a discontinuance of the engagement 
of the private engineering and architectural firms and their staffs 
upon a contract basis and to require the appointment of engineer- 
ing and architectural employees from civil service eligible lists, 
or according to civil service rules, to perform said work. Al- 
though voluminous affidavits and exhibits have been filed upon 
this application, it appears that the only question to be deter- 
mined is one of law, viz., whether there has been a violation of 
the provisions of Article V, Section 6, of the State Constitution. 
It is there provided: “Appointments ... in the civil serv- 
ice of the state, and . . . cities . . . shall be made 

according to merit and fitness to be ascertained, so far as prac- 
ticable, by examinations, which, so far as practicable, shall be 
competitive. ...” 

The reasons for the action taken by the Board of Estimate, ad- 
vanced in the answering affidavits, are pertinent only to the ques- 
tion of whether there has been any arbitrary or capricious exer- 
cise of a power. The contracts attacked were evidently entered 
into to meet technical problems for which private firms were es- 
pecially equipped to master, to accelerate the completion of plans, 
and to assist in preserving intact many private engineering and 
architectural organizations that would otherwise be dispersed to 
the great detriment of the City. It is clear from the undisputed 
facts that’ the power of the Board of Estimate was wisely exer- 
cised, and were this court permitted to review such discretion it 
would confirm the action taken. There is presented, however, the 
l^al issue of constitutional infraction. 

In approaching the problem certain unmistakable signs along 
the road point to the correct solution. Since the organization of 
the City of New York in 1897, it has been a practice, when 
deemed advisable, to award contracts for private architectural 
and engineering services. The difficult architectural and engi- 
neering problems involved in the construction of public improve- 
ments demand the highest degree of specialized professional skill 
for their solution. The City for years has searched among those 
with experience and talent to meet the requirements of design 
and construction called for by the nature of the particular im- 
provements under consideration. This long standing practice 
constitutes a practical construction of the Constitutional provi- 
sion dealing with civil service. Whenever the power to award 
such contracts has been challenged, courts have approved the 
practice. . . .* 

6 Citation of authorities omitted. 
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Moreover, the award of contracts for architectural and engi- 
neering work does not constitute a method for making “appoint- 
ments” in the “civil service” of the City. The provisions of the 
contracts awarded do not create any employer-employee relation- 
ship but a contractual one between an independent contractor 
and the City. The contracts call for specific studies, plans and 
specifications. The City does not control the office organizations 
of such firms, has nothing to do with the persons they employ, 
does not prescribe hours of employment, and is not their sole 
client. 

The distinction between bona fide contracts with independent 
contractors and appointments to positions in the civil service is 
clearly pointed out in Matter of Meadows v. Triborough Bridge 
Authority, supra. In that case there was a challenge to the 
power of the Triborough Bridge Authority to award contracts for 
architectural and engineering services. As here, the Constitu- 
tional provision was advanced as an impediment to such power. 
The court there pointed out that the services of architects and 
engineers in drawing up plans were of a temporary and transient 
nature, while, as stated in Matter of Social Investigator Eligibles 
Association v. Taylor, 268 N.Y. 233, page 237, 197 N.E. 262, 264, 
“the command of that section [Article V, Section 6] is addressed 
to conventional and stable duties of the functionaries of civil gov- 
ernment.” 

So, too, in Matter of Drummond v. Kern, 176 Misc. 669, 27 N.Y. 
S.2d 332, the court upheld the validity of a contract between the 
corporation counsel and a photographic firm for the furnishing 
of photographs whenever required. Hie furnishing of plans and 
specifications are in some respects similar to the making of pho- 
tographs. 

Matter of Curran v. Board of Education, supra, involved the 
construction of Section 683, sub. 4, New York City Charter (L. 
1937, Ch. 922), which permitted the emplo 5 ment by the Depart- 
ment of Public Works of private architects in a consulting or ad- 
visory capacity where the cost of the building was to exceed 
$100,000. While it is true that the court, in upholding the right 
of the Department to engage architects in private practice for 
architectural services beyond mere advice, was construing a spe- 
cial statute, it must be obvious that if the practice violated the 
Constitutional provision, the statute would be subject to the same 
infirmity. 

Hardecker v. Board of Education, supra, presents a case deal- 
ing with contracts which are part of the Post-War Program. Sec- 
tion 451, sub. 4, Education Law, permits the Board of Education 
to employ architects in private practice. The court upheld the 
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Board of Estimate in its determination that the design and con- 
struction of certain Board of Education projects in the Post-War 
Program should be let to architects and engineers engaged in pri- 
vate practice. Here, too, it is no answer that a special statute 
was under consideration. The constitutionality of the procedure 
must have been approved or else the statute would have been de- 
clared invalid. 

The case of Turel v. Delaney, 285 N.Y. 16, 20, 32 N.E.2d 774, 
776, is clearly distinguishable. There the contract in effect pro- 
vided for regular-salaried, full-time employment of physicians 
and nurses to carry on the day by day treatment of injured em- 
ployees of the Board of Transportation. Such treatment was re- 
quired by law, and was in every sense part of the “conventional 
and stable” duties of the department to which “the command” of 
Article V, Section 6, is addressed. Furthermore, in that case it 
was conceded that the Board of Transportation could “have en- 
listed a capable medical and surgical organization by means of 
competitive examinations.” In the instant proceeding the work 
involved is highly specialized temporary work. 

Finally, the public policy of the state as expressed in Section 
451, sub. 4, Education Law, and Section 683, sub. 4, N. Y. City 
Charter, heretofore mentioned, gives tacit approval to the prac- 
tice of using private architectural and engineering firms. A fur- 
ther expression of such policy appeeirs in Ch. 660, Laws of 1943, 
where the Legislature gives power to the State Superintendent of 
Public Works to employ private engineers and architects in con- 
nection with State projects ordered by the State Post-War Com- 
mission. In 1937, the Legislature passed a bill aimed at the iden- 
tical purpose of the instant proceeding. (S Int. 2021, Pr. 2473.) 
The bill provided that services of private architects or engineers 
could be used only in an advisory or consultant capacity. Gov- 
ernor Lehman vetoed the bill, and in the memorandum accom- 
panying the veto, the Governor said in part: “In effect, if ap- 
proved, this bill would unduly hamper administrative officials of 
the State and local units of government from exercising judg- 
ment as to the use of private architects or engineers. In my opin- 
ion it is important to keep the door open so that if a xmit of gov- 
ernment desires to use private architects or engineers to do an 
entire job in special cases, government may do so. It is impor- 
tant that the State of New York and its municipalities maintain 
the highest standards of architectural and engineering achieve- 
ment.” 

Similar biUs have been introduced every year since 1937, but 
none has passed the Legislature. 

I therefore conclude that nothing contained in the Constitution 
of the State of New York or in the provisions of the Civil Service 
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Law prohibits the City of New York from awarding contracts for 
architectural and engineering services to private concerns in con- 
nection with the Post-War Planning Program. This Court fur- 
ther holds that the action of the City attacked herein is in line 
with sound public policy and represents a vsdse exercise of dis- 
cretion. The application, therefore, is in all respects denied, and 
the petition dismissed. Settle order accordingly. 


The initiation of a merit system presents a problem as to what 
to do about personnel then in service. They can be “covered in” 
without competitive examination unless there is a particular ob- 
stacle in the constitution. In New York the constitutional provi- 
sion for civil service has presented difficulties but the Court of 
Appeals has found the “practicability” clause flexible enough to 
permit a gradual extension of civil service to local units, which in- 
volved “covering in” village policemen in service at the time of 
the extension of dvil service to villages. In the Matter of Ricker 
V. Village of Hempstead, 290 N.Y. 1, 47 N.E.2d 417 (1943) ; 43 
Col.L.Rev. 410 (1943). 

City home rule charter provisions on civil service prevail in 
Ohio over the general statute, with certain important exceptions. 
Fire, police and health protection are deemed state concerns and 
the general statute governs in those areas. The general law is 
supreme as to judicial review of administrative action in civil 
service matters. The Ohio cases are discussed by J. B. Fordham 
and Joe F. Asher, “Home Rule Powers in Theory and Practice” 
9 Ohio St.L.J. 18, 39 (1948). 


STATE OF WASHINGTON ex rel. JOHN REILLY v. 

CIVIL SERVICE COMMISSION OF CITY 
OF SPOKAiSffi 

Supreme Court of Washington, 1941. 8 Wash.2d 498, 112 P.2d 98T. 

Simpson, Justice. In this case a writ of mandate was sought 
by three members of the police force of the city of Spokane to 
compel the civil service commission of that city to classify posi- 
tions in the police department according to a list submitted by 
them, and to provide an eligibility list from which vacancies might 
be filled for each position by open, competitive and free exami- 
nations as to fitness, and on the basis of merit, experience, and 
record. Particular emphasis was directed toward the position of 
detective, or plain-doth^ man, which was alleged to be a distinct 
classification from that of patrolman, requiring additional ability. 
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experience and training. It was alleged that this position was 
being filled by “transfers”, without competitive examinations, 
and that such “transfer” actually were promotions. 

The trial court, after making findings of fact and conclusions of 
law, dismissed the action. 

The numerous assignments of error are all directed to one 
question, namely, whether the civil service commission can be 
compelled by the court to give separate classification to desig- 
nated positions in the police department. 

Article VI, Section 53, of the charter of the city of Spokane, 
reads as follows: 

“The commission, with the approval of the council, shall make 
such rules and regulations for the proper conduct of its business 
as it shall find necessary and expedient. The commission, among 
other things, shall provide for the classification of all employees, 
except day laborers and the appointive offices mentioned in sec- 
tions twenty-four (24), twenty-five (25) and thirty-two (32) of 
this charter; for open competitive and free examination as to fit- 
ness; for an eligibility list from which vacancies shall be filled, 
for a period of probation before employment is made permanent; 
and for promotion on the basis of merit, experience and record. 

“Employees within the scope of this article who are in office 
at the time of the adoption of this charter shall retain their posi- 
tions, unless removed for cause. 

“The council may, by ordinance, confer upon the commission 
such further rights and duties as may be deemed necessary to en- 
force and carry out the principles of this article.” 

The trial court foimd that the commission had classified the 
positions in the police department into three grades: patrolman, 
sergeant, and captain. Appellants, however, contend that this 
classification is inadequate, and that the position of detective, in 
particular, is so distinct that the court should compel the com- 
mission to establish additional classifications. 

The evidence shows that at the present time the chief of police 
details or assigns patrolmen to plain-clothes duty, and that when 
a patrolman is detailed to that duty, he receives eleven dollars 
per month more salary than when in uniform. It was also shown 
that detective work requires special capacities, in so far as per- 
sonality, dependability, initiative, intelligence, and experience are 
concerned. The duties which are performed by detectives differ 
from those of plain patrolmen in that the detectives usually are 
put to work on cases after crimes have been committed, whereas 
the patrolmen walk a beat and their function is to a large extent 
the prevention of crimes and the preservation of the peace. 
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Since no evidence relative to the other positions enumerated in 

the petition for additional classifications was presented, we will 
confine our opinion to the position of detective or plain-clothes 
man, which is now included in the commission’s classification of 
patrolman. 

This court has often stated the rule relative to the issuance of 
writs of mandate in matters involving discretion on the part of 
a public agency against whom the mandate is sought. The fol- 
lowing quoted portion of State ex rel. Yeargin v. Maschke, 90 
Wash. 249, 155 P. 1064, 1065, is an excellent statement of our 
rule: “The general rule, of course, is, that the discretionary 
power of the board of county commiss/oners is not subject to re- 
view by the court. But this is not a universal rule. If the action 
of the board of county commissioners is arbitrary or capricious, 
or if its action is prompted by wrong motives, there is not only an 
abuse of discretion, but in contemplation of law there has been no 
exercise of the discretionary power. If an honest discretion, as 
demanded by the law, has not been exercised, the result is to sub- 
stitute arbitrary action for such discretion. If a tribunal such 
as the board of county commissioners acts arbitrarily, or refuses 
to exercise its discretion, the law will by mandamus require it to 
exercise its discretionary power. ...” 

The question with which we are confronted is whether the civil 
service commission abused the discretion vested in it by the char- 
ter when it classified the police* force as it did, including those 
men who are engaged in detective work under the grade of pa- 
trolman. 

The contention of respondents is that when a man is assigned 
to detective work, it is simply a “detail”, rather than a “promo- 
tion”, and that there is no difference in rank between those doing 
detective work and those in the uniformed part of the depart- 
ment. This view was recognized in the case of People ex rel. 
O’Connor v. Girvin, 227 N.Y. 392, 125 N.E. 587, 588, in which 
one who had been assigned to detective work was put back into 
the uniformed branch of the department. The rules of the com- 
mission required written charges to be made when demotions took 
place, and the policeman claimed that he had been demoted, and 
that no charges had been filed. In denying his petition for a writ 
of mandate. Judge Cardozo stated: “Detective sergeants thus re- 
mained what they had always been before. They were patrolmen 
detailed to duty as detectives. They were confirmed in the rights 
which were already theirs, and in no others. We have little doubt 
that this construction of the statute promotes the discipline and 
efficiency of the police force, and ought, therefore, to be pre- 
ferred if the meaning is uncertain.” 
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Although we are of the opinion that the commission might very- 
well have classified the detective branch separately, in view of 
the differences between the duties, salaries, and requirements of 
the groups, we do not feel that the commission’s classification 
was so palpably erroneous as to warrant our interference with its 
discretion. The distinction in duties and requirements, although 
substantial, is not unreasonable, nor is the salary difference an 
extreme one. It should be noted that in People ex rel. O’Connor 
V. Girvin, supra, the men detailed to the detective division also re- 
ceived a higher salary than the uniformed patrolmen, but that 
fact did not affect the outcome of the case. Since the civil service 
commission was not acting in a manner palpably illegal and no 
abuse of discretion was shown, the courts have no jurisdiction to 
interfere with the classification. 

The judgment of the trial court is affimied. 


ERVIN V. TRIPLETT 

Supreme Court of- Iowa, 1945, 236 Iowa 272, -18 N.W.2d 599. 

Wennerstrum, Justice. Plaintiff brought an action at law on 
a petition for a writ of certiorari thereby seeking to determine 
the right of the plaintiff, a police department patrolman holding 
ci-vil service status in the City of Des Moines, to retain a rank 
or rating on the police force as a detective by virtue of the 
Soldiers’ Preference Act. The plaintiff, as will be herein shown, 
previously held the position of patrolman but was thereafter 
assigned and transferred to that of detective. After holding the 
position of detective for a period of time he was again reassigned 
or transferred to that of patrolman which provided a lesser com- 
pensation. The trial court, upon submission of this cause, en- 
tered a judgment ordering the defendant to restore the plaintiff 
to his former detective duties. The defendant has appealed. 

The appellee is an honorably discharged soldier of World 
War 1. The record discloses that he has been on the police force 
in the City of Des Moines for 21 years; that he held a civil serv- 
ice innk in this department as patrolman which carried with it 
the compensation of $180 per month. It is shown that in April 
1926 he was assigned to the position of detective and that after 
a period of six months he asked to be put back as patrolman. It 
is also shown by the record that on February 1, 1941 he was 
again assigned as a detective, that thereafter he was reassigned 
as a patrolman on July 16, 1941, then assigned as detective to 
the liquor and vice bureau April 16, 1942, then transferred to the 
position of detective April 4, 1944. It is further shown that the 
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appdlee was thereafter transferred to the position of patrolman 
June 12, 1944. It is shown that the compensation of a detective 
was $190.75 per month which is $10.75 more compensation than 
that which the position of patrolman provided. 

It is conceded that the appellee has a civil service rating as 
patrolman in the City of Des Moines, Iowa. It is also admitted 
that the appellee, through his attorney, notified the appellant by 
mail that he claimed his assignment or transfer from his prior 
duties as a detective to the duties of patrolman was illegal under 
the Iowa Soldiers’ Preference Law. It is appellee’s claim that the 
transfer to that of patrolman was illegal in that there were no 
charges filed against him asserting that he was guilty of any 
incompetency or misconduct. It is shown that no hearing was 
held bearing upon either his incompetency or misconduct and 
no notice was given him whatsoever of the contemplated trans- 
fer, which action he claims was required under the provisions of 
the soldiers preference law. It is further contended on behalf of 
the appellee that the appellant in removing him from the oflSce 
of detective acted illegally and in excess of his jurisdiction and 
authority under the provisions of section 1163 of the 1939 Code 
of Iowa, and the other provisions of chapter 60 thereof. 

It is the appellant’s contention that the appellee was not de- 
moted or removed from office but was merely transferred from 
one division or rank of patrolman to the other and it is denied 
that appellant acted ill^aUy or in excess of his jurisdiction or 
authority. The appellant further contends that he merely trans- 
ferred the appellee from the position of a detective, which in- 
volved a confidential relationship, to the position of a uniform 
patrolman which had been the custom and practice followed in 
the City of Des Moines for many years past, and that the ap- 
pellee had been many times so transferred. It is further con- 
tended that this transfer involved no demotion or discharge from 
any office which the appellee claimed to occupy. 

The question which is presented to us for review involves the 
legal authority of the superintendent of public safety in a com- 
missioned governed city in the State of Iowa to assign a civil 
service patrolman to detective duties and to thereafter transfer 
him to a position that paid less compensation without notice or 
hearing of stated charges and, in the instant case, the removal 
or reassignment, within the police department to a position that 
paid less compensation, of one who is an honorably discharged 
soldier of World War I. 

The principal difference of opinion between the appellee and 
appellant is that the appellee contends that the provisions of the 
general Soldiers’ Preference Law (chapter 60) are applicable un- 
der the facts in this particular case while the appellant maintains 
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that under the record and the facts as disclosed the general Sol- 
diers’ Preference Law is not involved. 

I. It is the contention of the appellant that it was error 
on the part of the trial court to hold that the appellee, Ervin, 
was illegally demoted from the office of detective to that of 
patrolman. It should be kept in mind that the appellee received 
his original appointment of employment by reason of qualifying 
as a civil service employee. Section 5697, which is found in 
Chapter 289 of the 1939 Code, and which chapter relates to civil 
service employment in certain cities, states: “Preferences. In 
all examinations and appointments under the provisions of this 
chapter, honorably discharged soldiers, sailors, or marines of 
the regular or volunteer army or navy of the United States 
shall be given the preference, if otherwise qualified.” 

It is contended by the appellant that the position of detective 
is not such a position in the Des Moines police foree as is con- 
templated by the provisions of the civil service act in that there 
is no examination necessary under the procedure employed in 
the City of Des Moines for that particular type of service. It 
is further contended that the position of detective is merely 
a division within the duties of a patrolman in the Des Moines 
police depaiiment. 


It is the appellee’s claim that the statutes incorporated in the 
general Soldiers’ Preference Act, Chapter 60, of the 1939 Code 
are the ones that are applicable and must be followed. The par- 
ticular sections that the appellee contends should be given con- 
sideration are as follows: 

“1159. Appointments and promotions. In every public de- 
partment and upon aU public works in the state, and of the 
counties, cities, towns, and school boards thereof, including those 
of cities acting under special charters, honorably discharged sol- 
diers, sailors, marines, and nurses from the army and navy of 
the United States in the late civil war, Spanish-American war, 
Philippine insurrection, China relief expedition, or war with 
Germany, who are citizens and residents of this state, shall, 
except in the position of school teachers, be entitled to prefer- 
ence in appointment, employment, and promotion over other 
applicants of no greater qualifications.” 

“1163. Removal — certiorari to review. No person holding 
a public position by appointment or employment, and belonging 
to any of the classes of persons to whom a preference is herein 
granted, shall be removed from such position or employment ex- 
cept for incompetency or misconduct shown after a hearing, 
upon due notice, upon stated charges, and with the right of such 
employee or appointee to a review by a writ of certiorari.” 
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We do not find as between the special statute, section 5697 
(the civil service statute) and the general statute found in Chap- 
ter 60 (the general Soldiers’ Preference Act) that there is any 
inconsistency between the two which would require our holding 
that the special statute would control over the general statute. 

In fact, there is nothing in the civil service statute, and par- 
ticularly that which relates to soldiers’ preference, which is in- 
consistent with the provision found in section 1163. This sec- 
tion sets out the necessity of specific charges being filed, and 
that notice of them and hearing thereon be had in case of a 
contemplated removal of a person, within the classes enumerated 
in section 1159 and who has been “holding a public position by 
appointment or employment.” We feel that the general provi- 
sions of section 1163 should be given effect and that under the 
record as herein presented Ervin was removed from his position 
as detective without the provisions of section 1163 being fol- 
lowed. 

In the case of Herman v. Sturgeon, 228 Iowa 829, 838, 293 
N.W. 488, 492, we said; “Appellant also contends that a soldiers’ 
preference does not apply to promotions under Civil Service. 
There is no merit in this. Section 1159, expressly refers to pro- 
motions. Section 5696.1 refers to ‘promotional examinations’, 
and Section 5697, in providing for preferences, expressly includes 
‘all examinations.’” 

While it is true that the Herman case involved a promotion 
rather than a demotion, such as is involved here, we see no rea- 
son why the same principle is not applicable here. 

n. Although appellant contends that the provisions of chap- 
ter 60 are not applicable he maintains that, if the court should 
determine that they are, the position of a detective on the police 
force in the city of Des Moines is one which entails a confidential 
relationship to the appointing officer and that by reason of this 
fact the provisions of section 1165 of the 1939 Code are applica- 
ble. This last referred to section states that the preference 
given to a soldier shall not apply “. . . to any person 

holding a strictly confidential relation to the appointing officer.” 
The work of a detective may be of a confidential nature and his 
reports may be confidential to his immediate superior. However, 
the record does not in any way disdose that a person holding 
the position of detective such as was held by the appellee in this 
case is one of “strictly confidential relation to the appointing 
officer” which in the instant case is the commissioner of public 
safety. 

We do not find in the record where the appellee did any work 
that was confidential to the commissioner and we are unable to 
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reach the conclusion that the position of detective in the police 
department in the city of Des Moines is of such a confidential 
nature to the appointing officer as to come within the provisions 
of section 1165 of the 1939 Code. This case is not similar to 
Bowman v. Overturtf, 229 Iowa 329, 294 N.W. 568, where it 
was held that the position of a jailer or turnkey was of a con- 
fidential nature to the sheriff, the appointing officer. . 

m. It is contended that under section 6571 of the 1939 Code, 
which is in the chapter relating to government of cities by com- 
mission, the council is given full authority to prescribe the pow- 
ers and duties of the officers and employees. It is contended 
that this statute gives fuU and complete power to the superin- 
tendent and to the council to operate the police department in 
an efficient and economical manner so long as the superintendent 
of public safety does not violate the civil service law. It is 
further contended that the adoption of the appellee’s theory of 
this case would disrupt the police department of the city of Des 
Moines and would render it impractical, if not impossible, to 
conduct the business of the police department without having 
to settle the claims of any soldier that might come within the 
jurisdiction of that department. 

To these several contentions as made by the appellant we can 
only say that the statute has given preference to men in previous 
military service. Provision has been made for the removal of 
individuals holding a soldier’s preference whose separation from 
their position is sought. If the appellee’s services were not of a 
nature to merit his continuation in his prior position, charges 
could easily have been placed against him. We find no merit in 
this last contention of appellant. 

Upon a review of the entire record we have reached the conclu- 
sion that the trial court was correct in its ruling and judgment 
and that it should be affirmed. 

Affirmed. 


B. Unionization 

In a draft of this section, prepared some eighteen months 
ago, it was stated that there could then be little doubt that, as 
a general proposition, government employees may organize them- 
selves into unions. The observation was not unsupported. See 
Note 54 Harv.L.Rev. 1360 (1941). Postal employees gained 
clear recognition of their right to organize nearly forty years 
ago, when Congress adopted the Lloyd-Lee Follette Act. 37 
Stat. 555 (1912), 5 U.S.C.A. § 652. In recent years thousands 
of federal as well as state and local employees have become mem- 
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bers of unions. The following table, reproduced from page 129 
of the Municipal Year Book 1947, provides helpful data on the 
organization of city employees. 
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In Hagan v. Picard, 171 Misc. 475, 12 N.Y.S.2d 873 (1939), 
affirmed 258 App.Div. 771, 14 N.y.S.2d 706 (1939), the Greater 
New York Park Employees Association, an unincorporated group 
of municipal employees, obtained an order requiring the state 
Board of Standards and Appeals to approve a certificate of in- 
corporation for the “mutual betterment, protection and advance- 
ment” of the members. The Board had denied approval because 
it was not convinced the purpose could best be achieved through 
the corporate form. The court concluded not only that the 
Board’s function was ministerial but also that the organization 
of public employees was lawful. Justice Bergan had this to say 
of unionization: “I find nothing in the statute which renders 
unlawful the organization of public employees for their mutual 
welfare and benefit. They have the same right to mutual help 
and assistance that other citizens have — and to group themselves 
together for that purpose. Concededly the unincorporated form 
of organization of public employees is not unlawful. If it were, 
the units now in existence would be disbanded by public authori- 
ties and their members prosecuted. The distinction in principle 
between the unincorporated and the corporate form of mutual 
benefit groups is not apparent.” 

The post-war tendency, however, has run counter to freedom 
of organization by public employees. The latest report of the 
Committee on City Officer and Employee Problems of the Na- 
tional Institute of Municipal Law Officers categorically declares 
that “the majority of jurisdictions. .. .have insisted that em- 
ployees who work for municipalities do not have the right to 
join labor unions.” Municipalities and the Law in Action — 1948, 
240, 241. Certainly there is a growing body of judicial author- 
ity supporting local governmental bans upon employee member- 
ship in unions. Especially is this so as to policemen and firemen. 
It is said, as to them, that they are a class apart because their 
responsibility to preserve public order demands that their loyalty 
to the public be complete and undivided. Carter v. Thompson, 
164 Va. 312, 180 S.E. 410, 412 (1935). Thie point gains force 
where, for example, citizens may become associate members of 
a police officers organization. State Lodge of Michigan, Frater- 
nal Order of Police v. City of Detroit, 318 Mich. 182, 27 N.W.2d 
612 (1947); Fraternal Order of Police v. Lansing Board of 
Police and Fire Commissioners, 306 Mich. 68, 10 N.W.2d 310 
(1943) ; cert. den. 321 U.S. 784, 64 S.Ct. 781 (1943) . Other re- 
cent police officer cases include City of Jackson v. McLeod, 199 
Miss. 676, 24 So.2d 319 (1946) ; certiorari denied 328 U.S. 863, 
66 S.Ct. 1368 (1946) ; and Perez v. Board of Police Com’rs of 
aty of Los Angeles, 78 Cal.App.2d 638, 178 P.2d 537 (1947). 
Concerning the denial of certiorari in the McLeod case it has 
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been said: “It is singularly significant to cities that the Supreme 
Court would not even take this question under advisement, and 
the action of the court should go a long way toward emphasizing 
the vast differences in the relationships of unions with private 
industry and their relations with government.” Charles S. 
Rhyne, “City Legal Problems in 1946,” Municipal Year Book 
1947, 444, 445. It is fair to say that Mr. Rhyne represents the 
city attorneys’ point of view. Did he overstress the Court’s 
refusal to review the case? 

Contrary to the trend is a pertinent provision of the New 
Jersey Constitution of 1947. Paragraph 19 of Article I (Rights 
and Privileges) reads as follows: 

“Persons in private employment shall have the right to organ- 
ize and bargain collectively. Persons in public employment 
shall have the right to organize, present to and make known 
to the State, or any of its political subdivisions or agencies, their 
grievances and proposals through representatives of their own 
choosing.” 

It is significant that New Jersey public employees are given 
a “right” to organize without any qualification as to civil service 
or the character of the particular emplo 3 mient. 

The Court of Civil Appeals of Texas has upheld an ordinance 
of the City of Dallas which broadly forbade any city employee 
to become a member of a labor union, upon penalty of dis- 
missal. Congress of Industrial Organizations v. City of Dallas, 
198 S.W.2d 143 (1946). The court met the contention that; 
the ordinance impaired freedom of speech, assembly and the 
press and the right of petition with the argument that individuals 
voluntarily accepting city employment assumed the obligations 
of the relationship even to the extent of waiving such rights. 
The court, moreover, to support its assertion that courts, the 
country over, had uniformly sustained regulations such as the 
Dallas ordinance, quoted with approval the following statement 
from the opinion in Railway Mail Association v. Murphy, 180 
Misc. 868, 44 N.Y.S.2d 601 (1944) : “To tolerate or recognize 
any combination of Civil Service employees of the government 
as a labor organization or union is not only incompatible with 
the spirit of democracy, but inconsistent with every principle 
upon which our Government is foimded.” The New York Su- 
preme Court used that language in support of a decision that 
the Railway Mail Association, an organization of federal em- 
ployees, was not a “labor organization’’ within the meaning of a 
New York statute forbidding a labor organization to discriminate 
against an individual worker by reason of his race, color or creed. 
As we have already seen, Congress recognized the right of postal 
employees to organize as long ago as 1912. The Texas Court 
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took no notice of the fact that the New York decision had been 
reversed in the Appellate Division and that the Court of Ap- 
peals and the Supreme Court of the United States had affirmed. 
RaUway Mail Association v. Corsi, 326 U.S. 88, 65 S.Ct. 1483 
(1945) . See Tex.Civ.Stats. Art. 5154c, § 4 (Vernon, 1947) . 

What of the check-off? The Court of Appeals of Maryland 
has upheld the authority of the City of Baltimore to collect 
union dues on a strictly voluntary basis upon individual request. 
Mugford V. Mayor and City Council of Baltimore, 185 Md. 266, 
44 A.2d 745 (1946). The case is discussed in 9 Md.L.Rev. 70 
(1948). A contrary position has been taken in Ohio. 


HAGERMAN v. CITY OF DAYTON 
Supreme Court of Ohio, 1947. 147 Ohio St. 313, 71 N.E.ad 246. 

[The Director of Finance of the City of Dayton sought a de- 
claratory judgment against the city, a union of city public serv- 
ice employees and others, which would determine . the validity 
of a Dayton ordinance the principal provisions of which read as 
follows: 

“Whereas, many of the employes of the city of Dayton have 
presented to the director of finance signed authorizations re- 
questing and authorizing the director of finance, as fiscal officer 
of said city, to deduct from their first pay check each month a 
sum of money to be paid by said director to the treasurer of 
the Dayton Public Service Union, which deductions or partial 
wage assignments are made terminable by the employee by giv- 
ing ten (10) days written notice to said director; and 

“Whereas, the charter of the city of Dayton provides, in part, 
that the city ‘may pass such ordinances as may be expedient 
for maintaining and promoting the peace, good government, and 
welfare of the city and for the performance of the functions 
thereof;’ and 

“Whereas, said charter further provides that ‘the city shall 
have and may exercise all other powers which, under the Consti- 
tution and laws of Ohio, it would be competent for this charter 
specifically to enumerate;’ and 

“Whereas, it is represented to this commission that these re- 
quests for union dues deductions, under a wage assignment plan, 
are for the exclusive benefit of the employes of the city of Day- 
ton; and 

“Whereas, it is necessary for the preservation of the public 
peace, property, health and safety that this ordinance take effect 
immediately upon its passage, therefore 

Foedham Looai. GOY.U.G.B.— 22 
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“Be it ordained by the commission of the city of Dayton: 

“Section 1. That the director of finance of the city of Dayton 
be and he hereby is authorized, pursuant to the provisions of 
the charter of the city, to recognize said assignments of wages 
as a voluntary check-off on the wages of the employes of the 
city belonging to a labor union, as referred to in Section 6346-13 
of the General Code of Ohio, and to deduct from the salaries or 
wages of such city employes as voluntarily subscribe to said 
plan such amounts monthly as shall have been stipulated by such 
employes in written authorizations or assignments filed with said 
director of finance requesting such deductions. The director of 
finance is also hereby authorized to make remittance to the 
treasurer of the Dayton Public Service Union of the aggregate 
amount of such sums so authorized to be deducted and to trans- 
mit the same to said labor union on or before the fifteenth day 
of the month following the date of such deductions.” 

The defendants’ answers prayed judgment declaring the ordi- 
nance valid. The Court of Common Pleas entered judgment rec- 
ognizing the plan of the ordinance as valid upon the governing 
body making provision from sources other than public funds for 
the expense of collecting the union dues. Plaintiff filed notice of 
appeal to the Court of Appeals. Thereafter the city commission 
adopted an ordinance directing the Director of Finance to with- 
hold, from union dues collected, five per centum of collections as 
a fair and reasonable sum to cover cost of collection. By stipu- 
lation a copy of this ordinance was filed in the Court of Appeals. 
That court, in a decision on the law and the facts, adjudged that 
the check-off was valid. The Supreme Court, on plaintiff’s ap- 
peal, sustained the jurisdiction of the Court of Appeals but re- 
versed on the merits.] 

Turner, Judge. . . . The principal question propounded 

by appellant is: “Did the Court of Appeals commit error when it 
found that the city of Da 5 d:on, Ohio, could enter into a valid 
agreement with its employees in favor of a labor union as con- 
templated by the language of Section 6346-13 of the General Code 
of Ohio relating to a check-off on the wages of such employees by 
the enactment of an ordinance providing for dues deduction?” 

Section 6346-13, General Code (118 Ohio Laws, 656) , provided 
at the time of the enactment of ordinance No. 15776: 

“Notwithstanding the provisions of section 6346-12 of the Gen- 
eral Code of Ohio, no assignment of , or order for wages or salary 
shall be valid if made after this act goes into effect . , . 

Nothing herein shall affect or invalidate any contract or agree- 
ment between the employers and their employes, or as between 
employers, employes, and any labor union as to any check-off on 
the wages of such employes as may be agreed upon.” 

Foedhah Ix)cai, Goy.TLG.B. 



Sec. 2 


Employees 


339' 


The constitutionality of the foregoing section, or any part 
thereof, not having been challenged, we shall not pass upon that 
question. 

Under Section 6346-13, General Code, as it stood at the time 
of the passage of ordinances No. 15776 and No. 15937, any as- 
signment of, or order for, wages or salary was invalid in the ab- 
sence of a contract such as described in Section 6346-13, General 
Code. We are of the opinion that a municipal corporation of the 
state of Ohio does not come within the meaning of “employers” 
as used in Section 6346-13, General Code. We are also of the 
opinion that civil service appointees do not come within the defi> 
nition of “employees” as used in such section. 

It is earnestly argued by appellees that the municipality has 
the power to enact the ordinance herein in question, under the 
home-rule provision of the Ohio Constitution, especially Sections 
3 and 7 of Article XVm thereof. 

Section 3 provides: 

“Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations, as are 
not in conflict with general laws.” 

Section 7 provides: 

“Any municipality may frame and adopt or amend a charter 
for its government and may, subject to the provisions of section 
3 of this article, exercise thereunder aU powers of local self-gov- 
ernment.” 

Appellees argue that “the ordinance obviously isn’t nor is it 
claimed to be a ‘police, sanitary or other similar regulation.’ ” 
We cannot agree with this contention. The enactment of any or- 
dinance which is aimed at the preservation of the health, saifety, 
welfare or comfort of citizens of a municipality is the exercise of 
police power. Ordinance No. 15776 (with or without its supple- 
mental ordinance No. 15937) is the exercise of police power. Or- 
dinance No. 15776 conflicts with a general law, to wit. Section 
6346-13, General Code, which provides that no wage assignments 
except those specifically exempted shall be valid. The wage as- 
signments covered by ordinance No. 15776 do not come within 
the exception of the statute. 

There is no municipal purpose served by the check-off of wages 
of civil service employees. Counsel for appellees argue that a 
check-off is a convenience to both the municipal appointee and 
the labor union. We must be realistic and take judicial notice, of 
what is generally known that the check-off is a means of main- 
taining membership. Indeed, the record in this case shows that 
each so-called contract member is required to give a cognovit note 
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for twenty months due in advance and these proposed check-off 
payments are to be applied on such notes. The check-off is con- 
trary to the spirit and purpose of the civil service laws of the 
state. 

Section 10 of Article XV of the Constitution of Ohio provides: 

“Appointments and promotions in the civil service of the state, 
the several counties, and cities, shall be made according to merit 
and fitness, to be ascertained, as far as practicable, by competitive 
examinations. Laws shall be passed providing for the enforce- 
ment of this provision.” 

Under this section of the Constitution and the laws enacted pur- 
suant thereto, labor unions have no function which they may dis- 
charge in connection with civil service appointees. 

Paragraph 10 of the stipulation on which this case was tried 
reads: 

“A portion of the classified employes of the city of Dayton, 
Ohio, who are eligible for membership therein, have selected the 
Dayton Public Service Union, an unincorporated association, as 
their agent and representative in discussing and adjusting with 
their employer, the city of Dayton, Ohio, all questions of wages, 
hours of work and conditions of employment affecting such mem- 
ber employes.” 

The laws of this state, the regulations of the civil service com- 
missions, state and municipal, and the valid ordinances of the 
particular municipality cover fully all questions of wages, hours 
of work and conditions of employment affecting civil service ap- 
pointees. Municipal civil service appointees are to be appraised 
and promotions are to be made in individual cases according to 
merit, fitness and seniority. There is no authority for the dele- 
gation either by the municipality or the civil service appointees 
of any functions to any organization of any kind. Each tub must 
stand on its bottom. The law provides for the election and ap- 
pointment of officials whose duties would be interfered with by 
the intrusion of outside organizations. Nothing said herein is in- 
tended to limit free speech but it is intended to limit interference 
by orgmkation with the duties of the duly elected and appointed 
officials. . 

[A portion of the opinion which summarized provisions of the 
civn service statute is omitted.] 

Therefore, we are of the opinion that ordinance No. 15776, to- 
gether with its supplement, ordinance No. 15937, is invalid, and 
that the director of finance and city accountant of the city of 
Dayton has no right or power to check off for the Dayton Public 
Service Union, and all assignments of wages made for the purpose 
of such check-off are invalid. 
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The judgment of the Court of Appeals herein is hereby reversed 
and final judgment is awarded appellant. 

Judgment reversed. ... 

Zimmerman and Bell, JJ., concur in the judgment. 

SoHNGEN, J., not participating. 

Zimmerman, Judge (concurring in judgment). . , . 

The principal question for decision is whether ordinance No. 
15776, passed by the commission of the city of Dayton, is a valid 
and lawful enactment. 

By virtue of Section 3, Article XVm of the Constitution of 
Ohio, the city of Dayton possesses the authority to exercise all 
powers of local self-government and to adopt and enforce within 
its limits such local police, sanitary and other similar regulations, 
as are not in conflict with general laws. 

However, as remarked by Judge Johnson in the case of Fitz- 
gerald et al.. Board of Deputy State Supervisors, v. City of Cleve- 
land, 88 Ohio St. 338, 344, 103 N.E. 512, 514, Ann.Cas.l915B, 106, 
the powers of local self-government thus conferred “are clearly 
such as involve the exercise of the functions of government." 
(Emphasis ours.) 

Relative to the powers which a municipality may properly ex- 
ercise, it is stated in 37 American Jurisprudence, 734, Section 119: 

“The powers which a municipal corporation may exercise are 
intended to be used for the advantage of the public and the in- 
habitants generally and not for the particular advantage of one 
individual or group of individuals . . . For this reason, any 

exercise of power must serve a public or municipal purpose in or- 
der to be legal.” 

In the next section of the same volume of American Jurispru- 
dence it is said: 

“Generally, a public purpose has for its objective the promotion 
of the public health, safety, morals, general welfare, security, 
prosperity, and contentment of all the inhabitants or residents 
within the municipal corporation, the sovereign powers of which 
are used to promote such public purpose. The phrase ‘municipal 
purpose’ used in the broader sense is generally accepted as mean- 
ing public or governmental purpose as distinguished from pri- 
vate.” 

See, also. State ex rel. Cily of Toledo, v. Lynch, Aud., 88 Ohio 
St. 71, 102 N.E. 670, 48 L.R.A.,N.S., 720, Ann.Cas.l914D, 949. 

Consequently, since the ordinance of the city of Dayton under 
consideration does not accomplish a governmental, public or mu- 
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nicipal purpose, but serves merely to promote the private inter- 
ests of a nonpublic organization, it is ultra vires and invalid. 

In other words, the commission of the city of Dayton over- 
stepped its prerogatives by adopting a measure authorizing a gov- 
ernmental department of the municipality to perform extra-gov- 
ernmental services for the benefit of a private enterprise having 
no connection with the functioning of the city government. 

For the reasons and upon the basis stated I concur in the final 
judgment for the appellant. . . 


The closed shop calls for but sceint notice here. Quite apart 
from the fact that there has been a strong constitutional and leg- 
islative trend away from the closed shop in private employment,, 
there is no reason to suppose that it might gain legal recognition 
in the public service. The basic difliculty would be that eligibility 
for public employment would be made to depend upon member- 
ship in a private organization. The merit system hurdle, more- 
over, seems quite insurmountable; the closed shop and civil serv- 
ice are hardly compatible. Petrucci v. Hogan, 27 N.Y.S.2d 718 
(Sup.Ct., Spec.Term, Bronx County, 1941) . 

In private employment collective bargaining as to the terms 
and conditions of employment is the logical flowering of unioni- 
zation. Is there at the public level a so-called right to bargeiin 
collectively? 


MIAMI WATER WORKS LOCAL NO. 654 v. 

CITY OF MIAMI 

^preme Court of Florida, 1946. 15T Fla. 445, 26 So.2d 194. 

Seeking, Justice. Miami Water Works Local No. 654 is a labor 
umon affiliated with the American Federation of Labor. The 
membership of the Union is composed of employees of the City 
of Miami in the Department of Water and Sewers. The Union 
has instituted suit in the Circuit Court of Dade County, Florida, 

■s^Tlie case is discussed by J. B. Fordham and J. F. Asher, “Home Rule 
Powers in Theory and Practice” 9 Ohio StL.J. 18, 41 (1948). The home rule 
aspects of the case are rather startling. Although, as indicated in the cited 
article, city civil service regulation had long been considered a home rule pow- 
er within the grant of all powers of local self-government the opinion assumed 
that the provisions of the general statute applied and made no reference to 
the city’s home rule charter provisions on civil service. Again, the check-off 
was classified as a police regulation subject to general law and not as an 
exercise of a power of local self-government with respect to public employ- 



Sec. 2 


Employees 


343 


for a declaration of its rights in its relationships with the City. 
The court below has granted a motion to dismiss the bill of com- 
plaint and the plaintiff has appealed from this ruling. 

The bill of complaint in the case alleges that for over a period 
of approximately one year the Union, through its otRcers and 
members, has made demands upon the City for recognition as a 
labor union group invested with authority to bargain collectively 
with the City through representatives of its own choosing, and 
to engage in concerted activities for the purpose of such collec- 
tive bargaining activities or other mutual aid or protection; but 
that the City officials have refused to deal with the Union, on the 
ground that to do so would constitute a violation of the City char- 
ter. It is further alleged that “members of the plaintiff Union 
have been coerced and intimidated because of their membership 
in plaintiff, and have reason to fear that they may be discharged 
and separated from their employment with the City because of 
their membership in the Union.” It is prayed in the biU that the 
court find and declare that Chapter 21968, General Laws 1943, 
F.S.A. § 481.01 et seq., requires the City of Miami to accord to 
the Union collective bargaining rights in the matter of wages., 
hours of labor, and conditions of employment with reference to 
its members; that the court find and declare that under the Con- 
stitution of Florida the right of collective bargaining is secured 
to the Union and that the City is forbidden from discriminating 
against its members because of membership in the Union; and 
finally, that an order be entered requiring the City of Miami, 
through its governmental ofiScials, to accord to the Union and its 
members the rights, privileges and immxmities to which they are 
entitled under the law. 

The charter of the City of Miami contains no provision which 
even remotely suggests that the duly elected or appointed ofificials 
of the City are under an obligation or duty to consult with the 
plaintiff union, or anyone else, in determining fitness for employ- 
ment or promotion, or in fixing hours, wages, or conditions of 
emplo 3 ment of its employees. Indeed, all provisions of the char- 
ter are impliedly to the contrary. All employees of the City are 
xmder a civil service system established and created by Chapter 
19981, Special Acts 1939, as amended by Chapter 21385, Special 
Acts 1941, Laws of Florida. See sections 60 to 71, inclusive. 
Charter of the City of Miami, Sp.Acts 1925, c. 10847. 

The civil service of Miami is divided into two classes— unclassi- 
fied and classified service. The unclassified service includes the 
city manager, his secretary, heads of departments, members of 
appointive boards, judges of the City court, city clerk, chief of 
police, and the chief of the fire department. The classified service 
includes all other employees in the service. The classified serv- 
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ice is divided into the competitive class, which includes all posi- 
tions and employments for which it is practicable to determine 
the merit and fitness of applicants by competitive examinations; 
the non-competitive class, which consists of employment for all 
positions requiring peculiar and exceptional qualifications of a sci- 
entific, managerial, professional, or educational character; and 
the labor class, which comprises ordinary unskilled labor. Un- 
der a code of rules and regulations required to be promulgated by 
the civil service board and approved by the City Commission, all 
employment, appointments and promotions in all positions of the 
classified service are determined on the basis of merit, efficiency, 
character and industry. The salaries of the employees in the civil 
service are required to be fixed by the City Commission and an 
appropriation made for this purpose after a public hearing. Un- 
less it can be said that Chapter 21968, General Laws of Florida 
1943, was intended by the Legislature of Florida to constitute an 
alteration of the existing City Charter so as to require the City 
of Miami to recognize the appellant union as an agency with 
which it must deal or negotiate concerning the matter of its em- 
ployees, the lawful duty of the City to follow such course against 
its own wishes does not exist. 

Chapter 21968, supra, is a general law regulating the affairs 
and activities of labor unions and their members in the State of 
Flonda. It contains no reference to the City of Miami, or its em- 
ployees, or to the special acts of the Legislature by which the 
City of Miami was created or its charter approved and estab- 
lished. Hence, if Chapter 21968, supra, is to be taken as an 
amendment to the present Miami Charter it must be held to have 
become effective for such purpose solely by implication. It is an 
elementary proposition that amendments by implication are not 
favored and will not be upheld in doubtful cases. Before the 
couits may declare that one statute amends or repeals another by 
implication it must appear that the statute later in point of time 
was intended as a revision of the subject matter of the former, 
or that there is such a positive and irreconcilable repugnancy be- 
tween the law as to indicate clearly that the later statute was in- 
tended to prescribe the only rule which should govern the case 
provided for, and that there is no field in which the provisions of 
the statute first in point of time can operate lawfully wdthout con- 
fiict. See Ferguson v. McDonald, 66 Fla. 494, 63 So. 915; San- 
ders v. Howell, 73 Fla. 563, 74 So. 802; Town of Hallandale v. 
Broward County Kennel Club, 152 Fla. 266, 10 So.2d 810. 

As has been noted. Chapter 21968, supra, is a general law regu- 
lating the affairs and activities of labor unions and their mem- 
bers. Under the act a labor organization is defined as “any or- 
ganization of employees, local or subdivision thereof having with- 



Sec. 2 


Employees 


345 


in its membership residents of the State of Florida, whether in- 
corporated or not, organized for the purpose of dealing with em- 
ployers concerning hours of employment, rate of pay, working 
conditions or grievances of any kind relating to employment.” 
See Section 2(1). By section 3, Union employees are given “the 
right to self-organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection.” The 
statute impliedly authorizes union employees to stage a strike or 
walk-out when such action has been agreed to by a majority vote 
of the employees to be governed thereby; and to picket in the 
area of the industry within which a labor dispute arises. See Sec- 
tion 9(3,12). 

Chapter 21968, supra, was doubtless intended by the framers 
to be a complete treatment of the subject matter of labor unions 
and labor union activities within the State. But we think that a 
careful consideration of the statute reveals that it was meant to 
be operative only in the field of private business and industry. It 
contains no expression of purpose to regulate employment in gov- 
ernment. The statute, in its declaration of state policy speaks of 
the necessity for regulating labor unions as “affecting the eco- 
nomic conditions of the coxmtry and the state, entering as they do 
into practically every business and industrial enterprise . . . ” 

See Section 1. The Statute authorizes collective bargaining. It 
deals with striking and picketing. It prescribes penalties for seiz- 
ing or occupying property unlawfully during the existence of a 
labor dispute; of picketing by force and violence, or in such a 
manner as to prevent ingress and egress to and from any prem- 
ises; and of picketing beyond the area of the industry within 
which a labor dispute arises. See Sec. 9(12). These terms are 
entirely familiar terms in today’s pattern of economic and indus- 
trial strife in the field of private enterprise, but they are strange 
and incongruous terms when attempted to be squared with the 
governmental process as we know it, or when projected into the 
field of municipal legislation. The City of Miami is a governmen- 
tal entity created by the state. It derives its powers and jurisdic- 
tion from the sovereign authority. It is limited to the exercise 
of such powers as are expressly granted to it by the state, or as 
are necessarily and fairly implied in or incident to the powers 
expressly granted. See Porter v. Vinzant, 49 Fla. 213, 38 So. 607, 
111 Am.St.Rep. 93; City of Daytona Beach v. Dygert, 146 Fla. 
352, 1 So.2d 170, 133 A.L.R. 1237; State v. Keller, 129 Fla. 276, 
176 So. 176. It is a public institution designed to promote the 
common interests of the inhabitants in their organized capacity 
as a local government. Its objects are governmental, not com- 
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mercial. Created for public purposes only, it has none of the pe- 
culiar characteristics of a private enterprise maintained for pur- 
poses of private gedn. Hence it has no “business and industrial 
enterprise” for its employees to “walkout” of. It has no “area 
of industry” within which, or without which, picketing may or 
may not be lawful. It has no authority to enter into negotiations 
with the labor union, or any other organized group, concerning 
hours, wages, or conditions of employment, and to make such ne- 
gotiations the basis for fiscal appropriations. After such appro- 
priations have been made by ordinance the city ofiicials have no 
authority to deviate from the budget, even though pressure from 
organized groups may be brought to bear against them. While 
strikes are recognized by the statute to be lawful under some cir- 
cumstances, it would seem that a strike against the city would 
amount, in effect, to a strike against government itself — a situa- 
tion diflScult to reconcile with all notions of government. 

The charter of the City of Miami contains a complete plan or 
scheme for fixing hours, wages, and conditions of employment 
and for protecting employees from arbitrary discharge from em- 
ployment. We find no evidence from a study of the general stat- 
ute involved that the Legislature intended to scrap or junk that 
plan, or to engraft thereon new rules of action so entirely foreign 
to the present structure. Had the lawmaking body intended to 
accomplish such a purpose in a field so important to the State as 
is the field of municipal legislation there is no reason to believe 
that it would not have said so m that many words, instead of leav- 
ing the matter to sheer speculation and conjecture. We there- 
fore hold that Chapter 21968, General Laws of 1943, did not oper- 
ate as an amendment, either directly or by implication, of the 
prior local law establishing the Miami City Charter; and that 
there is nothing in the present Charter which places upon the 
City the legal duty to recognize the union for the purposes of col- 
lective bargaining. 

The appellant next submits that the right of collective bargain- 
ing is given the appellant union under Section 12, Declaration of 
Eights of the Constitution, and that the court should declare that 
such section is binding upon the municipality. Section 12, so far 
as pertinent here, reads as follows: “The right of persons to work 
shall not be denied or abridged on account of membership or non- 
membership in any labor union, or labor organization; provided, 
that this clause shall not be construed to deny or abridge the 
right of employees by and through a labor organization or labor 
union to bargain collectively with their employer,” It will be ob- 
served that this section of the Constitution does not give the right 
of collective bargaining to any group. The proviso of the section, 
is merely an expression of the popular will that if the right of col- 
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lective bargaining is given, an assertion of the rights contained in 
the main clause of the section shall not operate to deny or abridge 
the right to bargain collectively. We have seen that Chapter 
21968, supra, does not give the union the right to bargain collec- 
tively with the City. Neither is the right given by the National 
Labor Relations Act, as under that statute the United States and 
all states and political subdivisions thereof are expressly exempted 
from its operation. See 29 U.S.C.A. § 152, July 5, 1935, c. 372, § 
2, 49 Stat. 450. Section 12, Declaration of Rights, therefore, is 
not applicable under the facts of the case at bar. 

It is finally contended that by reason of the protection afforded 
employees by the terms of Section 12, Declaration of Rights, the 
City of Miami may not discriminate against employees because of 
membership in the appellant union. This is not an issue that may 
be raised in a suit brought by the union. Before a party may 
secure a declaration of rights under the declaratory judgment 
statute, F.S.A. § 87.01 et seq., it must appear that the question 
raised is reeil and not theoretical, and that the party raising it has 
a bona fide and direct interest in the result. See Sample v. Ward, 
156 Fla. 210, 23 So.2d 81; Ready v. Safeway Rock Co., 157 Fla. 
27, 24 So.2d 808. That is not the case here. 

Appellant has asked for a declaration of its rights on certain 
other points which we have not discussed as we deem them out- 
side the scope of the relief to which the appellant is entitled in this 
litigation. 

The decree appealed from should be affirmed. 

It is so ordered. ... 

Buford, Justice (dissenting) . I am unable to concur in the 
opinion and conclusion reached In the opinion prepared by Mr. 
Justice Sebring. 

It is my view that in the operation of its waterworks system the 
City acts in its proprietary or corporate capacity and not in its 
sovereign governmental capacity; that in the performance of 
such activity the City is bound by the same laws and burdened 
with the same duties toward its employes in that activity as may 
be applicable to any persons or private corporation when engaged 
in like activity. See Loeb v. City of Jacksonville, 101 Fla. 429, 
134 So. 205, 79 A.L.R. 459; Chardkoff v. City of Tampa, 102 Fla. 
501, 135 So. 457; Hamler v. City of Jacksonville, 97 Fla. 807, 122 
So. 220; City of Lakeland v. Amos, 106 Fla. 873, 143 So, 744 and 
cases there cited. 

I see nothing in the provision of the City Charter applicable 
here which is in conflict with the provisions of Chapter 21968, 
^General Acts of 1943. There is no reason why the municipal au- 
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thorities may not bargain with the employees collectively through 
their duly elected representative just as effectively as they could 
bargain with each employee separately. 

There is no attempt to direct what sort of a contract shall be 
made or what its terms shall be. 

A matter involving the legal principles under consideration here 
was before the Supreme Court (sic) of Maryland in the case of 
Mugford et al. v. Mayor and City Council of Baltimore et al., 185 
Md. 266, 44 A.2d 745. There the court dealt with these questions 
at considerable length and reached the conclusion that collective 
bargaining between a union and a municipality functioning in its 
proprietary capacity is lawful when the contract resulting from 
such bargaining is within lawful limits. 

It is my view that the allegations presented by the second 
amended bill of complaint were sufficient to warrant application 
for declaratory judgment under our holdings in Sample v. Ward, 
Fla., 23 So.2d 81 and Ready v. Safeway Rock Co., Fla., 24 So.2d 
808. 

Therefore, the order dismissing the bill should be reversed. 


It may be doubted that the Mugford case gives the dissenting 
opinion of Judge Buford much support. There taxpayers had 
obtained, in the court below, a decree invalidating a collective 
labor agreement which had been made between the city and the 
Municipal Chauffeurs, Helpers and Employees Local Union No. 
825, a local unit of the International Brotherhood of Teamsters, 
Chaufl'eurs, Warehousemen and Helpers of America, an A. F. 
of L. affiliate. The defendants did not appeal and, thus, the de- 
cree below remained the law of the case as to the validity of 
the agreement. The only question presented by plaintiff’s ap- 
peal was the correctness of a clause in the decree excepting vol- 
untary collection and remittance of union dues at the instance of 
individual employees from a prohibition against payment of 
union dues by the “check-off” device as stipulated in the con- 
tract. The court did contribute a dictum in this much-discussed 
case, concerning wages, hours and working conditions, which 
bears quoting. 

“To the extent that these matters are covered by the provi- 
sions of the City Charter, creating a budgetary system and a 
civil service, those provisions of law are controlling. To the 
extent that they are left to the discretion of an37 City depart- 
ment or agency, the City authorities cannot delegate or abdicate 
their continuing discretion. Any exercise of such discretion by 
the establishment of hours, wages or working conditions is at 



Sec. 2 


Employees 


34:9 


all times subject to change or revocation in the exercise of the 
same discretion. But it by no means follows that employees 
may not designate a representative or spokesman to present 
grievances.” 

Sections 921-923 of the Labor Code of California constitute 
a little NLRA for the state. They do not expressly except gov- 
ernmental imits and their employees. In Nutter v. City of Santa 
Monica, 74 Cal.App.2d 292, 168 P.2d 741 (1946), members and 
representatives of a local of the Brotherhood of Railroad Train- 
men, to which 62 of 63 bus drivers of the City of Santa Monica 
belonged and which had been designated as collective bargaining 
agent for the bus drivers, sought a mandatory injunction requir- 
ing the city and the members of its governing body to recognize 
plaintiffs as bargaining agents for the bus operators. The trial 
court granted an injunction as prayed. Judgment was reversed 
by the District Court of Appeals, which refused to apply the 
Labor Code provisions to public employment. The opinion reads, 
in part (at 168 P.2d 747-748) : 

“It was argued to the learned trial judge, apparently with 
success, that the Legislature intended to require the state and 
municipalities to contract for terms and conditions of employ- 
ment at least as to matters not covered by the laws of the state 
or the charters or ordinances of counties and cities. If there 
is any such undefined territory, the Legislature has made no 
attempt to identify it, and we cannot. If section 923 should 
be construed to mean merely that terms and conditions of em- 
ployment must be fixed by contract in aU respects in which they 
are not fixed by law, it would be illogical and meaningless, for 
the state and the municipalities would retain the power to cover 
the entire field of employment by broadening the base of legis- 
lation governing the same so as to leave none of the terms and 
conditions of employment unprovided for. So construed, the 
legislation manifestly would not affect sovereign powers or inter- 
fere with the capacity to perform governmental functions but we 
cannot subscribe to this construction. An endeavor by the 
courts to define some limited field for the contract system would 
be an attempt at judicial legislation. The present system of 
public employment constitutes the state’s policy and should 
stand, or it is entirely obsolete and wrong, depending upon 
whether the Labor Code sections were intended to relate only 
to private industry. If the Legislature intended to make public 
employment a matter of negotiation and conti’act, at all, it in- 
tended to give preference to the contract procedure over the 
existing system of laws, charters and ordinances as to all mat- 
ters usually embraced in labor contracts. If a new policy has 
been announced to replace the existing one, the functions of gov- 
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ernment in a broad field which are now exercised by means of 
legislation, and through delegated authority, would be trans- 
ferred to agencies which would have the power to bind the state, 
county and city government by contract The rules of statu- 
tory construction we have stated forbid us to hold that this dras- 
tic result has been accomplished by the general phraseology of 
section 923, or by the failure to specifically except the matter 
of public employment. 

“It is also argued that terms and conditions of employment 
should be fixed by contract in all activities of the state or mu- 
nicipalities conducted in a proprietary capacity, if not in a gov- 
ernmental capacity. Much has been said in the briefs as to the 
capacity in which the city operates the bus lines, but that ques- 
tion, we think, is beside the point. If the courts were to say that 
the legislation relates to public employment in the exercise of 
proprietary functions, but not governmental functions, that 
would be judicial legislation. The distinction between employ- 
ment in one field and the other would be wholly without legisla- 
tive foundation. If any such distinction is to be drawn it must 
be by the Legislature. We are not aware of any rule of law 
which would furnish a basis for applying the provisions of sec- 
tion 923 to one group of public employees to the exclusion of all 
others.” 

In a common pleas court decision in Ohio it has been held that 
Cleveland had neither express nor implied power to make a col- 
lective bargaining agreement with a union of street railway em- 
ployees. Qty of Cleveland v. Division 268 Amalgamated Asso- 
ciation of Street, Electric Railway and Motor Coach Employees 
■of America, 30 Ohio Op. 395 (1945) ; discussed in 44 Mich.L.Rev. 
664 (1946). 

No court of last resort has, so far as the writer can determine, 
clearly upheld the authority of a local unit to enter into a collec- 
tive bargaining agreement. There is, however, a decision of 
the Supreme Court of Michigan which bears upon the subject 
That court has held a state mediation statute, which applied to 
disputes between employees and employers who were operating 
public utilities or any other industry affected with a pubhc inter- 
est and which provided for mediation during a “cooling-off” 
period, applicable to employees of a city street lighting depart- 
ment. All of the employees of the department belonged to a 
union, which they had chosen as their bargaining representative. 
After negotiations about wages, hours and working conditions 
broke down the union voted to strike. The xmion gave due no- 
tice under the statute but the state mediation board refused to 
act since the Attorney General had ruled that it had no juris- 
diction over a home rule dty. The union and a member who 
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was among the city employees affected obtained mandamus com- 
pelling the board to take jurisdiction. (The City, by interven- 
tion, had joined in the unsuccessful opposition to the petition.) 
The court deteimined that the mediation act related to a mat- 
ter of general concern and that the city in operating its lighting 
system was operating a public utility within the meaning of the 
act. There was no mention of collective labor agreements but 
what else could be the object of the mediation procedure, when 
invoked by a union, but to facilitate collective bargaining result- 
ing in a collective labor agreement? Local Union No. 876, Inter- 
national Brotherhood of Electrical Workers v. State of Michigan 
Labor Mediation Board (City of Grand Rapids, Intervener) , 294 
Mich. 629, 293 N.W. 809 (1940). See Mich.Stat.Ann. §§ 17.454 
(14), 17.455(2), 17.455(7) (Cum.Supp. 1947). 

There are instances of express statutory authorization for col- 
lective bargaming by local units with their utility employees. In 
the state of Washington cities of the first class may engage in 
collective bargaining with their utility employees with respect 
to wages, hours and conditions of employment. Wash.Laws of 
1935, p. 98, § 1. A recent Ohio statute authorizes collective 
bargaining with the employees of a publicly owned utility, which, 
when privately owned, had a contract with a labor union. Au- 
thority is granted to make a contract with the same union on 
the same term or similar terms. 121 Ohio Laws 693 (1945) . 

The National Labor Relations Act, as amended by the Labor 
Management Relations Act, 1947, better known as the “Taft- 
Hartley Act”, excludes a state and its political subdivisions from 
the statutory definition of employer. 29 U.S.C.A. § 152. It is 
believed that “pblitical subdivision”, as used here, covers all 
general function and special function local units and that the act 
is inapplicable to employees of local government whether their 
functions be cleissified for any purpose as governmental or pro- 
prietary. The statutory exemption of the income from bonds 
of a “political subdivision” from the federal income tax provides 
a loose analogy. It has been very liberally interpreted. Com- 
missioner of Internal Revenue v. Shamberg’s Estate, 144 F.2d 
998 (C.C.A.2d, 1944), certiorari denied 323 U.S. 792, 65 S.Ct. 
433 (1945). 

What sanctions are available to organized public employees? 

The writer is not aware of any decision by a court of last re- 
sort supporting a right to strike against government. It must 
be recognized, at the same time, that the labor movement has 
not been too concerned with the niceties of the law as to either 
powers or procedure. Presumably there can be changes in the 
law. In the meantime, organized public employees have not 
debated such questions as whether a strike against government 
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at this or that level is legal. Time and again they have made 
use of the economic sanction of the strike when they considered 
that their interests, under the circumstances, dictated such a 
course. The researches of Mr. Ziskind into strikes at all levels 
of government provided documentation for his book, published 
in 1940, entitled “One Thousand Strikes of Government Em- 
ployees.” At the present time strikes against local government 
have become a commonplace. They are not confined to those 
who work with their hands. Public school teachers in large 
commimities and small have struck for better pay. 

Section 305 of the Taft-Hartley Act (29 U.S.C.A. § 188) makes 
it unlawful for an employee of the Government to participate in 
any strike. One who violates the ban is subject to discharge 
and loss of civil service status and is made ineligible for federal 
reemployment for three years. Some ten state legislatures 
adopted statutes in 1947 proscribing public employee strikes. 
The Pennsylvania statute reproduced below (Pa.Act No. 492 of 
1947) contains a fairly typical strike ban but does not stop there. 
Quite significantly, that act sets up a grievance procedure and 
provides for a hearing in case of discharge. Consider the effec- 
tiveness of a drastic strike-ban statute which makes no positive 
attack upon the causes of employee unrest. 

Section 1. As used in this act — 

“Public Employe” 

(a) The term “public employee” includes all persons holding 
a position by appointment or employment in the government 
of the Commonwealth of Pennsylvania, or vmder any of its agen- 
cies, boards, commissions or other branches, or in the govern- 
ment of any political subdivision of the Commonwealth, or any 
authority, or in the public school system. 

“Strike” 

(b) The word “strike” means the failure to report for duty, 
the wilful absence from one’s position, the stoppage of work or 
the abstinence in whole or in part from the full, faithful and 
proper performance of the duties of employment for the pur- 
pose of inducing, influencing or coercing a change in the condi- 
tions or compensation or the rights, privileges or obligations 
of employment: Provided, however. That nothing contained in 
this act shall be construed to limit, impair or affect the right 
of any public employe to the expression or communication of a 
view, grievance, complaint or opinion on any matter related to 
the conditions or compensation of public employment, or the 
betterment thereof, so long as the same is not designed to and 
does not interfere with the full, faithful and proper performance 
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right of any such employe to attend meetings, conferences or 
hearings, relating to such matters, so long as such attendance 
is not designed to interfere with the full, faithful and proper per- 
formance of the duties of employment for the further purpose 
of equitably carrying out the provisions of this act. In order 
to avoid or minimize any possible controversies by making avail- 
able full and adequate governmental facilities for the adjustment 
of grievances, the governmental agency involved, at the request 
of the public employes, shall set up a panel of three members, 
one to be selected by the employes, one by the governmental 
agency, and the two so selected to select a third member. The 
members of the panel shall be compensated for all necessary 
expenses by the Commonwealth, or the political subdivision 
thereof, or the authority involved. The panel shall meet within 
fifteen (15) days. If the grievance can be adjusted through ne- 
gotiation and informal conferences between the various parties, 
it shall be so adjusted, if the conference negotiations do not re- 
sult in rulings satisfactory to all parties concerned, the panel 
shall afford the public employes and the governmental agency a 
full hearing after which the panel shall make their findings, copy 
of which shall be sent to the Governor, to the General Assembly, 
and to the head of the agency, or political subdivision involved. 
Upon receipt of the findings of the panel the Governor or the 
head of the State agency or political subdivision involved may 
take administrative measures to remedy the complaints. If the 
Governor or the head of the State agency or political subdivision 
finds that the situation complained of can only be remedied by 
legislative action, the Governor may refer the matter to the 
Legislature for correction, or the head of the State agency or 
political subdivision may refer the matter to the proper law- 
making body. If the members of the panel decide that legal 
counsel is necessary they may, with the approval of the Attor- 
ney General, engage local counsel to advise them on the ques- 
tions involved. 

Provided, however, that in the case of grievances or contro- 
versies involving employes of the public school system of the 
Commonwealth, the school board or Board of Public Education, 
at the request of the employes, shall set up a panel of three 
members, one an employe of the school district to be selected 
by the employes, one a member of the board of school directors 
or Board of Public Education to be selected by such body, and 
the third shall be the State Superintendent of Public Instruction, 
or his nominee. The members of the panel shall serve without 
compensation, but shall receive all necessary traveling expenses, 
which shall be paid by the school district or Board of Public 
Education involved. 
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Public Employe May Not Strike 

Section 2. No public employe shall strike and no person 
exercising any authority, supervision or direction over any pub- 
lic employe shall have the power to authorize, approve or con- 
sent to a strike by one or more public employes. 

Loss of Position 

Section 3. Notwithstanding any other provision of law, any 
public employe who violates the provisions of this act shall there- 
by abandon and terminate his appointment or employment and 
shall no longer hold such job or position, or be entitled to any 
of the rights or emoluments thereof, except if appointed, em- 
ployed or reemployed as hereinafter provided. 

Reappointment or Re-Employment 

Section 4. Notwithstanding any other provision of law, a 
person violating the provisions of this act may, subsequent to 
such violation be appointed or reappointed, employed or re- 
employed as a public employe but only upon the following con- 
ditions: 

(a) His compensation shall in no event exceed that received 
by him immediately prior to the time of such violation, 

(b) The compensation of such person shall not be increased 
until after the expiration of three years from such appointment 
or reappointment, employment or re-employment, and 

(c) Such person shall be on probation for a period of five 
years following such appointment or reappointment, employ- 
ment or re-employment, during which period he shall serve 
without tenure and at the pleasure of the appointing officer or 
body. 

Failure to Report for Duty Without Consent 
Section 5. Notwithstanding the provisions of any other law, 
any person holding such a position who, without the lawful ap- 
proval of his superior, fails to report for duty or otherwise ab- 
sents himself from his position or abstains, in whole or in part, 
from the full, faithful and proper performance of his position 
shall be deemed on strike; Provided, That such person, upon 
request, shall be entitled to establish that he did not violate the 
provisions of this act. Such request must be filed in writing 
vidthin ten days after regular compensation of such employe has 
ceased. In the case of a public employe who is entitled by law 
to a hearing upon dismissal or removal, such written request shall 
be filed with the officer or body having power to remove such 
employe, and such officer or body shall within ten days conduct 
a hearing to determine whether the provisions of this act have 

Foebham XoCAL Gov.F.O.B 



Sec. 2 


Employees 


355 


been violated by such public employe in the manner provided 
by law, appropriate to a proceeding to dismiss or remove such 
public employe. In the case of a public employe who is not en- 
titled by law to a hearing upon dismissal or removal, the request 
for a hearing shall be filed with the Pennsylvania Labor Rela- 
tions Board which shall, within ten days, conduct a hearing to 
determine whether the provisions of this act have been violated 
by such public employe in the manner provided for hearings 
before the board by the Pennsylvania Labor Relations Act. All 
such proceedings shall be undertaken without unnecessary delay. 


That a strike-ban statute is not adequate even from the stand- 
point of technical legal sanctions has been urged upon behalf of 
the Transit Board of the City of Cleveland, Ohio, which operates 
the municipal transit system. Early in 1948, officers of the tran- 
sit workers union physically prevented operation of one-man 
street cars then in the city’s car barns. Their object was two- 
man operation. The Transit Board sought an injunction. A 
temporary restraining order was issued, pending the hearing. 
The court of common pleas after hearing on the merits, dis- 
missed the petition on the ground that the Ohio statute banning 
strikes by public employees provided an adequate remedy at law. 
On appedl, the court of appeals denied a second temporary re- 
straining order on the ground there had been no further inter- 
ference with street car operations since the common pleas court 
had issued the first one. At the time of this writing the case 
had not been heard on the merits by the Court of Appeals. The 
case is docketed as City of Cleveland v. Division 268 of the Amal- 
gamated Association of Street, Electrical Railway and Motor 
Coach Employees. See 81 N.E.2d 310 (1948) . 


C. Retirement Plans 

Provision for retirement pay for public employees, who have 
reached the retirement age or are retired for disability, and for 
benefits to dependents of deceased employees represents, in policy, 
a recognition of the responsibility of government to “socialize” 
the economic risks of old age and disability. This is calculated 
to improve the perfoimEmce of an employee during his active 
period by conducing to his peace of mind and concentration on 
the job. It is a natural concomitant of the merit system and 
career service. Private business had become aware of its parallel 
responsibility long before the enactment of the Social Security 
Act but competitive factors conditioned its attack upon the 
problem. 
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Group insurance is not uncommon in public employment. 
There is authority, moreover, not only that expenditure by a 
local unit for such insurance is for a public purpose but also 
that the power may be implied. Bowers v. City of Albuquerque, 
27 N.M. 291, 200 Pac. 421 (1921) ; State ex rel. Thompson v. City 
of Memphis, 147 Tenn. 658, 251 S.W. 46, 27 A.L.R. 1257 (1923). 
This type of device serves primarily to protect dependents. The 
insurance companies do not relish its use to cover the risk of 
disability. 

The Federal Government has not attempted to extend the 
benefits of the old-age assistance and unemployment pi’ovisions 
of the Social Security Act to the employees of the states and 
their political subdivisions, even on a voluntary basis. Such em- 
ployees are expressly excepted from the application of the pres- 
ent legislation. 42 U.S.C.A.§ 409(b) (7) (49 Stat. 625, as amend- 
ed) ; 26 U.S.C.A. § 1426(b) (7) (53 Stat. 177, as amended); 26 
U.S.C.A. § 1607(c) (7) (53 Stat. 187, as amended). These ex- 
clusions cover employment by a state and its political subdivisions 
and wholly-owned instrumentalities as well as instrumentalities 
not so owned but which are constitutionally immune from the 
social security taxes. The Railroad Retirement Act of 1937 
does apply to the railroad employees of a state or local unit, 
which operates a railroad other than a street, interurban or sub- 
urban electric railroad not a part of a general steam-railroad 
system of transportation. 50 Stat. 307, 45 U.S.C.A. § 228a. 

It has remained for the states to provide for retirement plans 
covering employees of their local units. Separate retirement 
systems for school teachers, policemen and firemen are common 
but a plan may, of course, embrace employees generally. In 
North Carolina, where both types exist, the statutes have been 
interpreted to permit a city policeman to belong to either but 
not to both. Gardner v. Board of Trustees of North Carolina 
Local Governmental Employees’ Retirement System, 226 N.C. 
465, 38 S.E.2d 314 '(1946). Some plans are voluntary, some 
compulsory- in the sense that an employee must participate and 
contribute to the retirement fund by salary deduction. There 
is wide diversity in the quality of financial planning behind re- 
tirement plans. Some are crude schemes designed to assure 
the retired individual or the dependents of a deceased employee 
some income without any real attack upon the financial problem. 
Others are projected carefully on an actuarial basis. 

Numerous attacks have been made upon retirement plans on 
Gonstitutional grounds with little success. Retirement plan stat- 
utes have been assailed as class legislation, as special laws, as 
provisions for gifts for private purposes,, as measures granting 
additional compensation for seiwices previously performed. The 
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gratuity objection has been rejected even where the plan called 
for immediate benefits to employees who had not and would 
not contribute to the retirement fund and would not perform 
services after the plan took effect. Ayers v. City of Tacoma, 6 
Wash.2d 545, 108 P.2d 348 (1940) . See also State ex rel. Bise 
V. Knox County, 154 Tenn. 483, 290 S.W. 405 (1926) (The act 
upheld in this case not only extended pension benefits to persons 
who had akeady served the qualifying period but was confined 
to school teachers in a single county) . Would not, however, such 
retroactive application of a pension or retirement plan constitute 
extra compensation within the meaning of a constitutional ban 
upon the making of extra compensation after services have been 
rendered? 

In Burns t. City of St. Paul, 210 Minn. 217, 297 N.W. 638 
(1941) , an act which required retirement of policemen and fire- 
men at age 65 in cities of the first class contained an exception 
permitting one whose pension rights had not matured to con- 
tinue in service, subject to civil service rules and regulations, un- 
til they did. This was upheld against attack by employees who 
had to retire at 65. 

Lower Colorado River Authority v. Chemical Bank and Trust 
Co., 185 S.W.2d 461 (Tex.Civ.App.1945), was a declaratory 
judgment proceeding in which the Authority sought, as against 
the trustees under the indenture securing a large revenue bond 
issue of the Authority, a declaration of, among other things, the 
legality of a retirement plan for officers and employees financed 
by increasing their pay four per centum and setting the increase 
aside for the purpose. The court upheld the plan. The pertinent 
portions of the opinion follow: 

“ . . . The third contention is that the Board of Directors 

of the LCRA has no statutory authority to establish a pension 
plan for its officers and employees, and no lawful authority to 
pay the expenses of same out of the Revenue Fund created by the 
Trust Indenture. This on the gi'ounds that under the rule ap- 
plicable to municipal corporations generally, in the absence of 
express authority to provide such pension system, the LCRA 
has power to do only what is ‘indispensable for the discharge of 
its duties and the purposes of its corporate existence’ (Foster v. 
City of Waco, 113 Tex. 352, 255 S.W. 1104; 30 Tex.Jur., Sec. 46, 
p. 97; idem. Sec. 50^ p. 108; 37 Am.Jur., Sec. 112, p. 722); that 
absent express power, the doctrine of ‘Expressio unius exclusio 
alterius’ applies (Red River Nat. Bank v. Ferguson, 109 Tex. 287, 
206 S.W. 923; 39 Tex.Jur., Sec. 100, p. 190) ; that if there be any 
doubt as to the existence of the power it will be resolved against 
the Authority (Foster v. City of Waco, supra; Texas-Louisiana 
Power Co. v. Farmersville, Tex.Com.App., 67 S.W.2d 235); and 
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that the rxile of strict construction applies. 30 Tex.Jur., Sec. 52, 
p. 110, and cases cited. Such latter rule applies, however, only 
to the grant of the power in question. If the power exist, and 
the mode of its exercise is not limited by the Legislature, a gen- 
erous measure of its exercise will be permitted. West v. City of 
Waco, 116 Tex. 472, 294 S.W. 832; 37 Am.Jur., Sec. 113, p. 726. 

“The LCRA is ‘a governmental agency and body politic and 
corporate’ under and by virtue of the law creating it. Lower 
Colorado River Authority v. McCraw, 125 Tex. 268, 83 S.W.2d 
629, 630. In addition the rights and powers granted by general 
laws to districts created under Art. XVI, Sec. 59a of the Con- 
stitution of Texas, Vernon’s Ann.St., and without limitation 
thereon, the Act provides that the powers, rights, privileges and 
functions of the District shall be exercised by its Board of Direc- 
tors, who have the powers, among other things, to construct, ex- 
tend, maintain, use and operate ‘any and all facilities of any 
kind necessary or convenient to the exercise of such powers, 
rights, privileges and functions’; ‘to make by-laws for the man- 
agement and regulation of its affairs’ ; ‘to appoint officers, agents 
and employees, to prescribe their duties and to fix their com- 
pensation’; ‘to make contracts and to execute instruments neces- 
sary or convenient to the exercise of the powers, rights, priv- 
ileges and functions conferred’; ‘to do any and all other acts or 
things necessary or convenient to the exercise of the powers’ etc., 
conferred by the Act; to determine how the moneys of the Au- 
thority shall be disbursed; and to fix rates so as to ‘pay all ex- 
penses necessary to the operation and maintenance of the prop- 
erties and facilities’ of the Authority. And Sec. 18 of said Act 
provides that ‘This Act and all of the terms and provisions hereof 
shall be liberally construed to effectuate the purposes set forth 
herein.’ 

“The Trust Indenture also provides for costs of operation of 
the Authority’s properties; and that the Board in appointing 
officers and employees and prescribing their duties shall ‘fix 
their compensation in an amount sufficient to obtain the services 
of competent and efficient persons in such positions.’ 

“In accordance with the opinion of the General Manager of 
the Authority, based upon years of experience in such field, that 
a retirement plan for the benefit of employees would result in 
less employment turnover, better service from employees, and 
less ultimate cost to the Authority; the Board, by resolution, 
authorized a 4% increase in pay, to be set aside, together with 
contributions from the officers and employees for that purpose, 
to provide a pension or retirement plan. 

“So far as a strict construction of the provisions of the Act 
creating the Authority, and the powers therein conferred upon 



Sec. 2 


Employees 


359 


the Authority, is concerned, the express language of the Act 
itself is to the contrary. Not only is that true but both under 
the terms of the Act and of the Trust Indenture, the appointment 
and payment of the officers and employees are matters vested 
in the sound discretion of the Board of Directors and chargeable 
as costs of operation. While designated and classified as a gov- 
ernmental agency and body politic and corporate, the Author- 
ity’s functions and activities partake in large measure the nature 
and characteristics within the legislative restrictions, of a large 
industrial enterprise, rather than of a strictly governmental 
function. It has no power to levy taxes, enact laws nor ordi- 
nances, as a city has; and its efficient functioning depends in 
large measure on the sound judgment and good business man- 
agement of its Board of Directors. They have large control over 
the operation of its properties, and the income to be derived 
therefrom, which constitute the only source of revenue to meet 
its obligations. Of necessity matters relating thereto must be 
left in large measure to their judgment, experience and discre- 
tion; and obviously could not be prescribed in detail by law. 

“It is not contended that the Board did not have the authority, 
in their discretion, to increase the pay of its employees 4% and 
pay all of such increase direct to said employees. The power to 
adjust such payments is clearly given; and the question here 
presented is, we think, merely one of the proper exercise of a 
power given, as to which liberal rules of construction apply. Any 
action or plan, relating wholly to payment of employees as part 
of the cost of operation of the Authority, based upon experience 
and sound business judgment, and absent any fraud or abuse 
of discretion, which will contribute to a more efficient and eco- 
nomic operation of the Authority’s facilities and properties, would 
clearly, we think, be authorized as an operating expense and pay- 
able out of the Revenue Fund. Retirement pay from funds ac- 
cumulated through the co-operative efforts of employer and em- 
ployee are now well-established business practices among prac- 
tically aU large industrial enterprises; and are being increasingly 
applied by national, state and municipal governments. Typical 
instances are civil service employees, postal employees, fire and 
police employees, etc. Such payments do not constitute gratui- 
ties, but are grounded, on mutual benefits, conducive to continu- 
ity of tenure, increased efficiency through continuing employ- 
ment, loyalty of employees, security of jobs and fidelity to duty. 
They afford not only an incentive to the employee to retain his 
job but in the end result in economy to the employer. Upon the 
same considerations group insurance, hospitalization for em- 
ployees, etc., payable out of public funds have been sustained. 
Byrd V. City of Dallas, 118 Tex. 28, 6 S.W.2d 738; Boseman v. 
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Connecticut Gen. Life Ins. Co., 3G1 U.S. 196, 57 S.Ct. 686, 81 
L.Ed. 1036, no A.L.R. 732; State v. City of Memphis, 147 Tenn. 
658, 251 S.W. 46, 27 A.L.R. 1257; Nohl v. Board of Education, 
27 N.M. 232, 199 P. 373, 16 A.L.R. 1085. 

“No question of bad faith nor abuse of discretion by the Board 
is presented. The matter of payment of officers and employees 
was one vested entirely in the discretion of the Board. The issue 
presented is but a modification, in effect, of the method of pay- 
ment, which, in the opinion of the Board would lessen employee 
turnover, obtain more efficient service, and lessen ultimate costs 
of operation, a matter they were not only given authority to de- 
termine, but which it was their duty to determine.” Affirmed, 
Lower Colorado River Authority v. Chemical Bank & Trust Co., 
144 Tex. 326, 190 S.W.2d 48 (1945) . 

Much of the litigation concerning local government employee 
retirement plans has turned on the security of the employee’s 
interest against changes in his status and in a plan. This has led 
to a deal of debate and rationalization as to the nature of an em- 
ployee’s interest. The problem has been fomalized in terms 
of whether he is thought to have interests which are strictly stat- 
utory, on the one hand, or a proprietary or contractual interest, 
on the other. The problem is one of statutory interpretation to 
be approached with more sensitivity to legislative objectives as 
they appear on a whole view of the enabling statute than to for- 
malistic labels. Such particular features as voluntary participa- 
tion in a plan and a privilege reserved to the individual to with- 
draw and recoup his contributions bear on the problem. Fac- 
tually, the following situations may be suggestive: (1) The em- 
ployee has as yet made no contributions to the fund. (2) He 
has made contributions but no event, upon the happening of 
which he will qualify for retirement payments, has happened. 
(3) A qualifying event has happened but the first periodic pay- 
ment date, under the plan, has not airived. (4) A qualifying 
event has happened and a particular payment is past due. 

In some cases the position of the employee has been fortified 
by the “contingency” theory, the gist of which is that, while an 
employee has only an expectancy entirely dependent upon stat- 
ute until the event upon which benefits are to be paid happens, 
the happening of the event ripens the expectancy into a vested 
right. See Pennie V, Reis, 132 U.S. 464, 10 S.Ct. 149 (1889) 
(lump sum pension) ; I Dillon, Mun.Corps. | 431 (5th ed. 1911) . 
In a case decided early in 1937, the Supreme Court of Texas 
upheld a statutory reduction of future installments of retirement 
pay as applied to a policeman whose retirement “rights” had al- 
ready accrued. City of Dallas v. Trammel, 129 Tex. 150, 101 
S.W.2d 1009, 99 A.L.R. 997 (1937). The statute read: 
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“Retirement pensions . — ^Whenever any member of said de- 
partments who shall have contributed a portion of his salary, as 
provided herein, shall have served twenty (20) years or more in 
either of said departments, he may be entitled to be retired from 
said service upon application, and shall, if the board approves, 
be entitled to be paid from such funds a monthly pension of one- 
half of the salary received by him at the time of his retirement.” 
That court would apply the contingency theory, at most, no 
further than to cover a particular installment already due. 

Later in 1937 the Supreme Court of the United States decided: 


DODGE V. BOARD OF EDUCATION OF CHICAGO 
Supreme Court of the United States, 1937. 302 U.S. 74, 68 S.Ct. 98. 

Me. Justice Roberts delivered the opinion of the Court. 

The appellants challenge an act of Illinois which they assert 
impairs the obligation of contracts in contravention of article 1, 
§ 10, of the Constitution of the United States, and deprives them 
of a vested right without due process contrary to the Fourteenth 
Amendment. The statute decreased the amounts of annuity 
payments to retired teachers in the public schools of Chicago.* 

Since 1895, the state has had legislation creating a teachers’ 
pension and retirement fund, originally the fruit of teachers’ 
contributions and gifts or legacies, but later augmented by allot- 
ments from interest received and from taxes. With this fund and 
the benefit payments thereunder we are not concerned. 

Prior to 1917, teachers in the Chicago schools were employed 
for such terms as the Board of Education might fix.® In that 
year an act was passed providing for a probationary period of 
three years and prohibiting removal thereafter except for cause.^® 

In 1926 an act, known as the MUler Law,^^ became effective. 
This provided for compulsory retirement and for the pasunent 
of annuities to retired teachers. By section 1 the Board of 
Education was directed to retire teachers from active service on 
February 1 and August 1 of each year according to the following 


» [Footnotes renumbered.] The act embraces teachers, jirincipals, distinct 
superintendents, and assistant superintendents, and retired members of those 
classes are among the appellants. For the sake of brevity all will be denomi- 
nated teachers (Smith-Hurd Ill.Stats. c. 122, § 614a et seq.) 

Act of June 12, 1000, § 133, Laws of 1000, p. 380 (Smith-Hurd Ill.Stats. c. 
122, § 157 note). 

10 Act of April 20, 1917, §§ 138 and 161, Laws of 1917, pp. 730, 731 (Smith- 
Hurd Ill.Stats. c. 122, §§ 161 and 186 and note). 

11 Smith-Hurd Ill.Stats. c. 122, § 614a et seq. CahilFs IlLBev.Stats.1927, c. 
122, par, 269(1) et seq. 
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program: In 1926^ those 75 years of age or over; in 1927, those 
74 years of age or over; in 1928, those 73 years of age or over; 
in 1929, those 72 years of age or over; and in 1930, and in each 
year thereafter, those 70 years of age or over. Section 2 (Smith- 
Hurd Ill.Stats. c. 122, § 614b) provided: “Each person so retired 
from active service who served in the public schools of such city 
for twenty or more years prior to such retirement, shall be paid 
the sum of fifteen hundred dollars ($1,500.00) annually and for 
life from the date of such retirement from the money derived 
from the general tax levy for educational purposes.” 

There were two provisos; the one requiring that the annuitant 
should be subject to call by the superintendent of schools for 
consultation and advisory service, and the other declaring that 
the annuity granted by the act was not to be in lieu of, but in 
addition to, the retirement allowance payable under existing 
legislation. 

In 1927, a third section was added permitting teachers who 
had served for 25 years or more, and were 65 years of age or 
over, who had not reached the age of compulsory retirement, to 
be retired upon request and to be paid from $1,000 to $1,500 per 
annum, depending upon age at retirement. 

The appellants fall into three classes: Those who were com- 
pulsorily retired under the MiUer Law; those who voluntarily re- 
tired under the law as amended; and those eligible for volun- 
tary retirement who had signified their election to retire prior 
to July, 1935. 

July 12, 1935, a further amendment of the Miller Law was 
adopted requiring the board presently to retire teachers then 
in service who were 65 years of age or over, and in the future 
to retire teachers as they attained that age. Each person so 
retired was to be paid $500 annually for life from the date of 
retirement. The provisions that such teachere should hold them- 
sdves available for advisory service and consultation and that 
the annuity payments should be in addition to those made to 
retired teachers pursuant to other legislation were retained. 
Section 3 of the Miller Law, permitting voluntary retirement 
between the ages of 65 and 70, was repealed. As construed by 
the state Supreme Court, the new law reduced to $500 tlie an- 
nuities of teachers theretofore retired, or eligible for retirement 
under the Miller Law, as well as those to be retired subsequent 
to its enactment. 


Act of June 24, 1927, Laws of 1927, p. 792, Smith-Hurd Ill.Stats. c. 122, § 
614c, and note, Cahill’s Ill.Rev.Stats.l927, c. 122, par. 269(3). 

i3Act of July 12, 1935, Laws of 1935, p. 1378, Slhith-Hurd Ill.Stats 1935 c 
122, |§ 614a-614c. 
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Some of the appellants filed a class bill, in which the others 
intervened as coplaintiffs, alleging that their rights to annuities 
were vested rights of which they could not be deprived; that the 
MUler Law constituted an offer which each of them had accepted 
by remaining in service until compulsory retirement or by retir- 
ing; that the obligation of the contract had thus been perfected 
and its attempted impairment by the later enactment was inef- 
fective; and praying that the board be commanded to rescind ac- 
tion taken pursuant to the Act of 1935, and enjoined from com- 
plying with its provisions. The appellee Board of Education 
filed an answer in which it denied the existence of a contract and 
asserted that the payments to be made to appellants were pen- 
sions, subject to revocation or alteration at the will of the Legis- 
lature. The appellee city of Chicago filed a motion to dismiss 
for want of equity. After a hearing, at which testimony was 
taken on behalf of the appellants, the trial court dismissed the 
bill. 

The Supreme Court of the state affirmed, holding that, not- 
withstanding the payments under the Miller Law are denominat- 
ed annuities, they cannot be differentiated from similar payments 
directed by law to be made to other retired civil servants of the 
state euid her municipalities, and are in fact pensions or gratui- 
ties involving no agreement of the parties and subject to modifi- 
cation or abolition at the pleasure of the Legislature.’^* 

The parties agree that a state may enter into contracts with 
citizens, the obligation of which the Legislature cannot impair by 
subsequent enactment. They agree that legislation which merely 
declares a state policy, and directs a subordinate body to carry 
it into effect, is subject to revision or repeal in the discretion of 
the Legislature. The point of controversy is as to the category 
into which the Miller Law falls. 

In determining whether a law tenders a contract to a citizen, it 
is of first importance to examine the language of the statute. 
K it provides for the execution of a written contract on behalf 
of the state, the case for an obligation binding upon the state 
is clear.’® Equally clear is the case where a statute confirms a 
settlement of disputed rights and defines its terms.’® On the 
other hand, an act merely fixing salaries of officers creates no 
contract in their favor, and the compensation named may be al- 
tered at the will of the Legislature.” This is true also of an act 


W 364 111. 647, 5 N.E.2d 84. 

15 Hall V. Wisconsin, 103 U.S. 5, 26 L.Ed. 302. 

16 New Jersey v. Wilson, 7 Crancli 164, 3 Lt.Bd. 303 ; New Jersey v, Yard, 
95 U.S. 104, 24 L.Ed. 352. 

Butler Y. PennsylYania, 10 How. 402, 13 L.Ed. 472 ; United States v. Fish- 
er, 109 U S. 143, 3 S.Ct. 154, 27 L.Ed. 885; Fisk y. Jefferson Police Jury, 116 
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fixing the term or tenure of a public officer or an employee of a 
state agency.^* The presumption is that such a law is not in- 
tended to create private contractual or vested rights, but merely 
declares a policy to be pursued until the Legislature shall ordain 
otherwise. He who asserts the creation of a contract with the 
state in such a case has the burden of overcoming the presump- 
tion.^® If, upon a construction of the statute, it is found that 
the payments are gratuities, involving no agreement of the 
parties, the grant of them creates no vested right.®* 

The Supreme Court of Illinois concluded that neither the lan- 
guage of the Miller Law, nor the circumstances of its adoption, 
evinced an intent on the part of the Legislature to create a bind- 
ing contract with the teachers of the state. While we are re- 
quired to reach an independent judgment as to the existence and 
nature of the alleged contract, we give great weight to the views 
of the highest court of the state touching these matters.®’^ 

The Miller Law is entitled, “An Act to provide for the com- 
pulsory and voluntary retirement of teachers, . . . and for 

the payment of retirement annuities.” Smith-Hurd Hl.Stats. c. 
122, § 614a, note. The relevant words of section 1 are: “In every 
city in this State . . . the board of education of such city 

shall retire from active service ... all teachers, [of a given 
age].” Section 2 provides: “Each person so retired . 
shall be paid the sum of fifteen hundred dollars ($1,500.00) an- 
nually and for life from the date of such retirement.” Section 
3 provides that persons 65 years of age or over “shall upon their 
own request be retired . . . and thereafter be paid annui- 

ties for life.” Appellants admit that this is not the normal lan- 
guage of a contract, but rely on the circumstance that they, as 
teachers, especially those who voluntarily retired when otherwise 
they would not have been required so to do, rightly understood 
the state was pledging its faith that it would not recede from the 
offer held out to them by the statute as an inducement to be- 
come teachers and to retire, and that the use of the term “an- 


U.S. 131, 133, 6 S.Ct. 329, 29 L.Bd. 687; Eobertson, State of Miss., for Use of, 
y. Miller, 276 U.S. 174, 178, 48 S.Ct 266, 268, 72 517. 

1* Crenshaw v. United States, 134 U.S. 99, 10 S.Ct. 431, 33 L.Ed. 825 ; Phelps 
y. Board of Education, 300 U.S. 319, 67 S.Ct. 483, 81 L.Ed. 674. 

19 Eector, &c. of Christ Church y. County of Philadelphia, 24 How. 300, 302, 
16 L.Ed. 602; Tucker y. Ferguson, 22 Wall. 527, 675, 22 L.Ed. 805; New 
Jersey y. Yard, supra; Newton v. Commissioners, 100 U.S. 548, 561, 25 L.Ed. 
710; Wisconsin & Michigan Ey. Co. y. Powers, 191 U.S. 379, 387, 24 S.Ct. 107, 
48 L.Ed. 229. 

MPennie y. Reis, 132 U.S. 464, 10 S.Ct. 149, 33 L.Ed. 426; Lyin* y. United 
States, 292 U.S. 571, 677, 54 S.Ct. 840, 842, 78 L.Ed. 1434, and eases cited. 

Larson y. South Dakota, 278 U.S. 429, 433, 49 S.Ct. 196, 197, 73 L.Ed. 441 : 
Phelps y. Board of Education, supra, and eases cited. 
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nuities” rather than “pensions” was intended as a further as- 
surance of a vested contractual right. The Supreme Court an- 
swered this contention by referring to the fact that for years 
prior to the adoption of the Miller Law, and by a uniform course 
of decision, it had held that acts indistinguishable from the Miller 
Law, establishing similar benefit systems, did not create con- 
tracts or vested rights, and that the state was free to alter, 
amend, and repeal such laws, even though the effect of its ac- 
tion was to deprive the pensioner or annuitant, for the future, 
of benefits then enjoyed. The cases to which the court refers so 
decide.®* The court further held that the Legislature presum- 
ably had the doctrine of these cases in mind when it adopts the 
act now under review, and that the appellants should have known 
that no distinction was intended between the Tights conferred 
on them and those adjudicated under like laws with respect to 
other retired civil servants. We cannot say that this was error. 

The appellants urge that the MiUer Law, contrary to most of 
the acts that preceded it, omitted to use the word “pension” and 
instead used the word “annuity,” a choice of terminology based 
on contract rather than on gift, and implying a consideration re- 
ceived as well as offered. The state Supreme Court (364 111. 
547, 5 N.E.2d 84, 88) answered the contention by saying: “We 
are unable to see the distinction. The plan of payment is the 
same, the purposes are evidently the same, and the use of the 
term ‘annuity’ instead of ‘pension’ — ^which is but an annuity — 
does not seem to us to result in the distinction for which counsel 
for appellants contend.” 

We are of the same opinion, particularly as an examination 
of the Illinois statutes indicates that, in acts dealing with the 
subject, the Legislature has apparently used the terms “pen- 
sions,” “benefits,” and “annuities” interchangeably as having 
the same connotation,®* 


EcJciy V. Morgan, 216 III. 437, 449, 75 N.B. 174 ; Pecoy v. Chicago, 265 111. 
78-80, 106 N.E. 435; Beutel v. Foreman, 288 111, 106, 123 N.B. 270. The same 

principles have been consistently announced since 1926. People ex rel. v. Ke- 
tirement Board, 326 III. 579, 158 N.E. 220, 54 AX.K. 940; People ex rel. v. 
Hanson, 330 111. 79, 161 N.E. 145 ; McCann v. Eetirement Board, 331 HI. 193, 
162 N.E. 859. Appellants urge that the authority of the foregoing cases has 
been shaken by Porter y. Hoehr, 332 111. 353, 163 N.B. 689, and DeWolf y. 
Bowley, 355 111. 530, 189 N.E, 893, but these cases did not deal with the ques- 
tion presented in the instant case, and what was said with respect to the na- 
ture of pensions was in connection with provisions of the State Constitution. 

23 In acts creating funds through enforced contributions of state and munici- 
pal employees, or out of taxes, or both, the titles and the substantiye provi- 
sions for benefits to retired employees disclose the use of the terms ‘‘pensions*' 
and “annuities’* mterchangeably to describe tbe payments to be made from the 
fund. Act of May 24, 1877, Laws, p. 62; Act of May 10, 1879, Laws, p. 72 
<Smith-Hurd lil.Stats. c. 24, § 870 et seq., and notes) ; Act of May 12, 1905, 
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The judgment is affirmed®* 

It is significant that, in 1938, the following section was added 
to Article V of the Constitution of New York: 

“Sec. 7. After July first, nineteen hundred forty, membership 
in any pension or retirement system of the state or of a civil 
division thereof shall be a contractual relationship, the benefits 
of which shall not be diminished or impaired.” 

This does not create such a rigid contractual relationship as 
to prevent reduction in an employee’s salary even though his 
salary serves as the basis for computing his pension rights. 
’Thus, a fireman whose pay has been reduced and whose contribu- 
tions are correspondingly less, would not be entitled to benefits 
determined by reference to his former rate of pay. Hoar v. City 
of Yonkers, 295 N.Y. 274, 67 N.E.2d 157 (1946) . 


Laws, p. 300 (Smith-Hiird 111. Stats, c. 81, § 55 et seq. and notes) ; Act of May 
24, 1907, Laws, p. 529; Act of June 14, 1909, Laws, p. 133 (Smith-Hurd 111. 
Stats, c. 24, § 892 et seq. and notes) ; Act of June 27, 1913, Laws, p. 598 (Smith- 
Hiird Ill.Stats. c. 122, § 560 et seq., and notes) ; Act of June 29, 1915, Laws p. 
465 (Smith-Hurd Ill.Stats. c. 67, § 18 et seq. and notes) ; Act of May 27, 1915, 
Laws, p. 649 (Smith-Hurd Ill.Stats. c. 122, § 578 et seq. and notes); Act of 
June 14, 1917, Laws, p. 748 (Smith-Hurd 111. Stats, c. 122, § 615 et seq., 631 
and note, 632 et seq.) ; Act of July 11, 1919, Laws, p. 700 (Smitli-Hurd Ill.Stats. 
c. 67, § 19 et seq. and notes) ; Act of July 11, 1919, Laws, p. 743 (Smith-Hurd IlL 
Act of June 29, 1921, Laws, p. 203. 

^4 The case is discussed in 36 Mich.L.Eev. 1188 (1938) and 17 Ore.L.Eev. 248^ 
(1938). 



Chapter 5 

LAWMAKING BY LOCAL BODIES 

SECTION 1. RANGE AND EFFECT OF LOCAL MEASURES 

The territorial range of local measures has already been con- 
sidered in Chapter 2. With respect to subject matter it may be 
said that the devolution of legislative powers upon general func- 
tion local units has been quite extensive. In recent years the law- 
making power of counties has been greatly enlarged. In some 
instances legislative power has been conferred upon ad hoc units. 
See New Orleans v. Riisse, 164 La. 369, 113 So. 879 (1927) 
(port commission); State v. Beacham, 125 N.C. 652, 34 S.E. 
447 (1889) (board of health). The devolution, in the case of a 
municipality, commonly embraces grants of police power and 
some measure of authority over organization and administration, 
public improvements and finance. There is an important area, 
which is not included. It must be apparent that local variations 
in the law governing ordinary civil relations would be well-nigh 
insupportable. Thus, the states have never been disposed to 
empower local units to enact legislation in that area. Ernst 
Freund, Legislative Regulation § 7 (1932) . It is believed to be 
the sounder view, moreover, that constitutional home rule powers 
do not carry that far, although there is authority that a home 
rule unit can regulate some of its own civil relationships. Raisch 
V. Myers, 27 Cal.2d 773, 167 P.2d 198 (1946); Evans v. Berry, 
262 N.Y. 61, 186 N.E. 203 (1933). 

To assert that a mxmicipality or county may not directly enact 
tort, contract, property or family law, for example, is far from 
laying it down that local lawmaking does not affect civil rela- 
tions. Local traffic and safety measures may be important fac- 
tors in tort cases. The tort law of different jurisdictions gives 
them varying effect. A parking meter ordinance obviously af- 
fects the property interests of the owners of abutting property. 
A zoning ordinance controls the use to which property may be 
put and that, of course, conditions transactions between persons 
with respect to such property. These are but random examples. 
It will be seen that, in a broad sense, local measures, like much 
state regulatory and penal law, do bear strongly on ordinary 
civil relationships and the effect may be the same as if the local 
enactment was a positive formulation of civil law. 

A local measure, whether it be termed a by-law, in keeping 
with ancient English practice, an ordinance, or what not, if duly 
enacted and within the devolution of power to the enacting body, 
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is “law” with like effect as a statute, in the sense that it governs 
relations and conduct within its sweep. Whether an ordinance, 
for example, would be law in the sense of a given constitutional 
or statutory provision or private instrument or contract is an- 
other matter, which will depend upon the language used and the 
nature and purpose of the provision to be interpreted. Thus, the 
phrase “statute of any state” as used in Section 237a of the Judi- 
cial Code (28 U.S.G.A. § 244) which provides an appeal as of 
right to the Supreme Court of the United States in a case where 
a “statute of any state” has been unsuccessfully attacked on 
federal grounds, in a state court of last resort, is deemed to in- 
clude municipal ordinances. Jamison v. Texas, 318 U.S. 413, 
63 S.Ct. 669 (1943); King v. City Council of Augusta, 277 U.S. 
100, 48 S.Ct. 489 (1928). On the other hand. Section 266 of 
the Judicial Code (28 U.S.C.A. § 380), which ordains the three- 
judge court procedure in cases where interlocutory injunctions 
are sought, on constitutional grounds, to restrain the enforce- 
ment of state statutes, is considered inapplicable to municipal 
ordinances and even to state statutes which are local in char- 
acter. Rorick v. Board of Com’rs of Everglades Drainage Dis- 
trict, 307 U.S. 208, 59 S.Ct. 808 (1939); Ex Parte Collins, 277 
U.S. 565, 48 S.Ct. 585 (1928). 


SECTIONS. LEGISLATIVE ORGANIZATION AND 
PROCEDURE 

Except for the New England towns and for the initiative and 
referendum local lawmaking is a function of local select or rep- 
resentative bodies. The New England towns preserve their an- 
cient practice of town meeting government; legislating is done 
in town meeting. In populous towns this may, of practical ne- 
cessity, mean a modified or limited town meeting. The repre- 
sentative bodies of American counties vary widely in structure 
and procedure but it can be said that they are conventionally 
single-chamber bodies. While unicameral municipal councils 
strongly predominate quite a number of our cities still have 
bicameral governing bodies. The City of Richmond, Virginia 
had, until the adoption of its new charter in 1948, been a con- 
spicuous example. The trend away from two chambers has been 
accentuated by the popularity of the council-manager plan. 

There is a considerable body of common law governing the 
organization and procedure of local legislative bodies which must 
be taken into account where the coverage of statutes is not 
complete. The character and extent of legislative regulation of 
the subject varies from state to state. It may be helpful, how- 
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ever, to set out illustrative provisions from a single jurisdiction 
as a frame of reference for discussion. 

The provisions of the Kentucky Revised Statutes and of the 
Model City Charter, which follow, are suggestive both of techni- 
cal points and policy problems. 

Kentucky Revised Statutes (1942) 

85-040 Legislative branch; common council. (1) The legis- 
lative power of each city of the third class not having the com- 
mission or city manager form of government shall be vested in a 
board of councilmen, which shall be known as the “Common 
Council.” 

(2) The common council shall have twelve members, elected 
by the voters of the city at large. The number of councilmen 
shall be apportioned equally among the wards of the city. Not 
more than the apportioned number shall be eligible from any 
ward, and if more candidates reside in any ward than the number 
of councilmen apportioned to that ward, only the apportioned 
number of the candidates receiving the highest numbers of votes 
shall be eligible. 

85.060. Members of common council; terms; qualifications; 
compensation. (1) Members of the common council shall take 
office on the first Monday in December next after their election, 
and shall hold office for two years and until their successors are 
elected and have qualified. 

(2) Each councilman, at the time of his election, shall be a citi- 
zen of Kentucky, shall have attained the age of twenty-four 
years, shall have actually resided within the city limits for two 
years next preceding his election, and the last year thereof in the 
ward for which he is chosen, and shall be a freeholder in the city. 

(3) No person shall be eligible to the office of councilman who 
is, at the time of his election, interested in any contract with the 
city, or holds any franchise under, or any contract with, the city, 
or is a collector or keeper of city funds and has not, previous to 
his election, settled with the city and obtained a quietus. 

(4) Each council may, by a two-thirds vote of aU its members, 
fix the compensation of members of the next common council at 
not more than three dollars to each member for each regular 
meeting he attends. The compensation shall be fixed before the 
election of the new councilmen, and shall not be changed during 
their term of office. 

(5) No councilman shall be eligible to any other city office dur- 
ing the period for which he was elected. 

85.070 Eligibility j discipline and expulsion of members; inter- 
ested member not to vote. (1) The common council shall deter- 
mine as to the qualifications and election of its members. Cases 
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of ineligibility, contested elections and disqualification after elec- 
tion shall be heard and determined by the common council in a 
manner provided by ordinance, and the result declared by reso- 
lution, the yeas and nays to be called and entered upon the 
Journal. 

(2) The common council may punish any member for nonat- 
tendance or for any improper conduct, by fine, suspension or ex- 
pulsion. A vote of two-thirds of all members shall be necessary 
to expel. The fine, suspension or expulsion shaU be fixed and de- 
clared by a resolution, which shall have the same force as a judg- 
ment, and from which there shall be no appeal. The yeas and 
nays shall be called, and entered with the resolution on the jour- 
nal. If the offense is committed in the presence of the common 
council while it is in session, the resolution may be introduced and 
voted on at once; otherwise, the resolution shall lie over at least 
one regular meeting, and the offending member shall be notified 
ten days in advance of the proposed action. 

(3) Any member who has a private or personal interest in any 
ordinance, resolution or measure proposed or pending before the 
common council shall disclose the fact and shall not vote thereon 
upon pain of expulsion. 

85.080 Quorum and meetings of common council; manner of 
voting; committees. (1) Seven members of the common council 
shall constitute a quorum, but a smaller number may adjourn 
from time to time, and may compel the attendance of absent 
members in such manner and under such penalties as are pre- 
scribed by ordinance. 

(2) The common council shall hold two regular meetings each 
month, on such days as are fixed by ordinance. The mayor may, 
and upon the written request of a majority of the members of 
the common council shall, call a special meetiag of the council. 
In the call he shall designate the purpose of the special meeting, 
and no other business shall be considered. 

(3) The common council may determine its own rules of pro- 
ceeding, not in conflict with law, and shall, by ordinance, deter- 
mine the number of standing committees and the number of mem- 
bers on each. 

(4) The mayor shall be the presiding oflScer of the common 
council. He shall decide all questions of order, and in case of a 
tie shall cast the deciding vote. During sessions of the common 
council, he shall have the same power to enforce order and de- 
corum and to punish for contempt that circuit judges have. He 
may issue subpoenas, writs and compulsory process for the at- 
tendance of witnesses and the production of books and papers 
before the common council or any of its committees, and enforce 
them by appropriate fines, forfeitures and punishments, to be en- 
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tered as an order upon the journal of the common council or the 
minute book of the committee. 

(5) At each regular meeting of the common council the pro- 
ceedings of the previous regular meeting and of all intervening 
special meetings, shall be publicly read, corrected, approved, 
signed by the presiding officer and attested by the clerk. 

(6) ITie vote on all questions coming before the common coun- 
cil shall be viva voce. In the case of elections by the common 
council, the rod shall be called, and every member present shall be 
required to vote unless previously excused by a vote of the com- 
mon council. In voting on the other questions, the roll shall be 
called if any member requests it, and the yeas and nays shall be 
entered upon the journal. 

85.090 Process to compel attendance of persons and produc- 
tkm of papers. In order to enable the common council fully to 
investigate charges against its members or other officers, or such 
other matters as it may have authority to inquire into, the mayor 
or clerk, upon request, may issue subpoenas, and, by order of the 
common council, may issue compulsory process to compel the 
attendance of persons and the production of books and papers be- 
fore the common council or any of its committees. The common 
council may enforce obedience to its process by fines and forfei- 
tures, which shall be fixed and declared by resolution and shall 
have the same force as a judgment. There shall be no appeal 
from the resolution. The yeas and nays shall be called and en- 
tered, Avith the resolution, upon the journal. 

85.100 Journal of the common council. The common council 
shall cause to be kept a complete and correct journal of its pro- 
ceedings, and, immediately after the adjournment of each session, 
may have its proceedings for that session published at least once 
in one or more newspapers published in the city. The newspaper 
or newspapers shall be selected annually by the common council. 

85.110 Ordinances, how passed; veto; publication; compila- 
tion; recording. (1) No ordinance shall take effect until it has 
been twice publicly read and passed by the common council at 
two sessions, held on different days, a majority of those present 
voting for it on each passage, and the yeas and nays being called 
and entered upon the journal. 

(2) All ordinances requiring the improvements of streets or 
alleys or the construction of sewers, or fixing salaries, or prescrib- 
ing penalties, or fixing the rate of taxation or the amount of 
licenses, or appropriating more than one hundred dollars shall, ia 
addition to the requirements of subsection (1) of this section, re- 
ceive on each passage the votes of two-thirds of the members of 
the common council, the yeas and nays being called and entered 
upon the journal. 
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(3) Every ordinance, resolution, order or measure appropriat- 
ing or involving the expenditure of money, and every grant of 
any license, privilege or franchise shall, within three days after 
its final passage, be correctly and legibly engrossed by the clerk 
and presented to the mayor for his approval. If the mayor ap- 
proves it, he shall sign it; if he does not approve it, he shall re- 
turn it, with his objections in writing, to the common council at 
its first regular meeting held not earlier than five days after the 
ordinance, resolution or measure was presented to the mayor. It 
shall be immediately reconsidered by the councO, and shall not 
take effect unless again passed, with two-thirds of all the mem- 
bers voting for it, the yeas and nays being called and recorded 
upon the journal. If the mayor fails to return an ordinance, res- 
olution or measure, it shall be in force from the time he should 
have returned it. 

(4) All ordinances may be published in the same manner as 
the journal may be published under KRS 85.100, and proposed 
ordinances may be so published between their first and second 
passages, but failure so to publish shall not affect the validity of 
any ordinance. 

(5) The common council may, at least once in every five years, 
have all the ordinances of a general nature then in force printed, 
indexed, bound and published, and the volume so published shall 
be competent evidence in all courts. 

(6) The city clerk shall record all ordinances in a separate 
book, kept by him for the purpose, and shall properly index them. 

Model City Charter (National Municipal League, Fifth ed. 1941, 
second printing 1944) 

Induction of council into office; meetings of council 

Sec. 15. The first meeting of each newly elected council, for 
induction into office, shall be held at ten o’clock in the morning 
on the second Monday next following its election, after which the 
council shall meet regularly at such times as may be prescribed 
by its rules, but not less frequently than once each month. All 
meetings of the council shall be open to the public. 

Coimcil to be judge of qualifications of its members 

Sec. 16. The council shall be the judge of the election and 
qualifications of its members and for such purpose shall have 
power to subpoena witnesses and require the production of rec- 
ords, but the decision of the council in any such case shall be sub- 
ject to review by the courts. 

Rules of procedure; journal ^ 

Sec. 17. The council shall determine its own rules and order 
of business. It shall keep a journal of its proceedings and the 
journal shall be open to public inspection. 
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Ordinances 

Sec. 18. In addition to such acts of the council as are required 
by statute or by this charter to be by ordinance, every act of 
the council establishing a fine or other penalty or providing for 
the expenditure of funds or for the contracting of indebtedness, 
shall be by ordinance. The enacting clause of all ordinances 
shall be, “The council of the City of hereby ordains:” 

Procedure for passage of ordinances: first reading 

Sec. 19. Every ordinance shall be introduced in writing in 
the form in which it is to be finally passed, and after passage on 
first reading shall be published at least once together with a 
notice of the time and place when and where it will be given a 
public hearing and be considered for final passage. The first 
such publication shall be at least one week prior to the time 
advertised. 

Second reading and public hearing 

Sec. 20. At the time and place so advertised, or at any time 
and place to which such hearing shall from time to time be ad- 
journed, such ordinance shall be read in full and, after such read- 
ing, all persons interested shall be given an opportunity to be 
heard. 

Further consideration: final passage 

Sec. 21. After such hearing, the council may finally pass such 
ordinance with or without amendment, except that if it shall 
make an amendment which constitutes a change of substance, 
it shall not finally pass the ordinance until it shall have caused 
the amended sections to be published at least once, together with 
a notice of the time and place when and where such amended 
ordinance will be further considered, which publication shall be 
at least three days prior to the time stated. At the time so 
advertised or at any time and place to which such meeting shall 
be adjourned, the amended ordinance shall be read in full and 
a public hearing thereon shall be held and after such hearing 
the governing body may finally pass such amended ordinance, 
or again amend it subject to the same conditions. The second 
passage of any ordinance pursuant to this charter shall be final 
and no further passage shall be required. 

Publication of ordinances after final passage: permissive 
referendum 

Sec. 22. After final passage every ordinance shall again be 
published in full and, except as otherwise provided in this char- 
ter, s hall be subject to permissive referendum as provided in 
article X of this charter. Every ordinance, unless it shall specify 
another date, shall become effective at the expiration of twenty 
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days after such publication following final passage, or, if the ordi- 
nance be submitted at a referendum election, then upon a favor- 
able vote of a majority of those voting thereon except as other- 
wise expressly provided by this charter. 


DAVIS V. PENDLETON 

Court of Appeals of Kentucky, 1934. 252 Ky. 838, 68 S.W.2(J 416. 

Opinion of the Court by Judge Perrx — Reversing. 

This is a contest case involving title to the office of councilman 
for ward No. 1, precinct No. 34, of the city of Hazard, Perry 
county, Ky. 

Hazard is a city of the fourth class, its municipal legislature 
being composed of six councilmen, elected by the qualified voters 
of its six wards for which they respectively stand. 

At the general election held on November 7, 1933, the appel- 
lant, Joe Davis, and the appellee. Arch Pendleton, were rival 
candidates for the office of councilman for ward No. 1, precinct 
No. 34, of Hazard, Ky., for the ensuing term. 

The election returns were canvassed by the county board of 
election commissioners, and it was thereby shown that the ap- 
pellant had received 39 votes and the appellee 150 votes, and the 
certificate of election to the office of councilman of ward No. 1,. 
so certifying, was issued by the election commissioners to ap- 
pellee. 

Thereupon this action was instituted by appellant to contest 
the election, wherein he averred that he had filed his petition 
nominating him as the candidate for this office upon the Inde- 
pendent ticket and under the device of “his own picture”; that 
he was the only candidate for councilman for his ward, whose 
name was legally printed upon the official municipal ballots to 
be voted for the office of councilman for that ward; that at the 
said election he received 39 legal votes, which constituted a 
majority and were, he averred, all the legal votes cast for coun- 
cilman for ward No. 1; but that, notwithstanding this, the elec- 
tion commissioners had certified that the contestee. Arch Pendle- 
ton, had received 150 votes, or a majority of 111 votes, and had 
issued Pendleton, the appellee, the certificate of election. Fur- 
ther, the appellant charged that the contestee had violated the 
provisions of the Corrupt Practice Act in the election and spe- 
cifically set out other grounds which he alleged invalidated the 
votes cast for appellee. 

It appears by the record that the appellee had received the 
Republican nomination for councilman of this ward, but that he 
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had neglected to file same with the county court clerk in time 
to allow his name to be printed upon the official ballots as the 
Republican nominee and candidate at the general election for 
that office. 

Further pleadings made up the issues, when, the cause com- 
ing on to be heard, the appellee at the conclusion of contestant’s 
evidence moved that his petition be dismissed and for a judg- 
ment awarding him (the contestee) the certificate of election; 
whereupon the court adjudged that contestant’s petition be dis- 
missed and, further, that the appellee, Arch Pendleton, be award- 
ed the certificate of election to the office of city councilman of 
ward No. 1 of the city of Hazard, as was awarded him by the 
county board of election commissioners. 

From this judgment the appellant prosecutes this appeal, as- 
signing numerous grounds of error, alleged committed by the 
trial court, for reversal of its judgment. We, however, deem it 
unnecessary to here consider and dispose of these contentions, 
as in our opinion the appeal should be dismissed upon the basic 
ground that the lower court was without jurisdiction to entertain 
and decide this contest action. 

As shown by the record, appellant here sought election to the 
office of councilman of the city of Hazard, which is by section 
2740, Kentucky Statutes, declared to be a municipality of the 
fourth class. By section 3484 of the charter of cities of the 
fourth class, it is provided that “the legislative power [of such 
municipality] shall be vested in a mayor, and not less than six 
nor more than twelve councilmen, as may be provided by ordi- 
nance.” Further, by section 3486, Kentucky Statutes, it is pro- 
vided that “the mayor shall be chairman of the board”; that “a 
quorum shall consist of a majority of the board or of one-half 
of the members of the board and the mayor”; that “a quorum 
is invested with power to act” and “in case of a vacancy in the 
board by death, resignation or any other cause, such vacancy 
shall be filled as hereinafter provided”; and that “it [the board] 
shall judge of the eligibility and election returns of its members, 
adopt rules for its proceedings and government; • • • and 

three-fourths of the members voting affirmatively may, for any 
good cause, expel any member.” 

Further, it is provided in part by section 1596a-5, Kentucky 
Statutes, that; 

“For offices not within such gift they [the county board of 
election commissioners] shall give duplicate or more writ- 
ten certificates over their signatures of the number of votes 
given in the county, city, town, district, or precinct, par- 
ticularizing therein the precinct at which the votes were 
given, one copy to be retained in the clerk’s office, one de- 
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livered to the sheriff, and one, in case of municipal or dis- 
trict election, to the common council of said municipality 
or governing authority of such district.” 

By this statutory provision, it is apparent that the only duty 
imposed upon the county board of election commissioners, in 
cases of municipal offices, is to count the ballots and to certify 
the vote on the face of the returns to the common council of such 
municipality. Martin v. Eagle, 236 Ky. 267, 32 S.W.2d 1020; 
Whitaker v. Reynolds et al., 234 Ky. 127, 27 S.W.2d 672. It is 
not authorized in such cases to issue the certificate of election, 
nor has it any right to determine whether or not a name legally 
appears on the ballots. Cheatham v. Williams, 212 Ky. 73, 278 
S.W. 139. 

The county board of election commissioners certifies to the 
board of councilmen the vote received by a candidate for the 
office of councilman, and the board is given the exclusive author- 
ity to adjudge and determine the eligibility and election of said 
candidate to membership upon the board in case the candidate’s 
election thereto is contested, by section 3486 of the charter of 
towns of the fourth class which provides that “it [the board] 
shall judge of the eligibility and election returns of its members.” 
In the case of Stack v. Commonwealth, 118 Ky. 481, 81 S.W. 
917, 26 Ky.Law Rep. 343, it was held that the statute did not 
apply to the board in office at the time the election was held nor 
did it vest such outgoing board with any power or authority to 
determine contests as to who had been elected to membership in 
the board for the succeeding term — ^that is, that no legislative 
board in office at the time of the holding of the election had the 
right to try the title of those elected to positions on the succeed- 
ing board. Further has it been held by this court that section 
3486 of the Statutes, applicable to cities of the fourth class, as 
well as the similar provisions of charters of cities of different 
classes, does not apply or vest such contest jurisdiction in the 
board, where the contest involves the title of so many members 
of the board of councilmen or aldermen as leaves its uncontested 
membership less than is required to make a quorum; in such 
case, the contest must be instituted in the circuit court. Espe- 
cially could it not act as judge of the contest where the election 
of all of its members was involved in contest, as was the situa- 
tion in the case of Orr, etc., v. Kevil, etc., 124 Ky. 720, 100 S.W. 
314, 317, 30 Ky.Law Rep. 761, 946, where all the councilmen, 
claiming title or election to the offices under certificates of elec- 
tion issued them by the county board of election commissioners, 
contended that, as such the right was given them by section 
3486, supra, to sit in judgment upon the merit of their own title 
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to election. In answering this contention and denying their pos- 
session of such right, the court said: 

“It never was the law that one could be a judge of his own 
case. At common law aU such judgments were void, as 
they must be held under every rational system of judica- 
ture or governmental policy. No statute should be con- 
strued to mean what would be absxmd, and what could be 
more absurd than the submission to a board of councilmen 
of the question whether they, or their opponents, had been 
legally elected?” 

The facts found in the instant case, however, do not bring it 
within any of the exceptions to the statutory provision that the 
board of councilmen is the exclusive judge of the election of its 
members, as here no question is presented as to the due and 
lawful election of the other members of the council or the mayor, 
there being involved in this contest suit only the title of appellant 
to membership upon the board. Therefore the provision of sec- 
tion 3486, that if other members of a newly elected board hold 
uncontested title to the office and comprise a quorum, they are 
the sole judges of the eligibility and election of its members, is 
here applicable and controlling. ... 

Therefore, for the reasons stated, we are of the opinion that 
the judgment should be reversed, with direction to the lower 
court to dismiss the contestant’s petition for lack of jurisdiction. 


In Ohio it has been held that while a statutory provision simi- 
lar to that involved in the principal case made council the exclu- 
sive judge of the facts bearing on qualification, whether the fact 
found constituted a ground for disqualification was a question 
of law which a court was free to determine in quo warranto. 
State ex rel. Holbrock v. Egry, 79 Ohio St. 391, 87 N.E. 269 
(1909). 

It is well-established that the provision of Section 5 of Article 
I of the Federal Constitution, which makes each house of Con- 
gress the judge of the elections, returns and qualification of its 
members, and like provisions in state constitutions confer exclu- 
sive jurisdiction upon the legislative body. Barry v. United 
States, 279 U.S. 597, 49 S.Ct. 452 (1929). For a collection of 
state cases see Note 107 A.L.R. 205, 209 (1937). In Tennessee 
the exclusive juiisdiction theory has been carried to the point 
of precluding judicial review to determine whether a constitu- 
tional ban on dual officeholding had been violated. State ex rel. 
Ezzell V. Shumate, 172 Tenn. 451, 113 S.W.2d 381 (1938). 
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When it comes to local legislative bodies, however, the judi- 
cial tendency is to reject the exclusive jurisdiction theory unless 
the pertinent constitutional or statutory provision quite clearly 
embraces it, as by giving a municipal council “sole” authority 
to determine the qualifications of members. See cases collected, 
in Note 107 A.L.R. 205, 219 (1937), 


A. Meetings 

A public body must convene in a legal form of meeting before 
it can do business as such. This elementary proposition is true 
whether the body, or the constituency represented, enjoys cor- 
porate capacity or not. There are doubtless exceptional situa- 
tions involving ministerial duties or particular administrative 
responsibilities where action as a body was not intended and 
will, thus, not be judicially required. II Dillon, Mun.Corps., 
§ 522 (5th ed. 1911). Deliberation and action as a body is 
clearly indicated, however, where the function is lawmaking. 
One finds that this simple idea is, in practice, sometimes not 
perceived, but more often, no doubt, deliberately abused by 
falsifying the record. Counsel for local government can pretty 
well veto this sort of thing by insisting upon compliance with the 
law. 

There are regular or stated meetings and there are special 
meetings. The time of regular meetings is fixed either by law 
or by the body itself under authority of law. This is, of itself 
sufficient notice to members and the public unless something 
more is expressly required. The New England town meeting is- 
exceptional. As required by statute, the inhabitants are notified 
or warned by an elaborate warrant, which sets out the matters 
to be considered, whether the meeting be considered regular 
or special. See Nelson v. Town of Belmont, 274 Mass: 35, 174 
N.E. 320 (1931). And publication requirements are strictly ap- 
plied. Drowne v. Lovering, 93 N.H. 195, 37 A.2d 190 (1944) 
(warrant for town meeting was posted thirteen days before the 
meeting. The statute required fourteen. This rendered the 
meeting invalid) . Accord: Pollard v. City of Norwalk, 108 Conn. 
145, 142 A. 807 (1928). 

At a regular meeting of a representative local legislative body 
any matter Avithin the competence of the body may be acted 
upon, in the absence of special statutory requirements. 

Unless otherwise provided by law, notice of special meetings 
is necessary and should be personally served, if practicable, upon 
every member, a reasonable time beforehand. The giving of 
notice to a particular member may be excused, if entirely im- 
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practicable, as where he is out of the state and beyond reach at 
the time of the call. Burrows v. Keebaugh, 120 Neb. 136, 231 
N.W. 751 (1930) ; Knoxville v. Knoxville Water Co., 107 Tenn. 
647, 64 S.W. 1075 (1901). If the manner of service, is regulated 
by statute, strict compliance is indicated. If all members attend 
and consent to the transaction of business the giving of notice 
is effectually waived even though expressly required by statute 
unless a legislative intent to make the requirement absolute 
clearly appears. Town of Jonesboro v. Gentry, 165 La. 1003, 
116 So. 488 (1928); Knickerbocker v. Redlands High School 
District, 49 Cal.App.2d 722, 122 P.2d 289 (1942). (The three 
members of a five-man school board, two positions on which 
were vacant, effectually waived defect in mandatory notice of 
special meeting) . 

The call of a special meeting is commonly a function of the 
presiding officer but the law may provide that a specified num- 
ber of members may call or require the call of such a meeting. 
An acting mayor may be empowered to exercise all the powers 
of the mayor when the latter is absent but the acting mayor 
may find that he has been overzealous. In a Rhode Island case 
it appeared that the acting mayor had kept an eye on the move- 
ments of the mayor and called a special meeting one morning 
just after the mayor left by auto to conduct private business 
in an adjoining state. There was no indication of any emer- 
gency. The meeting was declared illegal. The court refused 
to apply “absence from the state” in a literal physical sense and, 
instead, looked to the effect of the mayor’s absence upon his capa- 
city to perform the act in question. Galinas v. Fugere, 55 R.I. 
225, 180 A. 346 (1935). 

Dillon states the common law rule to be that notice of a spe- 
cial meeting must state the purpose if other than routine busi- 
ness is to be conducted. He adds, however, that if all members 
are present they may, by unanimous consent, transact any busi- 
ness, routine or otherwise. II Dillon, op. cit. supra, § 505. And 
:see Bums v. Stenholm, 310 Mich. 639, 17 N.W.2d 781 (1945), 
where action on an unspecified matter, over the objection of a 
member, was invalidated. Where, as is often the case, the stat- 
ute requires that the notice specify the matters to be acted upon 
at a special meeting and provides that only subjects so specified 
may be considered the law sets the pattern. If, in addition, the 
law requires publication of notice, that is indicative of a design 
to apprize the public of the meeting and should clinch the point 
that not even by unanimous consent might failure to list an 
item of business be obviated. 

Unless otherwise provided by statute, either a regular or a 
•special meeting may be adjourned by a quorum to a fixed future 
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date and any business which could have been conducted at the 
original session may be transacted at the adjourned meeting, 
n Dillon, op. cit. supra, § 535. As to a county governing body, 
organized along judicial lines, see Keeling v. Coker, 294 Ky. 199, 
171 S.W.2d 263 (1943). 

The place of meeting is not always fixed by statute. If the 
statute be silent reasonable formal action or practice by the local 
body is not likely to encounter judicial antipathy. Thus, the 
council of a Pennsylvania borough legally held an organization 
meeting at the home of a sick member, in the borough, after the 
remaining members had gotten nowhere in a deadlocked session. 
In re Borough Council of Frackville, 308 Pa. 579, 162 A. 835 
(1932). A meeting beyond the corporate limits would be more 
difficult to sustain. The Florida Constitution requires that all 
county officers shall hold their offices and keep their books and 
records at the county seats of their respective counties. By stat- 
ute the governing body of Putnam County was required to meet 
at the county seat. Certain functions of that body were trans- 
ferred to a board of bond trustees, which consisted of three 
members. The chairman lived five miles from the county seat. 
While he was ill at home a special meeting, attended by one other 
member, was held there and a refunding bond resolution adopted. 
The third member refused to attend. In a bond validation pro- 
ceeding the resolution was declared invalid because the meeting 
was not held at the county seat. Motes v. Putnam County, 143 
Fla. 134, 196 So. 465 (1940). 

Is a local governing body continuous in nature for legislative 
purposes despite a turnover in membership? Under the Ken- 
tucky statute quoted above a proposed ordinance must be read 
and passed by the municipal council at two sessions, held on dif- 
ferent days. Suppose a new council takes office after first read- 
ing. May it take up there and pass the measure on second read- 
ing? The answer is “yes”. Reuter v. Meachem Contracting 
Company, 143 Ky. 557, 136 S.W, 1028, Ann.Cas.l912D, 265 
(1911). Accord: In re Mayor, etc., of New York, 193 N.Y. 503, 
87 N.E. 759 (1908) . Less difficulty is presented where the terms 
of members are staggered, as under a pattern calling for an elec- 
tion annually to fill half the seats. Even the Senate of the United 
States is made out to be a continuing body on that basis. Mc- 
Grain V. Daugherty, 273 U.S. 135, 47 S.Ct. 319 (1927). So it was 
as to a city council in Zeo v. Lester, 241 Mass. 340, 135 N.E. 458 
(1922). The analogy to Congress or a state legislature is so 
highly imperfect, however, that it spells little as to a local body 
elected and to serve as a unit. A city council, for example, func- 
tions on a sustained basis, at frequent regular or special meetings, 
with respect to both legislative and administrative matters. The 
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position of the Kentucky court appears, then, to be well supported 
in reason. It is unfortunate that the court should have used a 
long quotation from the opinion in McGraw v. Whitson, 69 Iowa 
348, 28 N.W. 632 (1886) , from which was carefully omitted two 
separate references to the fact that the Whitson case involved an 
overlapping-term situation. Perhaps counsel, and not the court, 
was primarily responsible for this highly questionable action. 
The case is good material for a casebook on legal ethics. 


B. Quorum 

At common law a simple majority of the full membership con- 
stituted a quorum of a select local body. There is a dictum in 
Ross V. Miller, 115 N.J.L. 61, 178 Atl. 771, 772 (1935), that in 
case of a vacancy a common law quoi'um consists of a majority 
of the remaining members. None of the cases cited by the court 
involved a decision to that effect and it is not believed that the 
proposition is sustained by authority. See McLean v. City of East 
St. Louis, 222 111. 510, 78 N.E. 815 (1906) . 

A quorum is not lost by the refusal of members present to par- 
ticipate but suppose certain members leave the meeting and less 
than a majority remain? If by statute provision is made for 
process to enforce attendance or to punish a recalcitrant member, 
obtuseness might be effectually overcome but so long as a mem- 
ber is physically away it is not easy to see how he can properly 
be considered legally present. Compare Gaskins v. Jones, 198 S. 
C. 508, 18 S.E.2d 454 (1942) (where certain members left after 
an all-day deadlock on the election of a county manager) . 

Departures from the simple-majority quorum are quite com- 
monly effected by statute, sometimes as a general change and 
again by way of establishing special requirements for special 
cases. Where the law requires a favorable vote of, say, two- 
thirds of the membership, on a special type of business the effect 
is to require more than a common-law quorum. 

The rule as to an indefinite body, such as inhabitants assembled 
in town meeting, is that “If the meeting has been duly called and 
warned, those who assemble, though less than a majority of the 
whole j have the power to act for and bind the whole, unless it is 
otherwise provided by law.” II Dillon, op. cit. supra, § 520. See 
also E. B. and A. C. Whiting Co. v. City of Burlington, 106 Vt. 
446, 175 A. 35 (1934). 

The decisions are not uniform on the question whether, in the 
absence of statute, less than a quorum may adjourn a meeting. 
The affirmative is sustained in City of RoUa v. Schuman, 189 Mo. 
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App. 252, 175 S.W. 241 (1915). For other cases see 2 McQuUlin, 
op. cit. supra, § 632. 

Whether a local official, such as a mayor, who presides over 
local legislative sessions, is to be counted in determining the pres- 
ence of a quorum, depends upon the character of his participation 
in the proceedings. If he is a full-fledged member with full vot- 
ing privileges the answer is obvious, but it has been held that 
where a mayor could vote only to break a tie he was not to be 
counted as a member to make a quorum. McLean v. East St. 
Louis, supra. But see Griffin v. Messenger, 114 Iowa 99, 86 N.W. 
219 (1901). 


C. Vote 

A majority of a quorum may act, unless, by statute, a more ex- 
acting rule obtains. Questions of interpretation arise where the 
requisite vote is, for example, “two-thirds of the body”. Does 
this refer to the full membership or to a quorum present? The 
requisite majority may be that of “all members.” Does this refer 
to the full membership provided by law or all members presently 
serving? See State ex rel. Peterson, Atty. Gen., v. Hoppe, 194 
Minn. 186, 260 N.W. 215 (1935) . 

In a recent Louisiana case the rule that a majority of a quorum 
may act was modified by judicial legislation. Louisiana has a law 
providing tenure for school bus operators. The act permits dis- 
charge by a parish school board only for cause after a hearing 
on written charges but does not regulate board voting. The vote 
to discharge X was six “for” and five “against” at a meeting at- 
tended by eleven of thirteen members. With nothing more to go 
on than the proposition that the act was to be liberally interpreted 
in the interests of the bus drivers the state supreme court held 
that a dischEirge vote required a majority of the full membership. 
Miller v. Rapides Parish School Board, 209 La. 877, 25 So.2d 623 
(1946). 

A minority may try to defeat a measure simply by refusing to 
vote. The courts are not disposed to let such tactics succeed. 
The non-voters are unquestionably present for purposes of a quo- 
rum and if the afiirmative votes cast are a majority of a quorum 
the silent members should be deemed to have agreed to action 
without them. If, however, there would not be such a majority 
without treating their silence as concurrence, then what? Sup- 
pose the presiding officer has a casting vote and there is an evmi 
division between those for a measure and those not voting. May 
he treat the obstructers as voting “nay” and break the tie? 
These questions are discussed in II Dillon, op. cit. supra, § 527. 
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See also Laivrence County v. Lawrence Fiscal Court, 191 Ky. 45, 
229 S.W. 139 (1921) . 

PEOPLE ex rel. BALLANCE, COUNTY COLLECTOR, 

V. CHICAGO & E. I. RY. CO. 

Supreme Court of Illinois, 1924. 314 111. 352, 146 N.E. 716. 

Action by the People, on the relation of J. Lem Ballance, 
County Collector, against the Chicago and Eastern Illinois Rail- 
way Company. Judgment for plaintiff, and defendant appeals. 
Affirmed in part, and reversed in part. ... 

Dunn, J. The county collector of Marion county presented an 
application to the county court at its June term, 1924, for judg- 
ment against real estate in that county which was delinquent for 
certain taxes levied by the county and by the commissioners of 
highways of certain toivns in the county. The Chicago & Eastern 
Illinois Railway Company filed objections as to various taxes ex- 
tended against its property, some of which was sustained, while 
others were overruled, and judgment was entered against its 
property for the taxes as to which the objections were not sus- 
tained. The railroad company appealed, and the taxes involved 
in the appeal are the county general tax, the county highway tax, 
and the road and bridge tax of the towns of Salem, Stevenson and 
Haines. 

The objection to the county tax was that it was not levied by an 
aye and nay vote. The supervisor’s record shows in regard to 
these taxes that at the September meeting, 1923, of the county 
board, the finance committee recommended an appropriation and 
tax levy for the year 1923, consisting of a number of items, 
Eimounting to $96,075, for which amount the committee recom- 
mended the levy of a tax of 50 cents on the $100. The action of 
the board on that recommendation was shown by the entry after 
the copy of the report, “On motion the same is approved by the 
board.” The record further shows that the road and bridge com- 
mittee reported a recommendation that 25 cents be levied on the 
$100 assessed valuation of all the property of the county for the 
purpose of maintaining state aid roads, and the action of the 
board on this report is shown by the entry: 

“Moved and seconded that a 25-cent levy for maintenance of 
state-aid roads be accepted. Motion carried.” 

The Legislature amended the act in relation to counties in 1921, 
so as to provide by section 54 that in coimties under township or- 
ganization, among which Marion county is included, the vote on 
all propositions to appropriate money from the county treasury 
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shall be taken by ayes and nays and entered on the record of the 
meeting. Laws 1921, p. 387. An identical provision in section 
45 applied to counties not under township organization, and in 
People V. Wabash Railway Co., 3Q8 111. 604, 140 N.E. 10, it was 
held that the levy of a county highway tax was an appropriation 
of money, and that the plain intention of the statute was that no 
such appropriation should be made, except when authorized by 
a vote taken by ayes and nays and entered on the record. On 
the hearing of tlie objections in this case it was not contended 
that the supervisor’s record sustained the levy, and evidence was 
introduced to show what occurred at the meeting, for the pur- 
pose of amending the record. The county clerk testified that at 
the September meeting, 1923, resolutions in the matter of the 
levy of the tax were adopted by a viva voce vote; that there was 
no roll call; that those who were in favor of adopting the reso- 
lutions voted by simply saying “aye,” and those opposed voted 
collectively by saying “no.” He testified further that at the time 
the motion was made for the levy of the tax 23 supervisors were 
present and 1 was absent. When the motion was put, aU present 
voted aye; none voted nay. On cross-examination, he said he 
had no record showing the vote; that it was just his remem- 
brance; that the question was put, and they voted collectively, 
and not separately, and there was no roll call. Thereupon, on 
motion of the people, the court granted leave to amend the super- 
visor’s record as follows: 

“A motion was made and seconded that the resolution of the 
levy of county tax for the year 1923 be adopted. Twenty-three 
members were present, and on vote on the said motion all present 
voted ‘aye,’ and no one voted ‘nay.’ The motion was declared 
adopted.” 

The power of the court to permit the above amendment is de- 
rived from section 191 of the Revenue Act (Smith-Hurd Rev.St. 
1923, c. 120, § 179) , which provides that in all judicial proceed- 
ings for the collection of taxes and special assessments amend- 
ments may be made, and any irregularity or informality in any 
of the proceedings connected with the assessment or levy of such 
taxes, or any omission or defective act of any officer or officers 
connected with the assessment or levy of such taxes, may be, in 
the discretion of the court, corrected, supplied, and made to con- 
form to law by the court, or by the person, in the presence of the 
court, from whose neglect or default the same was occasioned. 
The amendment, however, does not meet the objection. It does 
not show an aye and nay vote, or a roll call, which is necessary 
to such a vote. It really shows no more than was shown by the 
record before the amendment. It shows the taking of a viva voce 
vote, and that the resolution was carried by such vote. It does 
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not show any compliance or attempt at compliance with the re- 
quirement of the statute that there shall be an aye and nay vote 
and the entry of such vote on the record. 

•The county, in levying taxes, exercises power delegated to it 
by the Legislature. It has only such power as the Legislature 
has given it. It can act only in conformity with the power grant- 
ed to it by the Legislature. Its power to appropriate money is 
definitely limited as to the time when, the purposes for which, 
and the manner in which such appropriation can be made, and 
it cannot act in disregard of any of the limitations that are im- 
posed for the benefit of the taxpayer. The sessions of the county 
board are required to be open to the public, and the public have 
the right to be present, and to know and see what occurs, and the 
manner in which appropriations are made. These provisions are 
definitely fixed, so that the taxpayers may know when appropria- 
tions are made, and may be present if they desire. The vote is 
required to be by yeas and nays, so that it may be known how 
each supervisor voted, and that the taxpayers may be able to 
place the responsibility for the action of the board. 

Section 12 of article 4 of the Constitution of 1870 has a provi- 
sion similar to that of the section in question here. It is that, “on 
the final passage of all bills, the vote shall be by yeas and nays, 
upon each bill separately, and shall be entered upon the journal.” 
In Neiberger v. McCullough, 253 111! 312, 97 N.E. 660, it is said 
in regard to this provision: 

“The Constitution of 1818 provided that each house should keep 
a journal of its proceedings and publish the same, and that the 
ayes and noes of the members on any question should at the de- 
sire of any two of them be entered in the journal. That was a 
privilege given to members which could have had no object ex- 
cept to fix responsibility for votes. The Constitution of 1848 con- 
tained the same provision for the entry of the ayes and noes on 
any question at the desire of two members, but made it compul- 
sory that on the final passage of all bills the votes should be by 
ayes and noes and should be entered on the journal. The provi- 
sion was included in the present Constitution for the same evident 
purpose of fixing the responsibility of members of the General 
Assembly and compelling them to go on record when voting for 
or against bills.” 

It is manifest that this provision was made to apply to the ap- 
propriation of money by the supervisors in every county in the 
state for the same reason: That the supervisors who vote for the 
levying of taxes and the appropriation of public funds may be 
compelled to go on record when doing so and may be held re- 
sponsible for their acts. It has been held, ever since the adop- 
tion of this provision in the Constitution of 1848, that it was es- 
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sential to an act’s becoming a law that the journal of each house 
of the Legislature should show that the act was passed by a yea 
and nay vote entered on the journal, with the names of the per- 
sons voting. Spangler v. Jacoby, 14 111. 297, 58 Am.Dec. 571; 
People v. Starne, 35 111. 121, 85 Am.Dec. 348; Ryan v. Lynch, 68 
ni. 160; People v. Bowman, 247 111. 276, 93 N.E. 244. The case 
of People V. Wabash Railway Co. supra, applied the same rule to 
the county boards with reference to this provision as had been 
previously applied to the Legislature. 

The case of Barr v. ViUage of Auburn, 89 111. 361, construed a 
section of the Cities and Villages Act which provided that: 

“The yeas and nays shall be taken upon the passage of all or- 
dinances and on all propositions to create any liability against the 
city, or for the expenditure or appropriation of its money, and in 
all other cases at the request of any member, which shall be en- 
tered on the journal of its proceedings; and the concurrence of a 
majority of all the members elected in the city council shall be 
necessary to the passage of any such ordinance or proposition.” 

The ordinance in question had been passed and all the journal 
showed of the manner of its passage was: 

“On motion of William Brownell the following ordinance [the 
one in question] was unanimously adopted.” 

An objection was made to the ordinance that the journal did 
not show that the yeas and nays were taken upon its passage, and 
an entry thereof made in the journal; but the court held that the 
mandatory portion of the section was that the concurrence of a 
majority of all the members elected was necessary to the passage 
of an ordinance, and that the purpose of the requirement that 
the vote should be entered on the journal was that it might ap- 
pear thereby whether the ordinance was passed by the majority 
required by the statute. This 'was regarded as the essential thing, 
and it was held that the showing of the journal was sufficient in 
this regard. It was shown that only one member was absent from 
the meeting of the board at which the ordinance was unanimously 
adopted. This case has been followed by others, where the legal 
passage of municipal ordinances has been involved; but the cases 
which hold that under the same requirement of a yea and nay 
vote entered on the journal a failure of the journal to show a yea 
and nay vote is fatal to the passage of the ordinance have also 
been followed, and there is no doubt about that rule as applied to 
the Legislature. 

The same rule applies to county boards. People v. Wabash 
Railway Co. supra. This rule is, sustained by the better reason, 
and we see no reason for overruling the decisions in which it has 
been adopted and followed. Barr v. Village of Auburn, supra, 

Foedham Local Gov.’U.C.B. 
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will be overruled. The objection to the county tax and the county 
highway tax should have been sustained. ... 

Affirmed in part, and reversed in part. 


Constitutional provisions governing legislative procedure and 
the form and style of laws usually appear in the legislative arti- 
cles of state constitutions and are plainly concerned only with 
lawmaking at the state level. State v. Monsour, 205 La. 272, 
17 So.2d 307 (1944) ; Howard v. Christmas, 180 Tenn. 519, 176 
S.W.2d 821 (1944). In Kentucky a statutory provision that 
repeal of a repealing law does not revive an original enactment, 
unless the two repealers were enacted at the same session of 
the legislature, has been held, apart from the exception, to apply 
to city ordinances. The result is salutary but the interpretation 
dubious. City of Owensboro v. Board of Trustees, City of 
Owensboro Employees Pension Fund, 301 Ky. 113, 190 S.W.2d 
1005 (1945). 

While the meetings of local legislative bodies are usually of a 
public character, it is not commonly required by statute that 
the process of enactment include opportunity to interested per- 
sons to be heard. There are exceptional situations. It has be- 
come standard practice in zoning to conduct a public-meeting 
type of hearing prior to enactment of a zoning ordinance. Sec- 
tions 4 and 5 of the widely-adopted Standard Zoning Act ex- 
pressly exact such a hearing. Section 178 of the New York Vil- 
lage Law has a hearing requirement concerning zoning like that 
in Section 4 of the standard act. It has been interpreted to mean 
that if substantial changes are made in a proposed zoning ordi- 
nance after hearing a new hearing must be conducted. Village 
of Mill Neck v. Nolan, 233 App.Div. 248, 251 N.Y.S. 533 (1931), 
affirmed 259 N.Y. 598, 182 N.E. 196 (1932). But see aty of 
Corpus Christi v. Jones, 144 S.W.2d 388 (Tex.Civ.App.1940) . 
The dilatory provisions of the Model City Charter for public 
hearing upon every proposed ordinance, which are quoted above, 
are interesting but of dubious practicability. They apply broadly 
to aU ordinances and do not permit prompt action in case of an 
emergency. 

In most instances of local lawmaking it is clear that notice 
and a hearing are not required as a matter of procedural due 
process of law. The writer would not venture to say that this 
would be true in all conceivable cases. However labeled, wheth- 
er “legislative,” “administrative” or something else, a legislative 
form may be employed by a local governing body in a matter 
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where the courts might consider procedure akin to a judicial 
hearing essential to due process. 

It may be commanded by statute that a proposed ordinance 
be read two or even three times on different days before final 
passage. Again a requirement that consideration be by sections 
is not uncommon. These are of scant value so far as the objec- 
tive of care and thorough deliberation are concerned because 
they are taken no more seriously than a state legislature takes 
constitutional reading mandates, but reading on different days 
does serve as a limited brake upon hasty action. If compliance 
with such requirements is not specifically required to be entered 
upon the journal and the journal is silent it will be presumed 
that the proceedings were regular. In addition to the Deshler 
case, infra, see Town of Ruston v. Dewey, 142 La. 295, 76 So. 
719(1917). 

Where the mayor or other presiding or executive officer has 
a genuine veto submission of a measure to him is an essential 
step in the process of enactment. Approval is indicated by sign- 
ing. The power is usually qualified by provision for enactment 
over the mayor’s veto, as in the Kentucky material set out above. 
The purpose of signing may be mere authentication. That is 
clear where the officer directed by law to sign is a recording 
officer. If the purpose is not clear the only safe course to pur- 
sue is to treat it as approval, not authentication, and proceed 
as under the veto power until an authoritative interpretation 
has been made. See Sly, Fordham and Shipman, The Codifica- 
tion and Drafting of Ordinances for Small Towns 21-22 (N.Y., 
Mun.Admin.Serv.1932). 

In Henrico County v. City of Richmond, 177 Va. 754, 15 S.E.2d 
(1941), a portion of the opinion in which is set out in Chapter 
3, one ground of attack upon the annexation by the city of out- 
lying territory was that the statutory procedure was not followed 
in that an amendatory ordinance designed to effect compliance 
was not actually adopted. As to that the opinion reads (at 15 
S.E.2d 313-314) : 

“The county next contends that the proceeding should be dis- 
missed because, it says, the statutory procedure was not fol- 
lowed in that the ordinances adopted by the city council failed 
to contain an accurate metes and bounds description of the terri- 
tory proposed to be annexed, as required by Code, § 2956, as 
amended. 

“The council of the city of Richmond consists of two branches, 
the common council emd the board of aldermen. The annexation 
ordinances had been referred to a special joint committee from 
both branches. The committee recommended to the council the 
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adoption of Ordinance ‘A’ which provided for the annexation 
of certain areas in Henrico county, designated in the report as 
Parcels ‘A’ through ‘F,’ both inclusive, which were described 
by metes and bounds. 

“When this report reached the floor of the common coimcil, 
the journal of that body discloses that: 

“ ‘Mr. Griggs moved that said Ordinance “A” be amended so as 
to include the parcels east of Seventh Street, as shown on map 
accompanying the report of the City Comptroller of January 
20, 1937, as parcels 19, 20, 21 and 22, parcel 23 and parcel 24, 
inserting in the said ordinance “A” proper metes and bounds de- 
scriptions to be prepared by the Director of Public Works, and 
having the lines of said parcels endorsed on the map attached to 
the ordinance to conform, said parcels to be shown as Parcel 
“A” (revised) and parcels “G” and “H.” Adopted. 

“ ‘The said ordinance “A”, as amended, was placed on its pas- 
sage and adopted — by the vote of 19 to 1.’ 

“The effect of the Griggs’ amendment was to enlarge Parcel 
‘A,’ as proposed by the special joint committee, and to add Par- 
cels ‘G’ and ‘H’ to the territory proposed to be annexed. 

“Over the objection of the city, the county offered testimony 
to show that the metes and bounds description of the territory 
proposed to be annexed was not physically incorporated into the 
ordinance until the following day, and after the common council 
had adjourned; that the ordinance, as amended, was subsequent- 
ly passed by the board of aldermen but was not returned to the 
common council for approval after the addition of the metes and 
bounds description. 

“Consequently, the county contends that the common council 
has never adopted the amended ordinance containing the metes 
and bounds description of the property proposed to be annexed, 
required by Code, § 2956, as amended. 

“We agree with the holding of the majority of the lower court 
that the recital, in the journal of the council, that the ordinance 
‘as amended’ was adopted, imported absolute verity and could 
not be contradicted by the evidence offered by the county. 

“In Wise V, Bigger, Clerk, 79 Va. 269, 281, this court held that 
where the journal of the proceedings of the Senate of Virginia 
showed that a bill had been passed by an affirmative vote of 
two-thirds of the senators present, this imported absolute verity 
and could not be contradicted. 

“This is in accord with the weight of authority. 23 R.C.L. 
Records, § 8, p. 159; Capito v. Topping, 65 W.Va. 587, 64 S.E. 
845, 847, 22 L.R.A.,N.S., 1089. 
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“The same principle applies to the records of the legislative 
branch of municipalities. 23 R.C.L., Records, § 9, pp. 159, 160; 
98 A.L.R. p. 1229, note, citing numerous cases. 

“Here the journal of the common council shows that the ordi- 
nance ‘as amended’ — that is, after the proper metes and bounds 
description had been inserted — ‘was placed on its passage and 
adopted.’ 

“Moreover, in our opinion, the incorporation of the parcels to 
be added by reference to the “map accompansdng the report of 
the City Comptroller of January 20, 1937,” whereon they were 
accurately identified and described, was a substantial and suiS- 
cient compliance with the statutory requirement as to the metes 
and bounds description of the property which the city proposed 
to annex. 

“We think the trial court was right in overruling the county’s 
motion to dismiss the proceeding.” 


In City of Monticello v. Ragan, 258 Ky. 253, 79 S.W.2d 720 
(1935), the petition prayed an injunction against the enforce- 
ment of a purported ordinance, which was alleged never to have 
been presented to or acted upon by the governing body. It was 
further alleged that the record entries concerning the measure 
were made by mistake. The petition was upheld on demurrer. 
It would be intolerable, said the court, if council records were 
conclusive against fraud or mistake. 


VILLAGE OF DESHLER v. SOUTHERN NEBRASKA 
POWER CO 

Supreme Court of Nebraska, 1938, 133 Neb. 778, 277 N.W. 77. 

Carter, Justice. This is a suit in equity to enjoin the defend- 
ant company from continuing to occupy the streets and alleys of 
the village of Deshler with its electric distribution system. The 
trial court granted a mandatory injunction ordering the defend- 
ant to remove all poles, wires, transformers, cross-arms and other 
equipment in the streets and alleys of the village within 90 days 
from the date of the decree. From this order, defendant appeals. 

The record discloses that in 1912 an application for a franchise 
permitting the construction and operation of an electric light 
plant and distribution system was made to the village of Deshler 
by the Bokenkamp brothers. The franchise was not granted, but 
the applicants proceeded to construct a plant and distribution sys- 
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tern notwithstanding. In 1917 or 1918 the partnership was dis- 
solved and a corporation knovm as the Deshler Light & Power 
Company succeeded to all the rights in the plant and distribution 
system formerly held by the partnership. In 1924 the defendant, 
Southern Nebraska Power Company, purchased the electric plant 
and distribution system of the Deshler Light & Power Company. 
On July 1, 1935, a written notice was served on defendant to re- 
move its property from the streets and alleys of the village for the 
reason that it had no franchise, and, after a refusal to comply, 
this suit was instituted. 

Defendant contends that it has a franchise to carry on its busi- 
ness within the village until the year 1940 by virtue of chapter 35 
of the 1915 revised ordinances of the village of Deshler. A brief 
history of this chapter is necessary to a determination of its valid- 
ity. 

The record discloses that on July 6, 1915, the village board ap- 
pointed Post & Post, of Columbus, Nebraska, to revise and pre- 
pare all village ordinances in printed and indexed form. It fur- 
ther appears that George P. Mann became associated with the 
firm of Post & Post and actually performed the services with 
reference to the revision of the village ordinances. On September 
7, 1915, the village board considered ordinance No. 49, the same 
consisting of existing ordinances as revised by George R. Mann. 
It, however, included chapter 35 which purported to be an ordi- 
nance granting a 25-year franchise to the Deshler Light & PoweT 
Company. It is conceded that no prior franchise ordinance had 
ever been passed, but defendant contends that the adoption of 
ordinance No. 49, purporting to reenact all previous existing ordi- 
nances and the franchise ordinance therein shown as chapter 35, 
constituted a grant of a franchise to the Deshler Light & Power 
Company. 

The record of the proceedings of the village board on Septem- 
ber 7, 1915, shows that a motion was made and seconded “that 
said ordinance No. 49 being an ordinance, revising, classifying and 
indexing all the ordinances of a general nature be advanced to its 
first reading and rules suspended.” The record further discloses 
that the rules were suspended and the ordinance placed on second 
and third reading and a unanimous affirmative vote noted in the 
minutes. The record does not show that ordinance No. 49, or any 
part of it, was ever read. No mention is made in the minutes of 
the grant of a franchise or of the specific provision of the ordi- 
nance covering that subject. 

The defendant offered the testimony of George R. Mann to the 
effect that on September 7, 1915, an ordinance designated as 
chapter 35 of ordinance No. 49 was presented to and adopted by 
the village board which purported to grant a 25-year franchise to 
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the Deshler Light & Power Company. The records were searched 
and no evidence of such an ordinance was found. The defendant 
offered in evidence a carbon copy of the original ordinance 
claimed to have been adopted and which had been retained in the 
files of Mr. Mann. The trial court excluded this evidence and we 
think properly so. Secondary evidence is admissible in a case 
such as we have before us where the minute of the board have 
been lost or destroyed. We know of no rule, however, that per- 
mits secondary evidence to be offered where the board proceed- 
ings are complete and plain in their meaning. In other words, 
secondary evidence is not competent to establish the acts of a 
legislative body where the minutes are available and the record 
merely silent as to the acts attempted to be proved. Hull v. City 
of Humboldt, 107 Neb. 326, 186 N.W. 78. We necessarily conclude 
that the trial court properly rejected this evidence. 

The next question is whether the passage of ordinance No. 49, 
in the manner in which it was passed, was valid and sufficient to 
grant a franchise to the Deshler Light & Power Company. 

The statute governing the enactment of an ordinance such as 
we have before us provides that it “shall be fully and distinctly 
read on three different days, unless three-fourths of the council 
or trustees shall dispense with the rule; and, in case the above 
rule shall be suspended, such ordinances, with the yeas and nays 
called and recorded, shall be read by title one time, when intro- 
duced, shall be read by title, a second time after the rule shall 
have been dispensed with, shall be read at large and then put up- 
on final passage.” Comp.St.l929, § 17-520. In the case at bar, 
the rules were suspended and the yeas and nays taken and noted 
in the minutes after each “reading.” The record does not dis- 
close that the ordinance was ever read. Neither is there any evi- 
dence that the ordinance was not read. Under such circum- 
stances, the presumption is that the statute was complied with 
and that the ordinance was read, as by statute required. Hull v. 
City of Humboldt, supra. Plaintiff further contends that ordi- 
nance No. 49 was not properly published. The applicable statute 
is in part as follows: “And all ordinances of a general nature 
shall, before they take effect, be published vtithin one month after 
they are passed, in some newspaper . . . or by publishing 

the same in book or pamphlet form. . . . When ordinances 

are printed in book or pamphlet form . . . the same need 

not be otherwise published.” Gomp.St.l929, § 17-519. The ordi- 
nance in question was printed in pamphlet form, a copy thereof 
appearing in the record as exhibit No. 14. We necessarily con- 
clude that, under the state of the record, ordinance No. 49 was 
regularly passed, approved and published. 



Sec. 2 Legislative Organization and Procedure 393 

There is no competent evidence in the record of the passage, ap- 
proval and publication of an ordinance granting a franchise to 
the Deshler Light & Power Company prior to the passage of 
ordinance No. 49. Chapter 35 was therefore in fact a new ordi- 
nance adopted by the village when it was passed, approved and 
published as a part of ordinance No. 49. 

The title to ordinance No. 49 is: “An ordinance revising, col- 
lecting, classifying, dividing into chapters and sections and re- 
enacting ail the ordinances of a general and permanent nature of 
the village of Deshler, Nebraska, in force and effect at the date 
of the passage and approval hereof; and providing for the pub- 
lication and distribution of this revision ordinance.” 

The governing statute is: “Ordinances shall contain no subject 
which shall not be clearly expressed in its (their) titles, and no 
ordinance or section thereof shall be revised or amended unless 
the new ordinance contain the entire ordinance or section as re- 
vised or amended, and the ordinance or section so amended shall 
be repealed.” Comp.St.l929, § 17-520. It seems clear to us that 
the title to an ordinance revising, classifying and indexing the 
ordinances of a village in force and effect on the date of its 
passage is not broad enough to include a new ordinance pur- 
porting to grant a 25-year franchise to a private company. The 
inclusion of chapter 35, the franchise ordinance, in ordinance No. 
49 is violative of the mandatory provisions of section 17-520, 
Comp.St.l929, and therefore of no force and effect. 

Defendant contends that the village is estopped to deny the 
validity of the purported franchise ordinance. The record dis- 
closes that defendant has maintained and extended its transmis- 
sion lines since the publication of ordinance No. 49. In fact, de- 
fendant purchased the whole system from the Deshler Light & 
Power Company since the publication of the invalid franchise 
ordinance. The evidence shows that defendant has expended a 
sum in excess of $20,000 in improving its electric plant and dis- 
tribution system, exclusive of maintenance costs. Defendant has 
operated within the village for more than 20 years without ob- 
jection on the part of the village or any one under the assump- 
tion that it had a 25-year franchise. During all of this period the 
village has stood by and done nothing, permitting the defendant 
to construct and improve its works and enter into contracts with 
the public generally, even with the village itself. In a case very 
similar in principle, the supreme court of Illinois said: “It is in- 
sisted by appellant here that the doctrine of estoppel in pais has 
no application to this case, for the reason that the village au- 
thorities are not shown to have done any aflarmative act calcu- 
lated to influence others to act on the faith of said invalid ordi- 
nance. Theirs, it is said, is no (sic) mere non-action. The judg- 
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ment of the cireuit court, being rendered on the issues joined with- 
out evidence, must rest on the allegations of the answer, not de- 
nied by the pleas. But among such allegations is the averment 
that, after the attempted passage of the disconnecting ordinance, 
the village board caused it to be published, with its other ordi- 
nances, in pamphlet form. Here certainly was an affirmative act. 
Was it calculated to lead others to act upon the supposition that 
the ordinance was valid? Our statute provides that when city or 
village ordinances are printed in book or pamphlet form, purport- 
ing to be published by authority of the board of trustees or city 
council, such book or pamphlet shall be received as evidence of 
the passage and legal publication of such ordinances as of the 
dates mentioned in such book or pamphlet, in all courts and 
places, without further proof. Section 4, art. 5, c. 24, Rev.St. 
[Smith-Hurd Ill.Stats. c. 24, § 77 and note] . Certainly respond- 
ents and all others had a right to act on that which relators had 
made legal evidence of the passage of the ordinance which they 
now seek to treat as invalid.” People v. Maxon, 139 111. 306, 28 
N.E.1074, 1075, 16 L.R.A. 178. 

The Nebraska statute is very similar to that in Illinois and pro- 
vides as follows: “All ordinances shall be passed pursuant to 
such rules and regulations as the council or board of trustees may 
provide; and all such ordinances may be proved by the certificate 
of the clerk, under the seal of the city or village, and when 
printed or published in book or pamphlet form, and purported to 
be published by authority of the city or village, shall be read and 
received in evidence in all courts and places without further 
proof.” Comp.St.l929, § 17-521. 

A text-writer states the rule to be as follows: “The doctrine 
of estoppel has often been applied when the question of the valid- 
ity of an ordinance has been raised. . . . Thus where the 

ordinance is published in pamphlet form by public authority 
with the other ordinances of the municipality, a city cannot ques- 
tion its validity, on the ground that it was not validly adopted. 
Its publication estops the city from so doing.” 2 McQuiUin, Mu- 
nicipal Corporations, 2d Ed., § 843. 

In the case of State V. Lincoln Street R. Co., 80 Neb. 333, 114 
N.W. 422, 14 L.R.A.,N.S., 336, this court said: “The courts, in a 
proper ease, will apply the doctrine of laches to a case in which 
the state is a party plaintiff. The state, like individuals, may be 
estopped by its acts or laches, and should not be allowed to oust 
a corporation of its rights and franchises, where for a long series 
of years it has stood silent and Seen the corporation expend large 
sums in the acquisition of property and improvements made 
thereon under a claimed right so to do under its charter.” 
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In the case of Omaha & C. B. Street R. Co. v. City of Omaha, 
90 Neb. 6, 132 N.W. 731, 733, this court said: 

“We are therefore of opinion that the general finding of the 
district court in favor of the plaintiff and interveners was right, 
and should be adopted by this court. With this view of the case, 
we are not required to determine the question of the incidental 
powers of the street railway company. It is sufficient to say that 
the company supposed that it had the power under its charter to 
engage in the business of which the defendants now complain, and 
the city by its officers and agents assumed that it had such power, 
and by its acts not only permitted, but induced, the plaintiff to 
expend large sums of money, acquire valuable property, and enter 
into contract relations with the interveners and others to carry on 
that business. It follows that it would now be unjust and in- 
equitable to permit the city to destroy plaintiff’s property and 
business which it has thus fostered and encouraged without com- 
pensation, and also deprive the interveners of their contractual 
rights therein. ... 

“It appears that the injunction by its terms was made per- 
petual, and if not modified may be at some future time construed 
so as to forever prevent the city from ousting the plaintiff from 
its streets and alleys under any circumstances. It seems clear 
that the operation of the order of injimction should not extend 
beyond the date of the expiration of the plaintiff’s franchise, and 
that the defendant should only be restrained from interfering 
with or destroying the plaintiff’s conduits, poles, wires, and other 
property without compensation while the present conditions exist, 
and until the expiration of the plaintiff’s alleged or colorable fran- 
chise" (Italics ours.) 

In another case involving the same principle, this court said: 
“The doctrine of estoppel in pais is applicable to municipal cor- 
porations, and it is equally true that city councils or public au- 
thorities will be estopped or not as justice and right may require. 
There may be cases where to assert a public right would be an 
encouragement and promotion of fraud, but where a party acting 
in good faith under affirmative acts of a city has made such ex- 
pensive and permanent improvements that it would be highly in- 
equitable and imjust to destroy the rights so acquired, then the 
doctrine of equitable estoppel vwll be applied.” State v, Mcllravy, 
105 Neb. 651, 181 N.W. 554, 556. 

Under the authorities cited, we conclude that the facts are such 
that the doctrine of laches applies and that the village of Deshler 
is estopped to claim the invalidity of the so-called franchise ordi- 
nance. The village of Deshler is not entitled to a mandatory in- 
junction under the issues raised in this case prior to the date of 
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the termination of defendant’s alleged or colorable franchise. 
For the reasons stated, the decree of the district court is reversed 
and the suit dismissed. 

Reversed and dismissed. 


If publication must be made prior to final passage or before a 
local measure can take effect that step is a part of the process of 
enactment. Illustrative publication requirements appear in the 
Village of Deshler case and the statutory and model charter pro- 
visions set out above. In Ohio, as in Nebraska, there is a statute 
requiring publication of all ordinances of a “general nature.” For 
this purpose it has been determined that an ordinance providing 
for the making of a contract for garbage collection and disposal 
by incineration was not of a general nature. Dougherty v. Folk, 
70 Ohio App. 304, 46 N.E.2d 307 (1941). 

Failure to enter an ordinance in the “ordinance book” as pro- 
vided by statute does not affect validity. Town of Crowley v. 
Rucker, 107 La. 213, 31 So. 629 (1902) . The same conclusion has 
been reached where a zoning ordinance was not recorded in the 
office of the county recorder in accordance with statute. Board- 
man V. Davis, 231 Iowa 1227, 3 N.W.2d 608 (1942). 


D. Peocedure of Enactment — Other Aspects 
(1) Fact Finding 

La GUARDIA, Mayor V. SMITH 

Court of Appeals of New York, 1942. 288 N.Y. 1, 41 N.E.Zd 153. 

Lewis, Judge. The respondents are members of a special com- 
mittee of the Council of the city of New York appointed to in- 
vestigate the affairs and conduct of the Municipal Civil Service 
Commission. In the course of committee hearings, the investiga- 
tion was directed to the personnel at the Information Center and 
to matters involving the method of selection and the qualifica- 
tions of certain appointees. The inquiry adduced the fact that 
prior to the Council’s investigation the Mayor had directed a city 
employee to investigate matters which also related to the per- 
sonnel at the Information Center and that upon completion of 
her investigation the employee had made a vmtten report to the 
Mayor. Thereupon, a subpoena duces tecum was issued by the 
committee and served upon the Mayor’s secretary demanding the 
production of such report. When compliance with the subpoena 
was refused and contempt proceedings against the Mayor’s secre- 
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tary were imminent the committee was informed in writing by 
the corporation counsel that “The Mayor is the person who has 
the possession, custody and control of such papers.” It was in 
these circumstances, and in a continued effort to secure the 
written report and related papers which were in the Mayor’s pos- 
session, that the subpoena duces tecum here in question was 
served upon the Mayor who promptly applied at Special Term for 
an order vacating the subpoena. The order of Special Term deny- 
ing such application has been unanimously affirmed by the Appel- 
late Division. The proceeding is here on appeal by our permis- 
sion. 

Accordingly our inquiry goes to the question whether records 
in the office of the Mayor of the city of New York, which are 
concededly pertinent to an official investigation by the Council as 
to matters relating to the affairs of a city department, are im- 
mune from the Council’s power of subpoena. 

We look first to the city’s charter. By section 21 the Council is 
vested “ . . . with the legislative power of the city.” By 

section 43 — ^which bears the caption “Power of Investigation” — 
the Council is granted “power from time to time to appoint a 
special committee to investigate any matters relating to the prop- 
erty, affairs or government of the city or of any county within the 
city. Any such committee shah have power to require the at- 
tendance and, examine and take the testimony under oath of such 
persons as it may deem necessary." (Emphasis supplied.) 

The power of investigation thus reserved to the Council is 
broad— indeed, it is broader than the analogous section of the 
prior charter. L.1901, ch. 466, § 54, Cf. Tanzer “New York City 
Charter,” p. 45. Neither the Mayor, nor any other city officer is 
beyond the scope of investigation thus authorized unless some 
statute or some well-defined principle of law accords to the Mayor 
the immunity which he now asserts. 

The Mayor recognizes the broad field of investigation thus 
opened to the Council by the city’s charter. He asserts, however, 
that section 43 should not be construed so broadly as to destroy 
what he deems to be the mutual independence of the Mayor and 
•Council. In support of that position the Mayor suggests that 
rigid independence between the functions of his office and those 
of the Council is in line with the theory which prompted the 
framers of the Federal Constitution to treat as separate the three 
branches of government — executive, legislative and judicial. We 
are told that the Federal plan, which has as one of its bases the 
requirement of making the three branches of government co- 
ordinate and independent, is also fundamental in the design for 
the government of cities and affords the only basis for decision in 
this proceeding. 
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Upon this subject the Supreme Court of the United States has 
said: “Whether the legislative, executive, and judicial powers of 
a state shall be kept altogether distinct and separate, or whether 
persons or collections of persons belonging to one department 
may, in respect to some matters, exert powers which, strictly 
speaking, pertain to another department of government, is for 
the determination of the state. . . . ‘When we speak,’ said 

Story, ‘of a separation of the three great departments of govern- 
ment, and maintain that the separation is indispensable to public 
liberty, we are to understand this maxim in a limited sense. It is 
not meant to affirm that they must be kept wholly and entirely 
distinct, and have no common link of connection or dependence, 
the one upon the other, in the slightest degree. The true meaning 
is, that the whole power of one of these departments should not 
be exercised by the same hands which possess the whole power 
of either of the other departments; and that such exercise of the 
whole would subvert the principles of a free Constitution.’ Story, 
Const. 5th ed. 393. Again: ‘Indeed, there is not a single con- 
stitution of any state in the Union, which does not practically em- 
brace some acknowledgment of the maxim, and at the same time 
some admixture of powers constituting an exception to it.’ 
[Story, Const. 5th ed.] 395.” Dreyer v. People of State of Illinois, 
187 U.S. 71, 84, 23 S.Ct. 28, 32, 47 L.Ed. 79; Williams v. Eggleston, 
170 U.S. 304, 310, 18 S.Ct. 617, 42 L.Ed. 1047. 

As to the pattern of government adopted by the State of New 
York, it may be said that the design includes by implication the 
separation of executive, legislative and judicial powers. But 
when the State in turn made provision for the government of 
cities— which this court has defined as “political institutions, 
erected to be employed in the internal government of the state” 
(City of New York v. Village of Lawrence, 250 N.Y. 429, 437, 165 
N.E. 836, 838)— we find many instances, including that of the 
city of New York, where tripartite, independent branches of gov- 
ernment are not prescribed. 

The State Constitution provides that “It shall be the duty of 
the legislature to provide for the organization of cities . . ..” 

Art. IX, § 9. In the charter which the Legislature provided for 
the city of New York (Laws 1934, Ex.Sess., c. 867, adopted by 
referendum November 3, 1936, effective January 1, 1938) it did 
not see fit to set up tripartite, co-ordinate branches of govern- 
ment which are independent of each other. True, it prescribed 
that the Mayor shall be “the chief executive officer of the city” 
(Charter, § § 3, 4, 5) and that the Council is “the local legislative 
body of the city” (Id. § 21) . But the fact that functions are ex- 
ercised by the Mayor and the Council which are independent of 
each other is not enough, as we conclude, to entitle the Mayor to 
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invoke immunities which he now asserts and which are ac- 
corded the executive under the Federal plan of government. 

Under charter provisions the Mayor, when sitting as a mem- 
ber of the Boarf of Estimate, shares many executive responsi- 
bilities with the Comptroller, the President of the Council and 
the Presidents of the five boroughs. Ch. 3, §§ 61, 62, 70. As a 
member of the Board of Estimate he is a member of the Munici- 
pal Assembly (Laws 1924, c. 363, § 10, amended Laws 1928, c. 
671), and as such may perform certain legislative functions 
(Charter, § 39) . And although no provision is made for a judicial 
branch of the city’s government, the charter contains the anoma- 
lous provision that “The mayor is a magistrate.” Id. § 6. 

It is thus seen that, unlike the office of President under the 
federal system, the powers of the office of Mayor of the city of 
New York are not exclusively executive. And unlike the federal 
system, which recognizes a separation of powers into three inde- 
pendent branches, the chartered plan of government for the city 
of New York has but two branches— executive and legislative— 
the functions of which, as defined by the Legislature, are not al- 
ways independent. This comes about, as we have seen, from the 
fact that a city is not sovereign, as are the federal government 
and the states. “A municipal corporation is, so far as its purely 
municipal relations are concerned, simply an agency of the state 
for conducting the affairs of government, and as such it is subject 
to the control of the legislature.” Williams v. Eggleston, supra, 
170 U.S. at page 310, 18 S.Ct. at page 619, 42 L.Ed. 1047. “In the 
absence of express restrictions placed by the Constitution upon 
the exercise of its legislative powers, the Legislature may create 
or destroy, enlarge or restrict, combine or divide, municipal cor- 
porations.” City of New York v. Village of Lawrence, supra, 250 
N.Y. at page 437, 165 N.E. at page 838. 

It is for that reason that the theory of co-ordinate, independent 
branches of government has been generally held to apply to the 
national system and to the states but not to the government of 
cities. State ex rel. Wilkinson v. Lane, 181 Ala. 646, 658, 62 So. 
31; Uridias v. Morrill, 22 Cal. 473, 478; Kaufman v. City of Talla- 
hassee, 84 Fla. 634, 639, 94 So. 697, 30 A.L.R. 471; Ford v. Mayor 
& Council of Brunswick, 134 Ga. 820, 68 S.E. 733; Sarlls v. State 
ex rel. Trimble, 201 Ind. 88, 115, 166 N.E. 270, 67 A.L.R. 718; 
Eckerson v. City of Des Moines, 137 Iowa 452, 461-466, 115 N.W. 
177; Bryan v. Voss, 143 Ky. 422, 427, 136 S.W. 884; State ex rel. 
Simpson v. City of Mankato, 117 Minn. 458, 467-469, 136 N.W. 
264, 41 L.R.A.,N.S., Ill; Barnes v. City of Kirksville, 266 Mo. 
270, 282, 180 S.W. 545, Ann.Cas.l917C, 1121; City of Green- 
viUe V. Pridmore, 86 S.C. 442, 443, 68 S.E. 636, 138 Am.St.Rep. 
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1058; Walker v. City of Spokajne, 62 Wash. 312, 324, 325, 113 P. 
775, Ann.Cas.l912C, 994. ... 

In our consideration of the present problem we must assume 
that the action of the Special Committee of the Council in issuing 
the subpoena duces tecum now challenged, had a legitimate objec- 
tive. We have treated the committee’s power of inquiry, with 
process to enforce it, as an essential auxiliary to its legislative 
function. Wilckens v. Willet, *40 N.Y. 521, 1 Keyes 521, 525; 
People ex rel. McDonald v. Keeler, 99 N.Y. 463, 481, 482, 487, 2 
N.E. 615, 52 Am.Rep. 49; McGrain v. Daugherty, 273 U.S. 135, 
174, 47 S.Ct. 319, 71 L.Ed. 580, 50 A.L.R. 1; People ex rel. Karlin 
v. Culkin, 248 N.Y. 465, 478, 162 N.E. 487, 60 A.L.R. 851; Matter 
of Joint Legislative Committee to Investigate Educational System 
of State of New York, 285 N.Y. 1, 8, 32 N.E.2d 769. We cannot 
say, as does the Mayor, that implicit in those provisions of the 
charter which prescribe the functions of the Mayor and the 
Council, is an intention by the Legislature to keep the two in a 
constant state of isolated independence. The scope of section 43 
of the charter, already quoted, is broad. In the absence of some 
principle of law or some legislative declaration of public policy to 
the contrary, we regard that section as broad enough to apply to 
the Mayor of the city. We have seen that the principle of the 
separation of powers applies only to the sovereign authority — 
not to the government of cities. Accordingly we may not read 
into section 43 by implication a right of immunity such as the 
Mayor now asserts. 

The order should be affirmed, without costs.i 


The president of a gas company, which operated in St. Louis, 
was subpoenaed to testify before a committee of the board of 
aldermen, charged with investigating the cost of production of 
gas. The board wanted to consider the data for use in con- 
sidering license tax legislation. The witness refused to appear. 
Whereupon the board directed that a writ of attachment be 
issued to its sergeant-at-arms commanding him to attach the 
body of the witness and bring him before the committee to tes- 
tify. He was arrested under the writ and unsuccessfully sought 
habeas corpus. The action of the committee and the board was 
sustained. Ex parte Holman, 197 Mo.App. 70, 191 S.W.2d 1109 
(1917) ; affirmed 195 S.W, 711 (1917). The case is discussed in 
1 Minn.L.Rev. 518 (1917) ; the writer mistakenly took it to be 


iTiie dissenting opinion of Cliief Judge Lelman, in wbicli Judge Eippey 
con euiTed, is omitted. 
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an instance of punishment for contempt. Actually, of course, it 
was a case of compelling attendance. 

The contempt situation was presented in Whitcomb’s Case, 
120 Mass. 118 (1876) . Whitcomb was sentenced to jail for twelve 
days by order of the Common Council of Boston for refusal to 
testify before a committee. The common council has been 
granted the contempt power by statute. In habeas corpus the 
statute was declared violative of Article 12 of the Massachusetts 
Declaration of Rights, which forbids arrest or imprisonment 
but by the judgment of one’s peers or the law of the land. The 
opinion reads in part: 

“At the time of the adoption of the Constitution of the Com- 
monwealth, it was no part of the law of the land that municipal 
boards or officers should have power to commit or punish for 
contempts. The second article of amendment of the Constitu- 
tion, which first conferred upon the General Court ‘full power 
and authority to erect and constitute municipal or city govern- 
ments in any corporate town or towns in this Commonwealth,’ 
authorized it to grant to the inhabitants thereof such powers, 
privileges and immunities, ‘not repugnant to the Constitution,’ as 
it should deem necessary and expedient for the regulation and 
government thereof; and provided that aU by-laws made by such 
mimicipal or city government shall be subject at all times to be 
annulled by the General Court.' 

“The city council is not a legislature. It has no power to make 
laws, but merely to pass ordinances upon such local matters as 
the Legislature may commit to its charge, and subject to the 
paramount control of the Legislature. Neither branch of the 
city council is a court, or, in accurate use of language, vested 
with any judicial functions whatever. Nor are its members 
chosen with any view to their fitness for the exercise of such 
functions. To allow such a body to punish summarily by impris- 
onment the refusal to answer any inquiry which the whole body, 
or one of its committees, may choose to make, would be a most 
dangerous invasion of the rights and liberties of the citizen. 

“The Legislature, in the exercise of the power given it by the 
Constitution, has vested in the board of aldermen and common 
council authority to decide upon all questions relative to the 
qualifications, elections and returns of their respective members, 
and might authorize— we are not now called upon to decide 
whether it has authorized— them to expel members for sufficient 
cause. St.l854, c. 448, § 24. Peabody v. School Committee of 
Boston, 115 Mass. 383. State v. Jersey City Common Council, 
1 Dutcher, 536. The Legislature may also provide for the pun- 
ishment, upon indictment and trial in the courts of justice, of 
any person who, being duly summoned, refuses to appear and 

Eordham IiOOai. Gov.U;C.B.— 26 
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testify before any board or tribunal upon a matter which it is 
authorized by law to investigate or decide. But the Legislature 
cannot delegate to or confer upon municipal boards or officers, 
that are not courts of justice, and whose proceedings are not an 
exercise of judicial power, the authority to imprison and punish, 
without right of appeal or trial by jury. 

“The result is that so much of the St. of 1863, c. 158, as under- 
takes to confer such authority upon either branch of a city coun- 
cil, or upon the selectmen of a town, is inoperative and void, be- 
cause it is a violation of the Constitution of the Commonwealth 
and contrary to the law of the land.” 

The contempt power is a drastic adjunct both of the judicial 
and legislative arms of government. Both it and the power to 
investigate are ancillary, not primary, powers of government. 
If they are appropriate and available to more than one of the 
three great branches the question arises whether separation of 
powers compels or even supports pigeonholing. See O. C. Her- 
witz and W. G. Mulligan, Jr., “The Legislative Investigating 
Committee” 33 Col.L.Rev. 4 (1933). Considerations of neces- 
sity sustain the exercise of the contempt power by judicial and 
legislative authorities at the higher levels quite apart from any 
express grant in the organic law. Jurney v. McCracken, 294 
U.S. 125, 55 S.Ct. 375 (1935) is quite consistent, it is believed, 
with this necessity theory. It is necessary that a legislative 
body be able, as in that case, to punish a past contempt which 
cannot be purged because it involves destruction of the evidence 
desired, if the power is not to be a toothless juridical hag. One 
may doubt, however, that, in the case of administrative officers 
and local governing bodies necessity can be invoked to support 
an implication of the power. The legislature is capable of deter- 
mining the need and in a position to impose safeguards calcu- 
lated to protect the individual against abuse of the power. See 
State ex rel. Morton v. Meyer, 171 La. 313, 131 So. 31 (1930). 

The principal obstacle in the way of an express delegation of 
the power to administrative officers has been a dictum in Inter- 
state Commerce Commission v. Brimson, 154 U.S. 447, 485, 14 
S.Ct. 1125 (1894), that the exercise of the power by a federal 
administrative authority would deny due process. The Federal 
Government has adhered faithfully to this pronouncement and 
never made a delegation putting it to the test. This suggests a 
parallel difficulty under Fourteenth Amendment due process as 
to a state grant of the power but the states have not been de- 
terred by it. Delegation of the power to state administrative 
officers or agencies is a commonplace. 

FoRDHAM IKICAI. OOV.lQ.G.Bv , : : ^ 



Sec. 3 


Form and Style 


403 


SECTIONS. FORM AND STYLE 

It must be apparent that the orderly conduct of public busi- 
ness dictates that public bodies act in a way appropriate to the 
making of a proper official record. It is not imperative, how- 
ever, apart from statutory requirement, that local lawmaking 
take any particular form. Thus, it may be done by ordinance, 
resolution, motion or order. In Sylvestre v. St. Landry Parish 
School Board, 164 La. 204, 113 So. 818 (1927), for example, the 
repeal by simple motion of an ordinance creating a school dis- 
trict was upheld in the absence of statutory regulation of form 
and method of enactment. Conventionally, however, and par- 
ticularly in municipalities as distinguished from counties, local 
measures of the greatest dignity, in point of substance, form and 
process of enactment, have been cast as ordinances or by-laws. 
The common designation is “ordinance”. While it has no univer- 
sal characteristics an ordinance may be described, generally, as 
the nearest approach to the local governmental counterpart of a 
statute. 

What can be done by ordinance could be done by resolution. 
Positive law may make distinctions as to subject matter, form 
or process of enactment. Usage, however, has tended to call for 
an ordinance to articulate policy in a measure of a general nature 
and for a resolution to deal with transitory matters and admin- 
istrative details. This distinction is illustrated by the bond ordi- 
nances and the bond resolution set out in the bond transcript 
reproduced in Chapter 8. The resolution spells out details in 
effectuating the policy determinations expressed in the ordi- 
nances. 

Since, then, the ordinance form is actually of primary practi- 
cal importance and since that form is likely to be regulated in 
one or more respects by law, the remainder of this section will 
be concerned simply with ordinances. 

The formal parts of an ordinance, in their normal sequence, 
are as follows: (1) title, (2) preamble, (3) ordaining clause and 
(4) purview. The purview or body embraces not only the 
“stuff” of the measure but also, as appropriate, a definition sec- 
tion, short title, policy section, administrative provisions, separa- 
bility clause, temporary provisions, exceptions and saving clause, 
duration clause, repealing clause and clause of taking effect. 

If, as is not uncommon, the form of ordinances is not regu- 
lated by law, the greatest informality will not affect validity. 
Thus, a title would not be necessary, nor even an ordaining 
clause, for that matter. It is enough that the measure is an 
intelligible expression of the policy determined and of the im- 
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plementation provided and that it appears from the ordinance 
as a whole that it was intended to take effect as such. See Colby 
V. Medford, 85 Or. 485, 167 P. 487 (1917). 

There are several familiar types of statutory provisions gov- 
erning the form and style of ordinances. They all parallel con- 
stitutional provisions relating to statutes and present similar 
legal questions. There is the anti-logrolling requirement that an 
ordinance embrace but a single subject which shall be expressed 
in its title. The precise form of the ordaining clause may be 
prescribed. In some states one encounters provisions that an 
amendatory ordinance set out, as amended, the ordinance or sec- 
tion being amended. 

A preamble is, of course, not necessary. It serves the function 
of stating the occasion for the enactment or the object sought 
to be effected, or both. It may be quite useful where a factual 
basis for the ordinance should be made out, but a policy section, 
embraced in the purview, is now favored as a means of render- 
ing a measure more intelligible and more palatable to those to 
be affected by it and to fortify it against attack in court on sub- 
stantive grounds. 

Skill in drafting comes fully into play in formulating the pur- 
view. The draftsman has wide leeway m which to do a good or 
bad job. He can and should draw on the best thought employed 
in statutory drafting. There is an immense amount of “model” 
material available, which, if resorted to with care and imagina- 
tion, may be very suggestive. 

Skill is acquired by doing. Thus, the most valuable exercise is 
actual drafting. It is suggested that before undertaking such a 
venture the student read the very helpful discussion in chapters 
48 and 49 of Sutherland’s Statutory Construction (3rd ed. Hor- 
ack, 1943). It might also be instructive to examine critically 
from a drafting standpoint the comprehensive zoning ordinance 
set out in chapter 6 of this volume. 

Giodification 

While the disorganized condition of statute law in many states 
is bad enough, the situation as to local ordinances is much worse. 
In Report No. 95 of the National Institute of Municipal Law Of- 
ficers, entitled “Codification of Municipal Ordinances” and issued 
in 1943, we find, at page 3, a good description of the chaos in mu- 
nicipal legislative materials: 

“In many cities the only records of ordinances are in the min- 
utes of the city council or some similar record. Work upon codi- 
fication projects has often revealed that some ordinances are en- 
tirely lost while others can only be foimd by searching library 
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files of newspapers. In most cases no indices are available for 
these materials and often reliance must be placed upon the mem- 
ory of a city clerk to locate a desired ordinance. Even when the 
ordinance is found there is no assurance that it remains unre- 
pealed or unmodified by amendment. Instances have been ob- 
served where municipalities have been enforcing regulations 
which have no discoverable written existence. One such illustra- 
tion, which is perhaps not imique, is the following: 

“ ‘One of the leading merchants was charged with violating an 
ordinance regulating the use of sidewalk space in front of stores 
and it was not until the trial that the town attorney learned, un- 
der the tutelage of opposing counsel, that this ordinance had been 
amended to authorize the use which the merchant was charged 
with.’ ” » 

Current publication of new ordinances is of some value in in- 
forming the bar and the public of the rules of the game but a 
newspaper file or set of newspaper clippings is hardly a satisfac- 
tory tool even for the layman, much less the lawyer, who must 
be able to lay hand upon an authentic expression of the statute, 
ordinance, or what not, as amended to date, which governs the 
legal relations with which he is concerned. Compilation helps 
but it does nothing more than bring together all ordinances pres- 
ently in force. It lays the groundwork for the thorough process 
of revision necessary in the preparation of a well-drawn code. 

In addition to systematic, orderly bringing together of the 
“law” of a municipality or county, there is need for thorough in- 
dexing, authoritative publication and continuous revision. That 
can be achieved in large units by first enacting a code which does 
the job as to ordinances in effect up to that time and later keep- 
ing it up-to-date by relatively frequent periodic revisions. In 
small units the process of periodic revision might well be slower. 

Some cities have attacked the problem of continuous revision 
by publishing their codes in loose-leaf form. Chicago, Illinois, 
and Dayton, Ohio, are in this group. This device presents prob- 
lems of authentication, increases the possibilities of mechanical 
error, throws a continuing burden on users to insert new sheets 
and simply sets out the law as changed. Medium and small-sized 
units might find that a system of issuing a code in permanently 
bound form and supplementing it from time to time with pocket 
parts or pamphlet supplements, or a combination of both, would 
be better suited to their needs. This plan has the important ad- 
vantage of laying before the reader particular provisions as they 
read before as well as after amendment. 


^Barnet Hodes, ‘‘Code Reyision: Its Value and Procedure," a mimeo- 
graphed committee report of the Municipal Law Section of the American Bar 
Association submitted in 1940. 
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Interest in codification was greatly stimulated in the years just 
prior to World War n by the Federal Works Progress Adminis- 
tration (later Works Projects Administration) codification pro- 
gram under which federal financial aid was granted for codifica- 
tion projects. Such attacks on the problem are highly ephemeral 
in results achieved, however, unless sustained by some process of 
periodic revision. In states where the ground is not covered en- 
abling legislation removing any doubts as to the authority to 
spend local fimds for the purpose, providing general guidance for 
the smaller units as to method, authorizing effective methods of 
publication and making the authorized publications authentic evi- 
dence for judicial and other purposes, would be quite worthy of 
legislative consideration. 

Simple compilation does not change existing law. Thus, an or- 
dinance inadvertently omitted is not repealed. Gallaher v. City 
of Jefferson, 125 Iowa 324, 101 N.W. 124 (1904). A code, how- 
ever, is an enactment and may have the effect of repealing old 
or adding new law. Ex parte City of Albany, 213 Ala. 371, 106 
So. 200 (1925). 

Does an ordinance adopting a code violate a requirement that 
every ordinance shall relate to but a single subject, which shall 
be expressed in the title? A negative answer has been given in 
a leading case involving an act adopting a state code. Central of 
Georgia Railway Co. v. State, 104 Ga. 831, 31 S.E. 531 (1898). 

A general requirement of newspaper publication of all ordi- 
nances is a serious financial impediment to codification. In a 
number of states the problem has been met as to building, plumb- 
ing and electrical codes by permitting adoption by reference of 
bodies of regulations, already existent in book form, and filing a 
limited number of copies with the municipal or county clerk. 
There is some authority that, without benefit of such a statute, 
publication can be dispensed with if the code document is first 
made a public record of the municipality and then adopted by 
reference. City of Tucson v. Stewart, 45 Ariz. 36, 40 P.2d 72, 
96 A.L.R. 1492 (1935). See City of Hazard v. Collins, 304 Ky. 
379, 200 S.W.2d 933 (1947). With respect to a general code of 
ordinances, statutes in a dozen or more states dispense with the 
requirement as to newspaper publication. Concerning both types 
of enactments see “Requirements for Publication of Municipal Or- 
dinances and Adoption of Codes by Reference” (Report No. 141 
of the Am. Mun. Ass’n, 1940). 
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SECTION 4. INITIATIVE AND EEFERENDUM 

“The Referendum is now so commonly coupled with the Initia- 
tive in current thought and expression that we are apt to forget 
the two things are not necessarily dependent on each other. The 
Initiative might not go beyond what would in effect be a mass 
petition to the Legislature. The Referendum has long been used 
without the popular Initiative, notably in the case of the require- 
ment for the submission of constitutional amendments. In cer- 
tain aspects the Referendum used by itself is quite a different 
thing from the Referendum in sequence with the Initiative, and 
so in regard to these aspects it should be examined separately. 
(Of course it will be understood that by the Initiative is here 
meant the proposal of laws, and the petition for the application 
of the Referendum to a law the Legislature has enacted is not in- 
cluded.) 

“The Referendum independent of the Initiative may be applied 
at the will of the Legislature or a body of petitioners. We may 
conveniently call these processes the Voluntary and the Optional 
Referendum.” Robert Luce, Legislative Principles, 599 (1930). 
Mr. Luce’s discussion of the merits of the initiative and referen- 
dum, beginning at p. 563, is provocative. 

At the local as well as the state level legislation by representa- 
tive assemblies has been the rule and popular legislation the ex- 
ception. It is safe to say, however, that the use of the initiative 
and referendum in municipal lawmaking has been far more ex- 
tensive than in state legislation. It is plain that it would take a 
constitutional provision to make the initiative and the optional 
referendum available at the state level. The same would, by the 
weight of the cases, be true even of the voluntary referendum. 
In re Opinion of the Justices, 232 Ala. 56, 166 So. 706 (1936) ; 
State v. Watkins, 176 La. 837, 147 So. 8 (1933), Note 41 Yale L.J. 
132 (1931) . No such diflBculty confronts us in local government. 
Delegation of ordinance-making power to the governing bodies 
of municipalities was customary long before the adoption of the 
first state constitutions. Whether one takes the doctrine of non- 
delegability of legislative power as a broad working proposition, 
which does not preclude limited devolution of lawmaking power, 
or as a hard-and-fast idea to be applied with ineluctable logic, the 
result is the same; for, on the one hand, the type of delegation 
in question could be supported as a limited affair within bounds, 
and, on the other, we have an historic exception strongly resistant 
to formal logic. 

It can be said that, apart from the New England towns, custom 
did not generally support delegation of the power to the local 
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electorate. This point has been met with the contention that, as- 
suming the force of the custom, nothing hinges on whether, the 
delegation is to the local governing body or to the voters. H. L. 
McBain, “Delegation of Legislative Powers to Cities” 32 Pol.Sc. 
Quar. 276, 301 (1917). 

In no less than twelve states, constitutional provision has been 
made for the initiative and referendum at the municipal, and in 
some instances the county, level. W. W. Crouch, “The Initiative 
and Referendum in Cities” 37 Am.Pol.Sc.Rev. 491 (1943). The 
Ohio provision reads: “The initiative and referendum powers are 
hereby reserved to the people of each municipality on all ques- 
tions which such municipalities may now or hereafter be author- 
ized by law to control by legislative action; such powers shall be 
exercised in the manner now or hereafter provided by law.” Ohio 
Const. Art. II, § If. 

Does such a provision apply to legislative action of the dignity 
of charter-making? The draftsmen of the Ohio Municipal Home 
Rule Amendment dealt specifically with charter-making and 
amendment but included not a word as to the repeal or abolition 
of a home rule charter. The gap was bridged when the Ohio Su- 
preme Court upheld resort to the initiative as a method of aban- 
doning a charter. Youngstown v. Craver, 127 Ohio St. 195, 187 
N.E. 715 (1933). 

It would be rather awkward to have a general appropriation 
ordinance killed by referendum vote. The referendum is, more- 
over, a relatively slow process. Thus, an exception may be made 
in favor of appropriation and emergency ordinances. Notwith- 
standing the broad language of the Ohio constitutional provision 
it has been decided that the legislature, in prescribing initiative 
and referendum procedure, may render the referendum unavail- 
able with respect to emergency measures. Shryock v. Zanes- 
ville, 92 Ohio St. 375, 110 N.E. 937 (1915). The constitutional 
provision as to municipalities follows closely on the heels of those 
governing the state initiative and referendum. The latter except 
tax laws, statutes making appropriations for current expenses and 
emergency measures from the referendum. The court read the 
state and local sections together. It has since been determined 
that a legislative declaration of emergency is not subject to judi- 
cial review. State ex rel. Schorr v. Kennedy, 132 Ohio St. 510, 

9 N.E,2d 278 (1937). Presumably, the same would be true of ac- 
tion by a city council. 

If an Ohio municipal governing body may repeal an initiated 
ordinance, there is reason to believe that, by use of an emergency 
clause, the repeal can be made to stick. In non-charter munici- 
palities the initiative and referendum are governed by general 
statute. It has been interpreted to leave the local governing body 
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with power to repeal an initiated ordinance, State ex rel. Singer 
V. Cartledge,, 129 Ohio St. 279, 195 N.E. 237 (1935) ; as well as 
an ordinance approved by referendum, Francisco v. Cuyahoga 
Falls, 19 Ohio L.Abs. 666 (Ohio App.1935) . These cases are crit- 
icized in 2 Ohio St.L.J. 56 (1935). A municipality is free to regu- 
late the subject by home rule charter. State ex rel. Daniels v. 
City of Portsmouth, 136 Ohio St. 15, 22 N.E.2d 913 (1939). 
There is, then, a way to give the voters the last word upon a par- 
ticular measure. A helpful review of the cases may be found in 
Luker v. Curtis, 64 Idaho 703, 136 P.2d 978 (1943) (statute re- 
pealing an initiated enactment upheld) . 

Detailed consideration of initiative and referendum procedure 
will not be undertaken here. The student will, doubtless, wish to 
study the requirements in his particular jurisdiction. It is true, 
of course, that a characteristic feature of both devices is the peti- 
tion of electors, which brings tliem into play. The petition is ju- 
risdictional. Beyond that it is hazardous to generalize as to what 
requirements may be deemed mandatory and what directory. A 
leading case on procedure is Knowlton v. Hezmalhalch, 32 Cal. 
App.2d 419, 89 P.2d 1109 (1939). Concerning withdrawal of 
names from a petition see Note 85 A.L.R. 1373 (1933) , and State 
ex rel. Wehr v. Council of City of Bellevue, 138 Ohio St. 93, 32 
N.E.2d 839 (1941). 


KEIGLEY v. BENCH, City Recorder 

Supreme Court of Utah, 1030. 97 Utah 69, 89 P.2<i 480, 122 A.U.R. 756. 

McDonough, Justice. Plaintiffs are petitioners for a writ of 
mandamus and a writ of prohibition in aid thereof to compel 
the defendant to issue “petition copies” of a referendum petition 
and to do all other ministerial acts provided for by statute, for 
the purpose of referring to the voters of Provo City an ordi- 
nance passed by the Board of Commissioners of said city on the 
5th day of August, 1938, making certain changes in an ordinance 
approved by the voters of Provo City October 13, 1936, at a 
special election held pursuant to the initiative and referendum 
statutes of the state, authorizing issuance of bonds to finance the 
construction of a municipal electric plant and system. The lat- 
ter ordinance was before this court in Utah Power & Light Co. 
V. Provo City, 94 Utah 203, 74 P.2d 1191. 

Defendant refuses to comply, giving as the reason therefor 
that the changes made in the ordinance by the commissioners 
relate to administrative matters within the discretion of the 
Board of Commissioners as to which there is no right to a ref- 
erendum. Plaintiffs contend that any ordinance ordained by the 
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governing body of a municipality is subject to referendum un- 
der R.S.Utah 1933, 25-10-21, and that the right is not restricted 
to ordinances legislative in nature but extends as well to such 
as are administrative and executive in character. They contend 
further that even though it be held that only legislative ordi- 
nances are within the purview of the statute the ordinance in 
question must be referred on proper demand. . 

If Section 25-10-21, R.S.U.1933, subjects all ordinances to the 
referendum, then proper demand for the reference of an ordi- 
nance gives rise to the duty of performing the acts specified in 
the statutes. If it contemplates the reference only of ordinances 
which are legislative in nature, then if the subject matter of a 
petition is an administrative act of the commission, he may 
rightly refuse to perform the duties prescribed by the statute. 
In such case, his duty to act does not arise since he is asked to 
refer that which is not subject to referendum. It is admitted 
that proper steps have been taken by petitioners to entitle them 
to their writ if the ordinance is such as Section 25-10-21 con- 
templates. 

The original bond ordinance provided for the issuance of bonds 
to the amount of $850,000 at 4% per cent interest, payable from 
revenue of the electric power system, the construction of which 
was contemplated, and in eimounts specified beginning Oct. 1, 
1939, and ending Oct. 1, 1951, interest payments to begin April 
1, 1937; and provided for annual allocations to a sinking fund 
to pay interest and principal. The bonds were to be dated Oc- 
tober 1, 1936. Litigation which pended xmtil May, 1938, held 
up the issuance of the bonds and the commencement of the proj- 
ect. Thereafter, as recited, an ordinance was passed making 
the changes here questioned. 

Four changes were made by the ordinance of August 5, 1938: 
(1) It provided that the bonds shall be dated the first day of 
the month in which the issue or any part thereof is delivered to 
the purchaser, instead of October 1, 1936; (2) The first bonds 
are made to mature three years after the date of issue, instead 
of Oct. 1, 1939; (3) The bonds were made payable over a period 
of twenty years while the original ordinance provided for their 
payment over a fifteen year period, thus reducing the amount 
of the annual principal payments and increasing the number 
thereof from thirteen to eighteen, and provided for correspond- 
ing changes in the annual amounts set aside in the sinking fund; 
(4) It provided for power of call of the bonds by the City of 
Provo in inverse numerical order on any interest pajment date 
by pajdng principal and interest due, plus a premium equal to 
one year’s interest. 
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Has the defendant the right to deny referendum on these 
changes? 

We have definitely intimated that under R.S.Utah 1933, 
25-10-21, only ordinances which are legislative in character 
must be referred. In Keigley et al. v. Bench, 90 Utah 569, 63 
P.2d 262, we held that the resolution questioned was legislative 
in character and therefore subject to referendum, citing Mc- 
Quillin on Municipal Corporations (2nd Ed.) Sec. 366, p. 407, 
and 43 C.J. 585, which confine the referendum to legislative acts. 

It is pointed out by plaintiffs that in that case the question 
before the court was whether a resolution legislative in nature 
was referable and that the question of whether an ordinance 
administrative in character is likewise subject to referendum 
is not there decided. They contend that the wording of the 
statute clearly and specifically confers the power of referendum 
as to non-legislative ordinances. We do not think so. 

Section 25-10-21, R.S.U.1933, is entitled “Direct Legislation 
in Cities and Towns.” It reads: “Subject to the provisions of 
this chapter, legal voters of any city or town, in such numbers 
as herein required, may initiate any desired legislation and cause 
the same to be submitted to the law-making body, or to a vote 
of the people of such city or town for approval or rejection, or 
may require any law or ordinance passed by the law-making 
body of such city or town to be submitted to the voters thereof 
before such law or ordinance shall take effect.” 

Plaintiffs take the position that while the portion of the sec- 
tion providing for initiative limits the same to legislation, the 
words “any law or ordinance” used relative to the referendum 
comprehends any action of the City Commission embodied in 
an ordinance. However, such construction overlooks the modify- 
ing clause of the sentence wherein such words are used. It does 
not say baldly that any law or ordinance may be required to be 
submitted. Nor does it so say relative to any law or ordinance 
passed by the governing body of a city. It is a law or ordinance 
passed by “the law making body” of the city with which the sec- 
tion deals. That is, the legislature, contemplating the governing 
body of a city as having administrative and executive functions 
as well as those legislative in nature, had in mind such actions 
of that body as constitute it a “law making”, a legislative body. 
The wording, we think, clearly expresses the intention to limit 
the referendum to the acts of the governing body performed in 
the execution of its function as a “law making” body. This 
construction is clearly indicated by reference to Section 1 of 
Article 6 of the Constitution of Utah. Article 6 is entitled, 
“Legislative Department”. Prior to 1900 the legislative power 
•was by Section 1 thereof vested in the legislature. Such sec- 
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tion was amended in that year to vest such power in the legisla- 
ture and the people, and provided for the initiative and referen- 
dum. The paragraph of the section vesting these powers in any 
legal subdivision of the state uses identical language to that con- 
tained in Section 25-10-21, except that the words “legal sub- 
division” are used where “city or town” are used in the statute. 
It seems to us clear that the intention evidenced by such amend- 
ment was to vest legislative power — and such power only — 
directly in the people, and that the subsequent enactment by the 
legislature of a statute substantially identical in language leaves 
little doubt as to its intent. We, therefore, construe the lan- 
guage of such statute to apply only to laws, ordinances, resolu- 
tions or motions which are legislative in character. The reader 
is referred to the following cases which so limit the application 
of a statute, ordinance, or constitutional provision relative to 
the initiative and referendum, some of which enactments are 
not as clear in expression as to the limitation as our own. 
Murphy v. Gilman, 204 Iowa 58, 214 N.W. 679; Hopping v. 
Council of Richmond, 170 Cal. 605, 150 P. 977; Dwyer v. City 
Council of Berkeley, 200 Cal. 505, 253 P. 932, 934; McKevitt 
V. City of Sacramento, 55 CalApp. 117, 203 P. 132; Riedman 
V. Prison, 217 Cal. 383, 18 P.2d 947; Whitbeck v. Funk, 140 
Or. 70, 12 P.2d 1019; Monahan v. Funk, 137 Or. 580, 3 P.2d 
778; State v. Charles, 136 Kan. 875, 18 P.2d 149; Yarbrough v. 
Donaldson, 67 Okl. 318, 170 P. 1165; Brazell v. Zeigler, 26 Okl. 
826, 110 P. 1052; People V. Kapp, 355 HI. 596, 604, 189 N.E. 920; 
Oakman v. City of Eveleth, 163 Minn. 100, 203 N.W. 514; 
Dooling V. City Council of Fitchburg, 242 Mass. 599, 602, 136 
N.E. 616, 617; McQuillin on Municipal Corporations (2nd Ed.) 
Sec. 366; 43 C.J. 585. The reason for such rule is well stated in 
the Dooling case, supra: “As a matter of practical administra- 
tion of municipal affairs this interpretation is the only one which 
would render the referendum a workable measure. If every dis- 
satisfied bidder or disappointed applicant for municipal work 
could invoke the machinery of the referendum of the statute, 
thereby suspending the taking effect of the measure thus as- 
sailed, efficiency and economy in the business administration of 
a city would be seriously affected. This consideration has led 
courts of some other jurisdictions to go far in restricting mu- 
nicipal referendum to legislative acts.” 

To hold otherwise would so seriously interfere with municipal 
government and administration that we could not espouse the 
view without explicit statutory pronouncement, despite the hold- 
ings or intimations of some jurisdictions extending the refer- 
endum into actions of an administrative character. State v. 
City of Bellingham, 183 Wash. 439, 48 P.2d 602; State v. City 
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of Tacoma, 184 Wash. 160, 49 P.2d 1113, (But see Neils v. City 
of Seattle, 185 Wash. 269, 53 P.2d 848, 849) ; Dickson v. Hardy, 
177 La. 447, 148 So. 674, 677; State v. Davis, 41 S.D. 327, 170 
N.W. 519. 

But it remains to decide whether the changes in the bond ordi- 
nance constitute legislative changes or are such as the Board of 
Commissioners, in its administrative capacity, could make. . . 

“The crucial test for determining what is legislative and what 
is administrative is whether the ordinance is one making a new 
law, or one executing a law already in existence.” Whitbeck v. 
Funk, supra [140 Or. 70, 12 P.2d 1020]. ... 

It is apparent that here, where we are examining the original 
ordinance in juxtaposition to that enacted on August 5, 1938, 
to determine whether the changes made are legislative or admin- 
istrative, the determinative test is the first. Does the later ordi- 
nance make a new law or execute one already in existence? 
The answer to the question should, we think, be sought by in- 
quiring whether such changes may reasonably be viewed as 
clearly within the ambit of the voters’ intention when the origi- 
nal ordinance was adopted by them. '^Certain it is that these 
changes involve such details of the entire scheme as could have 
been left to the discretion of the Board of Commissioners had 
provision been made, either by statute or in the ordinance. 
State V. City of West Palm Beach, 127 Fla. 849, 174 So. 334 
(maturity dates) ; Hogan v. City of Corning, 217 Iowa 504, 250 
N.W. 134 (manner of financing and details of construction); 
Commissioners of Public Works v. Bank of Dorchester, 115 
S.C. 183, 105 S.E. 32 (interest rate) ; Tyson v. Salisbury, 151 
N.C. 468, 474, 66 S.E. 532 (date of maturity) ; Clark v. City of 
Los Angeles, 160 Cal. 30, 116 P. 722 (date of maturity) ; Rad- 
ford V. Heth, 100 Va. 16, 40 S.E. 99 (interest and period for 
which bonds issued) ; Village of Bronxville v. Seymour, 122 App. 
Div. 377, 106 N.Y.S. 834 (inter^t rate) ; City of Vernon v. Mont- 
gomery, Tex.Civ.App., 265 S.W. 188 (date of maturity). But see 
Hansard v. Green, 54 Wash. 161, 103 P. 40, 24 L.R.A.,N.S., 1273, 
132 Am.St.Rep. 1107, and State v. Clausen, 87 Wash. Ill, 151 P. 
251 (time bonds are to run, rate of interest and manner of pay- 
ment must all be included) . 

Here, however, the ordinance submitted included the date of 
the bonds, their maturity dates with the period for interest and 
the total time the bonds should run. There is very respectable 
authority holding that even though a question submitted to the 
voters includes matters which are superfluous, those matters are 
binding on the body carrying out the ordinance. Madera Irr. 
District v. Miller & Lux, 9 Cir., 47 F.2d 61; Mann v. City of 
Artesia, 42 N.M. 224, 76 P.2d 941, 944; Oklahoma Utilities Co. 
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V. City of Hominy, 168 Okl. 130, 31 P.2d 932, 935; Percival v. 
City of Covington, 191 Ky. 337, 342, 230 S.W. 300. In State v. 
Salt Lake City, 35 Utah 25, 99 P. 255, 18 Ann.Cas. 1130, the 
superfluous provision was invalid, and in City of Santa Barbara 
V. Davis, 6 CaLApp. 342, 92 P. 308, the matter covered was re- 
served to the city by statute and neither case is applicable here 
in this respect. 

We believe, however, the scope of the discretion of such body 
when acting pursuant to direct legislation is as indicated above. 
If it is clearly deducible that the variation is pursuant to the 
intended purpose and policy expressed by the voters then such 
variation is administrative; if not, then it is to that extent legis- 
lative. It seems clear that when it is sought by rule, resolution, 
or ordinance to vary the terms of a proposition as voted by the 
electors, there is a right to have the variance referred if it re- 
lates to matters which probably influenced the vote of the elec- 
tors. Percival v. City of Covington, supra, at page 343 of 191 
Ky., 230 S.W. 300; Mann v. City of Artesia, supra, at page 944 
of 76 P.2d; Skinner v. City of Santa Rosa, 107 Cal. 464, 40 P. 
742, 745, 29 L.R.A. 512. We do not think, however, that it would 
be necessary for us to find that the inclusion of the variance in 
the proposition submitted to the voters might probably result 
in a rejection of the proposition itself in order to hold the vari- 
ance referable. If there is such a material departure from the 
referred ordinance as to constitute such a policy change as is 
not within the evident intent of the voters, then such departure 
cannot be said to be other than legislative. However, it is not 
unwarranted to assume that a variance, more favorable to the 
city than the submitted ordinance, is in conformity with such 
intent and hence that such a change presents no valid grounds 
for referendum. See Miller v. Town of Bernice, 186 La. 742, 
751, 173 So. 192; First National Bank of Laramie v. City of 
Laramie, 25 Wyo. 267, 168 P. 728, 730; State v. City of West 
Palm Beach, supra. ... 

Plaintiffs point out the proviso to be inserted in the bonds by 
virtue of the August 5, 1938, ordinance authorizing Provo City 
to call any outstanding bonds in inverse numerical order by pay- 
ing the principal, interest due, and a premium equal to one year’s 
interest. The original ordinance provided that the bonds “shall 
be in substantially the following form” and then set out the pro- 
visions of a proposed bond. This seems to have authorized 
changes in form which are not substantial. In any case, we 
think that the provision in question, since it permits the call 
and refunding of bonds at advantageous interest rates and gives 
to the City of Provo the option to shorten the period for retire- 
ment of the bonds, is one which clearly does not increase the bur- 
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dens of the city and its adoption constitutes a variation, within 
the rule stated above, which is administrative and hence not sub- 
ject to referendum. 

Plaintiffs contend they are entitled to referendum because the 
date of the bonds and the dates of interest and principal pay- 
ments were advanced. Under the original ordinance the bonds 
were to be dated October 1, 1936, the first payment of interest 
was due April 1, 1937 and the first payment of matured bonds 
on October 1, 1939. Without reference to dates, this provided 
for payment of interest every six months from the date the 
bonds were to bear, and for maturity of a specified amount of 
the bonds annually, beginning three years after the date of ap- 
proval of the ordinance. The changes as to these payments, 
made by the August, 1938, ordinance, are that the interest shall 
be payable every six months after the first day of the month 
in which the bonds are issued and bonds shall mature annually 
beginning three years after the first day of the month of issue. 
Under the provisions of the original ordinance the bid of John 
Nuveen and Company for the bond issue is accepted. That bid 
was at the price of par and accrued interest to the date of de- 
livery. The interest and principal of the bonds were made pay- 
able out of a special fund to be derived from the operation of 
the proposed electric power and light system. It seems clear 
to us that the variations in these respects are definitely pursuant 
to the legislative intent. They comport with the legislative pol- 
icy and purpose expressed in the original ordinance. They apply 
to a scheme of interest and maturity approved by the voters, 
but without reference to the date of the election. The voters 
believed they were putting a plan into effect in October, 1936, 
and that the operation of the system would produce the revenue 
to pay the interest on and to retire the bonds. Were the bonds 
to be issued at this time to be dated October 1, 1936, the bidder 
would be required to pay therefor par plus accrued interest, 
which accrued interest would be immediately payable to the 
holder of the bonds.® But a principal pasnnent would have been 
due October 1, 1939, payable out of funds to be derived from a 
system not yet constructed. To say that a change which would 
make the expressed legislative policies and purposes effective 
would probably have changed votes favorable to such policies 
and purposes is unreasonable. We think it clear that this varia- 
tion was not such as would influence the voters, and assuming 
no change of sentiment— which we must assume — ^the vote on 


3 This is a misconception. In actual practice coupons past due at the time 
bonds are issued are detached and canceled before delivery of the bonds. 
The intei'cst adjiistinent is confined to the current coui>on. [Ed.] 
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the undated proposal would be the same as on the proposal 
dated as of the election month. 

There is support for this view in decided cases which hold 
that changing the dates of the bonds without altering the finan- 
cial scheme is an administrative change which does not conflict 
with the edict of the voters. State v. Jennings et al., 48 Wis. 
549, 553, 4 N.W. 641; City of Oxnard v. BeUah, 21 CaLApp. 
33, 130 P. 701, 703; Cook v. City of LouisviUe, 260 Ky. 474, 
477, 86 S.W.2d 157; Yesler v. City of Seattle, 1 Wash. 308, 25 
P. 1014, 1019. This change is rather similar to changing the 
denominations of authorized bonds without affecting the total 
amount issued or the amount maturing annually, which has 
been held unobjectionable. Law v. San Francisco, 144 Cal. 384, 
77 P. 1014; Derby & Co. v. City of Modesto, 104 Cal. 515, 38 
P. 900; City of Santa Barbara v. Davis, 6 CaLApp. 342, 92 P. 
308. . . . 

Lastly, plaintiffs urge that the change in the financial plan 
which results in its stretching over twenty years and eighteen 
annual payments of principal, instead of fifteen years with thir- 
teen annual payments, should be submitted to the electors of 
Provo City. We find this to be more substantial than the other 
changes. Defendant argues that this benefits the city by reduc- 
ing the annual payments and still leaving the city free to call 
bonds as fast as the city is able to retire them. There is sub- 
stance to this contention. Yet the scheme involved in the 1938 
ordinance remains even with the call feature added, one of 
twenty year financing rather than one of fifteen. The call pro- 
vision, as pointed out above, would enable the city to refund the 
bonds if favorable changes in interest rates prevail at some time 
in the future, and thus is of advantage to the city. Whether a 
twenty year or a fifteen year financing plan is preferable is a 
financial and economic question, as to which reasonable minds 
might differ. It might be argued in favor of the one that it 
would be on the safe side of the proposed plant’s earning capa- 
city — ^and for aught that appears this change may have been 
made with this thought in mind. As to the other, it might be 
argued that it would enable the city to pay for the plant over 
the longest period of time consistent with freeing its net income 
for future modernization and for additional plant capacity neces- 
sitated by the needs of a growing community. Many people 
might feel that it is preferable to pay greater amounts aimually 
and reduce the total interest paid thus compelling economy, 
rather than to extend the payments over a greater number of 
years. The policy of the voters relative to the means and man- 
ner of financing the proposed plant is enunciated in their legisla- 
tive enactment of October, 1936. That financial policy is de- 
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parted from in the subsequent ordinance. The enactment of 
the twenty year plan is not administrative of the legislated fif- 
teen year plan. If such a change is adhered to, the voters are 
entitled to a referendum on the change. It goes beyond admin- 
istrative detail and into the field of legislative policy. City of 
North Sacramento v. Irwin, 94 Cal.App. 652, 271 P. 788, 272 
P. 767; Cairo & St. Louis R. Co. v. City of Sparta, 77 111. 505, 
508; Town of Big Grove v. Wells, 65 HI. 263, 266. 

Plaintiffs rely strongly on two recent Kentucky cases in sup- 
port of their position as to the several changes challenged: 
Kentucky Utilities Company v. Ginsberg et al., 255 Ky. 148, 72 
S.W.2d 738; and Board of Commissioners of City of Middles- 
boro V. Kentucky Utilities Company, 267 Ky. 99, 101 S.W.2d 
414, being two phases of a municipal electric light plant con- 
troversy. 

An examination of the first of these reveals that the ordinance 
which it was held was referable was, as stated by the Kentucky 
court, so totally different from the earlier one under considera- 
tion “that the former cannot by any stretch of argument be con- 
sidered an amendment of the latter.” 72 S.W.2d at page 743. 
The second case but held that an ordinance passed, evidently to 
avoid the effect of the ruling in the Ginsberg case, was not ma- 
terially different from that held referable in such case, and hence 
was governed similarly by the statute of Kentucky relating to 
referendum. 

It is the conclusion of the court, therefore, that the ordinance 
passed by the Board of Commissioners of Provo City on August 
5, 1938, embodying as it does legislative matter, is subject to 
referendum, and, hence, that a peremptory writ should issue 
commanding its submission as requested by plaintiffs. Costs to 
the plaintiffs. 

Such is the order. 

Pratt, J., concurs. 

Wolfe, Justice (concurring). I concur in the opinion of Mr. 
Justice McDonough except as to the order made. I think the 
order should require only the legislative parts of the ordinance 
to be referred and not the whole ordinance. The parts are not 
interdependent. They might have been ordained in separate ordi- 
nances. The old law was that a prayer for mandamus was a unit. 
If the officer could not be commanded in all he could not be com- 
manded in any part. In later times when the petition was to com- 
mand him to do separate acts and some were required and others 
were within his discretion, the former only were compelled where 
the acts sought to be compelled were not tied into each other in 
such a manner that the commanding of the purely ministerial act 
Fobdham Ix>cal Got.U.C.B.—^ 
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would be denying the officer his possessed discretion as to the re- 
maining acts. The writ, I think, is now sufficiently flexible to per- 
mit severable parts to be referred and the others to be withheld. 
In consequence I think the order should so read. 

Larson, Justice (concurring in part, dissenting in part). I 
concur in the order making the alternative writ of mandate and 
the alternative writ of prohibition in aid thereof permanent. 
But I think the majority opinion recognizes a rule of practice 
and procedure which is neither in harmony with the purport of 
our statutes concerning referendum nor with fundamental dem- 
ocratic ideals, nor with the public weal and welfare. That opin- 
ion recognizes or authorizes the practice and the right of any 
city or town recorder or county clerk to refuse to obey the plain, 
specific, and positive mandate of the statute just because in his 
opinion it may at some time in the future result in an abortive 
or ineffectual thing. ... 

In the instant case the duties of the city recorder are clearly 
set forth and defined in the statutes. Nothing is left to judg- 
ment or discretion. Every step he must take, the time and 
method of doing it and the result thereof are prescribed. There 
is no public interest at stake or in any way involved. No re- 
strictions are placed upon the public; no rights of the city lim- 
ited, curtailed, expanded, construed, acted upon or influenced. 
No obligation is imposed upon the city; no city money expended; 
city property usedi or city activities affected. The matter is 
wholly between the sponsors and the incumbent of the city re- 
corder’s office. He took their money and then refused to per- 
form his duties for which they paid him. It may be that the 
printing bids would be so high or because of a change of heart 
that the sponsors would abandon this idea. It may be that if 
the petitions were printed and circulated the sponsors could not 
obtain the requisite number of qualified signers, or they may be 
signed by 95% of the qualified signers in the city and still they 
may never be filed, asking for a referendum. Up to this stage 
neither the city corporation nor the public interest is or can be 
affected by the proceeding had. What is being done does not 
affect the management, control, business, enterprises, finances, 
activities or general police powers or duties of the city. How 
then can the duty of the recorder be anything but a purely cleri- 
cal duty which he must perform without equivocation or de- 
lay? : 

If at any time the recorder may be regarded as engaged in 
executive duties so as to permit him to question the right to a 
referendum, it would seem clear that such time is when a proper 
and sufficient petition is presented calling for the referendum, 
and the acceptance and filing of which by him prevents the ordi- 

FOBBHAM IiO.CAX Got.U,03. , . 



Sec. 5 


Sanctions 


419 


nance from going into effect, stays the hand of the city officials, 
and for a time at least abates or holds up the policy which the 
city, through its commission, would otherwise pursue. As to 
whether he can raise the question at all we need not now decide. 
Certainly he may not raise the question when he did here. I 
concur therefore in the order making the writ permanent. I think 
costs should be taxed against the defendant personally. 

Moffat, CraEF Justice. I concur in the result reached in the 
opinion of Mr. Justice McDonough and in what is said by Mr. 
Justice Larson in his opinion concurring in part and dissenting in 
part 


SECTIONS. SANCTIONS 

In these days of expanding administrative law the problem of 
providing legal sanctions, which are both fair and effective, to 
support governmental action, is being given much more searching 
consideration than formerly. Penal sanctions, whether in the 
form of fine or imprisonment, or both, and forfeitures, however 
classified, are just two of various possible types. Various civil 
sanctions administered by the courts may be employed. They in- 
clude actions for simple or multiple damages at the instance of 
government or affected individuals, specific redress whether in 
the form of an injunction or otherwise and defenses grounded on 
illegality. Informer statutes are essentially sanctions. Then, of 
course, there are many sanctions applied and administered 
primarily by administrative authorities. The licensing device, 
with the possibility of suspension or revocation is a conspicuous 
example. Impoimding and even destruction of things which en- 
danger public health or safety is an old method. Impounding 
has been resorted to in the case of improperly parked vehicles as 
well as stray animals. McLaurine v. City of Birmingham, 24 So. 
2d 755 (Ala. 1946) ; Steiner v. City of New Orleans, 173 La. 275, 
136 So. 596 (1931), discussed in 18 Va.L.Rev. 312 (1932). The 
taxing power may be used as a sanction, whatever be the merits 
of the familiar contention that this is a perversion. Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 60 S.Ct. 907 (1940). 

Sanctions should be patterned to the type of regulation, prohi- 
bition or control and the substantive policy which they are fash- 
ioned to support. 

The sanctions which stand behind the measures of local legisla- 
tive bodies depend upon positive law. The legislature may be 
specific as to the methods of enforcing ordinances or it may grant 
the local body some discretion in the matter. In either case the 
legislature has set the limits of local action. While the power to 
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regulate may carry the incidental power to attach a sanction, the 
power to resort to a particular type of sanction will depend upon 
a grant of authority by the legislature which is independent of 
the substantive power invoked. 11 Dillon, Mtm. Corps. § 617 (5th 
ed. 1911). 

Hines, Director General of Railroads, v. Partridge, 144 Tenn. 
219, 231 S.W. 16 (1920) , was a wrongful death action arising out 
of a grade crossing collision between a train and an auto in which 
deceased was a passenger, which occurred in the City of Chat- 
tanooga. An ordnance limited the speed of trains to four miles 
an hour at the crossing and required that flagmen be kept on 
duty there. On the questions whether the ordinance was ren- 
dered invalid by its failure to prescribe a penalty for its violation 
and whether the speed limit was void as unreasonably low the 
court had this to say (at 144 Tenn. 229, 231 S.W. 19) : 

“We do not think it can be said that the provision of the ordi- 
nance relating to the keeping of flagmen on duty at said crossing 
is void because it fails to prescribe a penalty. We think that, 
notwithstanding the ordinance prescribes no penalty for its viola- 
tion in this regard, it is one the defendant was bound to observe, 
and its failure to observe it was negligence per se. The ordinance 
is in the nature of a police regulation, it is true, and while the mu- 
nicipality could not enforce it by a criminal proceeding, or a pro- 
ceeding in its nature criminal, it prescribed a rule of conduct 
which the defendant was bound to observe in the operation of its 
trains, for the safety of persons using the highway. The very 
object of the ordinance was to protect persons using Market 
street against injury from the operation of the defendant’s trains 
at said crossing. The defendant had previously recognized and 
accepted this ordinance by keeping two flagmen at this crossing 
for the purpose of performing the duties imposed by said ordi- 
nance, and it was insisted by the defendant that said flagmen 
were in the performance of their duties at the time of the acci- 
dent, though, as before stated, the jury found this contention 
against the defendant. 

“In Chicago, etc., R. R. Co. v, Hines, 82 RLApp., 488, it was 
held that a statutory prohibition is equally efficacious, and the 
illegality of a breach of the statute is the same, whether a thing 
be prohibited absolutely, or only under a penalty. That was a 
suit brought by the plaintiff, Hines, to recover of the railroad 
company for personal injuries resulting to him from the negli- 
gence of the railroad company in violating a speed ordinance of 
the city of Chicago, in the operation of one of its trains. The 
court, in passing on the validity of the ordinance said: 

‘Neither do we think the ordinance ineffective because it does 
not appear that a penalty is prescribed for its violation. The sec- 
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tion is expressly prohibitive in terms, and is certified by the clerk 
to be a true copy of section 1830 of the Municipal Code of the city 
passed by the city council, etc. Blackstone defines municipal law 
as “A rule of civil conduct prescribed by the supreme power in a 
state, commanding what is right and prohibiting what it (sic) 
wrong.” 1 Cooley’s Bl. marg. p. 44. A statute may be expressly 
prohibitory, or it may be prohibitory by implication, as by pre- 
scribing a penalty. Sedgwick on Con. of Statutes (2d Ed.) p. 71; 
1 Kent’s Com. ( 12th Ed. ) , 567.’ 

“The latter author says: ‘The principle is now settled that 
the statutory prohibitions is equally efficacious, and the illegality 
of a breach of the statute is the same whether a thing be pro- 
hibited absolutely or only under a penalty.’ 

“To the same effect is the rule announced in the case of De 
Scheppers v. Railroad, 179 IlLApp., 298. 

“The court of civil appeals, in its opinion, cites cases from New 
Jersey, Vermont, and Kansas to support its holding that the 
ordinance in question, in so far as it imposed the duty on the 
defendant to keep flagmen at the crossing where the accident 
occurred, is void, because it does not prescribe a penalty for its 
violation in this particular; but when those cases are examined 
it is found that in each case the ordinance involved prescribed 
some duty for the protection of the municipality itself, and not 
for the protection of individuals composing the municipality. 
There is a marked distinction between the two classes of ordi- 
nances. The former can be enforced only by means of a penalty, 
while as to the latter the violator may be called to answer in a 
civil action by the individual who suffers injury by reason of its 
violation, McQuillin on Municipal Corporations, vol. 2, sections 
673, and 674. 

“We do not understand that counsel for the defendant con- 
trovert the general and well-established rule to the effect that the 
violation of such an ordinance, if it be valid, is negligence per se; 
but it is insisted that the ordinance in question is unreasonable be- 
cause it limits the speed of trains to four miles an hour at said 
crossing. We cannot assent to this contention. To justify the 
courts in declaring void an ordinance limiting the speed of rail- 
road trains within the limits of a city, its unreasonableness, or 
want of necessity, as a police regulation, must be clear, manifest, 
and undoubted. Centi’al R. & Bkg. Co. v. Brunswick, 87 Ga., 386, 
13 S.E., 520; Gratiot v. Railroad, 116 Mo., 450, 21 S.W., 1094, 16 
L.R.A., 189; LouisviUe & W. R. Co. v. Webb, 90 Ala., 185, 8 
South., 518, 11 L.R.A., 674. 

“In this last case it was held that an ordinance limiting the 
rate of speed of locomotives moving within the city to four miles 
an hour was a reasonable police regulation. 
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“Numerous cases could be cited holding similar ordinances rea- 
sonable, and especially is this true of ordinances applying to 
trains and locomotives being operated within and through popu- 
lous sections of cities, and over muchly traveled streets. The evi- 
dence shows that Market street, in the city of Chattanooga is the 
principal street of the city, and is extensively traveled.” 


STATE ex rel. KEEFE v. SCHMIEGE 
Supreme Court of Wisconsin, 1947. 251 Wis. 71, 28 N.W.2d 345. 

• . . . On April 6, 1946, action was begun by the county of 

Winnebago against Franklin D. McDonald. The district attorney 
charged the defendant with violation of a county ordinance pro- 
hibiting the driving of an automobile while intoxicated instead of 
prosecuting him under the statutes (sec. 85.13 and sec. 85.91 (3) ) . 
Upon demand of the defendant, the municipal court ordered a 
jury trial. Because the ordinance made no provision for a jury 
trial, the district attorney petitioned the circuit court for a writ of 
prohibition to prevent the enforcement of the municipal court’s 
order in that respect. From an order and judgment of the circuit 
court, entered July 5, 1946, denying the petition of the district 
attorney, the county appeals. 

Fairchild, Justice. When the matter was first presented here, 
the point raised by the county was that because this is a prosecu- 
tion for the violation of an ordinance and because there was no 
provision or requirement in the ordinance itself for a jury trial, 
the proceedings must be summary and therefore the circuit court 
was in error in denying the petition of the district attorney. 

The ordinance in question provided as follows: 

“Section Two — Operation by Intoxicated Persons or Users of 
Narcotic Drugs Prohibited. It shall be unlawful for any person 
. . . who is under the influence of intoxicating liquor or 

narcotic drugs, to operate any vehicle upon any highway . ... 

“Section Three— Penalty. Any person violating any of the 
provisions of Section Two or Three of this Ordinance shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, in 
addition to any other penalty provided by law, shall be punished 
by a fine of not to exceed $100.00 or by imprisonment in the 
County Jail for not more than six months, or by both such fine 
and imprisonment . . . .” 

That ordinance was passed in November, 1941, and was 
therefore controlled by sec. 85.84 and sec. 59.07(11), Stats., 1941, 
which contain the following pertinent provisions: 

Sec. 85.84 Stats., 1941 : “No local authority shall have power 
to enact, pass, enforce or maintain any ordinance, resolution, rule 
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or regulation requiring local registration or other requirements, 
inconsistent with the provisions of this chapter, or in any manner 
excluding or prohibiting any motor vehicle, trailer, or semi trail- 
er, whose owner has complied with the provisions of this chapter, 
from the free use of all highways except as provided by section 
66.45; but the provisions of this section . . . shall not pro- 

hibit any local authority from passing any ordinance, resolution, 
rule or regulation in strict conformity with the provisions of this 
chapter and imposing the same penalty for a violation of any of 
its provisions except the suspension or revocation of motor 
vehicle operators’ licenses.” 

Sec. 59.07 (11) , Stats., 1941: “The county board of each county 
is empowered at any legal meeting to . . . Enact ordi- 

nances or by-laws regulating traffic of all kinds on any highway, 
except street or interurban railways, in the county which is main- 
tained at the expense of the county and state, or either thereof; 
declare and impose forfeitures, and enforce the same against any 
person for any violation of such ordinances or by-laws; provide 
fully the manner in which forfeiture shall be collected; and pro- 
vide for the policing of such highways and to provide for what 
purposes all forfeitures collected shall be used.” 

After briefs were submitted a question arose as to the power of 
the county to declare an act a misdemeanor and as to the validity 
of the ordinance under which the prosecution was undertaken. 
Certain questions for discussion were presented to the parties and 
requests were made for briefs from any one interested in the 
questions raised. Those briefs were filed in this court by May 
26, 1947. The questions raised were as follows: First, sec. 85.84 
purports to confer upon the county board the power by ordinance 
to ffi) declare an act a misdemeanor (b) impose a penalty of 
fine, fine and imprisonment, or imprisonment. May the legisla- 
ture lawfully confer such power upon a county board? Second, 
since the county board, under the amendment of 1943, must en- 
act an ordinance in strict conformity with the provisions of the 
chapter, including those relating to penalty, may the county 
board omit imprisonment from the penalty provision of the ordi- 
nance? If it may not, can this court treat provisions in the 
ordinance for punishment by imprisonment as separable from the 
balance of the ordinance? 

At the time these briefs were considered sec. 62.23(7) (f) and 
sec. 66.05(10) (m) came to our attention. While they are not 
directly involved here, they do use the term “misdemeanor” with 
relation to ordinances. We have had them in mind as we con- 
sidered the issues here presented by both sets of briefs. We have 
reached the conclusion that the legislature does not have the au- 
thority to confer upon a county board the power to enact by ordi- 
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nance a rule determining that a violation of a local ordinance shall 
be a misdemeanor. Since the county board had no power to en- 
act a rule declaring drunlcen driving to be a misdemeanor, that 
feature of this ordinance, being inseparable from the rest, makes 
the ordinance invalid. 

At the time the ordinance in question was passed, Winnebago 
county clearly had authority under sec. 59.07 (11) to enact or- 
dinances regulating local traffic and punishable by a forfeiture. 
It is claimed that sec. 85.84 Stats., 1941, gave the county power to 
.term the violation a misdemeanor and to provide for punishment 
by imprisonment inasmuch as it provided that no local authority 
was prohibited from passing an ordinance in strict conformity 
with and imposing the same penalties as the state motor vehicle 
law. Since sec. 85.91 (3) , in setting forth the state law pertaining 
to penalties for drunken driving, provided that a violation of the 
act would be a misdemeanor and punishable by fine, imprison- 
ment or both, it is argued that the “strict conformity” provision 
of 85.84 granted the county board power to do what was done 
here. 

The language of sec. 85.84 as it was in 1941, although not pro- 
hibiting any local authority from passing ordinances in strict 
conformity with the state law, did not grant to local authorities 
the power they did not otherwise have to declare a violation of an 
ordinance to be a crime and to provide for imprisonment as a 
punishment. That section was later amended, however, so that 
it now contains an affirmative grant of power to local authorities 
to pass regulations in strict conformity with the provisions of 
the state law. See sec. 85.84 Stats., 1943. It is argued that the 
subsequent adoption of that amendment is persuasive of the 
validity of the county’s present ordinance. 

Sec. 85.84 must be held to be invalid insofar as it attempts to 
grant to the municipal or county authorities the power to treat 
the violation of an ordinance as a misdemeanor and to impose 
penalties other than forfeitures and imprisonment necessary for 
the enforcement of the forfeitures. 

By definition long antedating the constitution of this state, a 
crime has been defined as an offense against the sovereign and a 
criminal action “one prosecuted by the state against a person 
charged with a public offense committed in violation of a public 
law.” state V. Hamley, 137 Wis. 458, 119 N.W. 114, 115. Al- 
though not independently material, this is recognized by sec. 260.- 
05 Stats., which provides, “Actions are of two kinds, civil and 
criminal. A criminal action is prosecuted by the state against a 
person charged with a public offense, for the punishment there- 
of. Every other is a civil action.” A county is not a sovereign, 
and to peimit it to create a crime is to raise it to the dignity of 
a sovereign. It is true that art. IV, Sec. 22 provides: “The legis- 
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lature may confer upon the boards of supervisors of the several 
counties of the state such powers of a local, legislative and ad- 
ministrative character as they shall from time to time prescribe.” 

We shall not unduly extend this opinion by speculating whether 
this section authorizes the delegation by the legislature of essen- 
tially sovereign powers because the delegation of such powers is 
to the counties as state agencies and falls far short of making 
sovereign states out of counties. The sovereign alone can create 
a crime. A misdemeanor is a crime (State v. Slowe, 230 Wis. 406, 
284 N.W. 4), and since sec. 85.84 Stats, delegates to the counties 
power to create a crime, it is void as an attempt to confer sover- 
eignty upon the counties. On the other hand, the legislature may 
confer upon the boards of supervisors power to create civil ac- 
tions to recover fines for the violation of county ordinances. This 
is the power of a “local, legislative and administrative character” 
referred to by art. IV, Sec. 22. As an adjunct to punishment by 
fine, “not as a part of the punishment, strictly speaking, but as a 
means of enforcing payment of the fine and costs-^that is, of 
making the element of punishment effective,” (Starry v. State, 
115 Wis. 50, 90 N.W. 1014) the legislature may authorize the 
imprisonment of defendants in such civil action in case of fail- 
ure to pay fines imposed. This process of collecting fines is analo- 
gous to the body execution in the case of torts, is of ancient origin, 
antedates the constitution and is of undoubted validity. To au- 
thorize imprisonment in a civil action created by a county for 
violation of an ordinance as a punishment and not as a mere de- 
vice to enforce collection of a fine cannot be sustained (1) be- 
cause, viewed as an attempt to authorize the creation of a crime, 
it is void for reasons heretofore discussed or (2) because, viewed 
as prescribing imprisonment as a punishment in a civil action and 
not to make effective the imposition of a fine, it violates Sec. 2, 
art. I of the constitution which provides: “There shall be neither 
slavery, nor involuntary servitude in this state, otherwise than 
for the punishment of crime, whereof the party shall have been 
duly convicted.” 

In our examination of the authorities we have discovered only 
two that are seemingly contrary to the position here taken, al- 
though each case had to do with the validity of a statute passed 
under the home rule amendment. These are Hack v. Mineral 
Point, 203 Wis. 215, 233 N.W. 82, and Janesville v. Heiser, 210 
Wis. 526, 246 N.W. 701. After a careful reconsideration, we are 
of the view that the doctrine of these cases cannot be maintained 
and that the power cannot be granted cities and counties to use 
imprisonment other than for the purpose of collecting or en- 
forcing the collection of a fine. Nothing in this opinion is to be 
taken as in any way casting doubt upon the power of the legisla- 
ture to vest in a county board or municipal council power to 
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provide for the good order of the community by enacting ordi- 
nances regulating local affairs, provided there is not included the 
power in either to create crimes and impose criminal punish- 
ments. Under such a grant of power the county or municipal 
government may enact ordinances prohibiting some of the very 
acts already prohibited by state law, and in such a case there 
may be a prosecution under the state law as and for a crime and 
a civil action under the local ordinances for the recovery of a 
fine. Prosecution under the state law is a criminal action, the 
other a civil action, and the result in the one does not bar the 
prosecution of the other. Ogden v. City of Madison, 111 Wis. 413, 
87 N.W. 568, 55 L.R.A. 506. 

For the reasons we have advanced that portion of the Winne- 
bago county ordinance declaring drunken driving to be a misde- 
meanor and imposing punishment by fine, imprisonment or both 
is invalid. Whether that portion of the ordinance is severable 
from the rest so as to permit the enforcement of the rest as a 
valid regulation, is the next problem to be considered. The ordi- 
nance specifically provides for a penalty to be imposed “upon 
conviction thereof”. Were the excessive and unauthorized pun- 
ishment provisions for imprisonment all there were to test inter- 
pretation, the rule of such cases as City of Milwaukee v. Johnson, 
192 Wis. 585, 213 N.W. 335, might apply, and the objectionable 
provisions separated so as to leave the valid portions of the ordi- 
nance unaffected. But that is not the type of an enactment 
we are dealing with. Here the application of the provisions for 
punishment is made to depend on the defendant’s being convicted 
of the misdemeanor. The punishment provisions and the declara- 
tion that a violation of the ordinance is a misdemeanor are so 
closely connected as to be incapable of severance. The court can- 
not rewrite the ordinance. Taken together, the idea of crime and 
of punishment by imprisonment indicate an attempt on the part 
of the county to enact a criminal statute. That is a power the 
county cannot have, and the ordinance must therefore be held to 
be invalid. 

We agree with the learned tried judge that before this de- 
fendant could be held to be guilty of a misdemeanor, he would be 
entitled to a jury trial if he desired it. The ordinance is invalid. 
If there is a prosecution for the commission of a misdemeanor, 
it will have to be in the name of the state under the statutes of 
the state. 

The order and judgment are reversed with directions to grant 
the petition for a writ of prohibition. ^ 


The principal case is discussed in 1948 Wis.L.Rev. 96 and 1 



Chapter 6 
FINANCE 

Emphasis upon sound organization and efficient administra- 
tion is a comparatively new force in local finance. The vital re- 
lationship of financial planning and management to good public 
service is widely appreciated today, although preoccupation with 
the mechanics of fiscal operations may have the effect of honor- 
ing form and procedure at the expense of considerations of social 
utility in the distribution of public funds. John A. Perkins, “Prep- 
aration of the Local Budget” 40 Am. Pol. Sc. Rev. 949 (1946). 

The trend, in city government in particular, is toward central- 
izing all financial functions in a single department. The depart- 
ment of finance would embrace accounting, budget-making, cur- 
rent or pre-audit of expenditures, revenue administration, the 
custodial function, purchasing and debt administration. A con- 
siderable body of opinion favors a department headed by one per- 
son directly responsible to the chief executive. Quite common- 
ly, however, we find a pattern of elective officers not in harmony 
with a scheme of centralized executive responsibility. 

The accounting func-tion is patently vital to good management. 
While, with respect to the expenditure side of the budget, ac- 
counting on an accrual rather than a cash basis is favored, the 
experts disagree as to the better method of accounting for income. 
Some imits use the cash basis as to revenues and the accrual 
basis as to expenditures. The National Municipal League has pre- 
pared two alternative model budget laws for counties and munici- 
palities. One embodies the accrual revenue system and the other 
a cash basis plan. 


SECTION 1. BUDGETS AND APPROPKIATIONS 

It has been said that “a budget is a plan of proposed expendi- 
tures for a given period or purpose and the means of financing 
them.” Carl H. Chatters and Irving Tenner, Municipal and Gov- 
ernmental Accounting 194 (1941). In most states the regxfiar 
legislative sessions are biennial and a state budget covers a two 
year span consisting of two fiscal years. Current local budgets, 
however, normally relate to one-year periods. This means that 
a local budget is a fiscal plan for a fiscal year. It must be evident 
that there are rather strong reasons for making local and state 
fiscal years uniform. If, for example, there is to be effective state 
administrative supervision of local finance a certain amount of 

427 



428 


Finance 


Ch. 6 


standardization will be necessary as to such general features as 
the basic operating period. There are advantages, moreover, in 
having the local fiscal year conform to that of the state, especially 
where state revenues are shared with local government. Actual- 
ly, these matters vary from state to state. 

Local expenditures may be restricted by statutes establishing 
special funds. Budgeting is necessary as to them, however, along 
with the general fund, in order to fix the amounts to be expended 
for the various authorized objects of expenditure. 

In some instances the preparation of a budget is a function of 
the finance committee of the local governing body. As we have 
already observed, however, the tendency has been toward central- 
ized financial administration in local government with central ex- 
ecutive responsibility for budget preparation and for execution 
after adoption by the governing body. The chief executive, with 
the aid of a budget director or other assistants, prepares a budget 
grounded upon departmental estimates of expenditures and the 
finance officer’s estimates of revenues. The time schedule is 
usually such that the budget, supported by a budget message, 
reaches the governing body in time for final action before the 
fiscal year to which it relates begins. Statutory requirements 
that proposed budgets be subjected to public hearings are not un- 
common. It has been suggested that public hearings are now 
usually ineffective because they are held too late in the budget 
process to permit of reconsideration of service objectives and 
standards. John A. Perkins “Preparation of the Local Budget” 
40 Am. Pol. Sc. Rev. 949, 951-952 (1946) . 

At the minimum a modem local budget contains in tabular 
form a general summary, detailed estimates of all anticipated 
revenues applicable to proposed expenditures and the proposed 
expenditures. See Section 5 of Article IV of the Model Accrual 
Budget Law (National Municipal League, 1946) . The executive 
submits the budget to the governing body with an explanatory 
budget message. This he supports with schedules, exhibits and 
other material bearing upon debt service and capital improve- 
ments as weU as current operations. The entire “package” is 
known as the budget document. Under one type of fiscal proce- 
dure adoption of a budget constitutes an appropriation of funds in 
accordance with the budgeted outlay. Section 126 of the home 
rule charter of New York City embraces this method. Where it 
is not so provided, an appropriation ordinance or resolution must 
be adopted to provide the legal basis for expenditure. Some of 
the anticipated revenues relied upon to meet appropriations will 
come in without further legal action by the unit So it is, for ex- 
ample, with utility revenues, service charges and non-property 
taxes, levied on a continuing basis. Property taxes, however, are 
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levied annually, the general levy to produce an amount which, 
when added to other income, will provide for general fund out- 
lay, and special levies to meet special fund requirements. 

How specific must appropriations be? As a matter of policy 
the executive usually prefers lump sum appropriations grounded 
upon detailed budget estimates. This aids in budget execution 
since the executive may make and revise allotments v.^ithin a lump 
sum appropriation in keeping with revenue receipts and the 
work program of the given department. As a matter of law, the 
answer to our question depends, of course, upon statute or char- 
ter. In Illinois, for example, in municipalities of 500,000 or less 
inhabitants, which operate under general law, the annual ap- 
propriation ordinance must “specify the objects and purposes for 
which these appropriations are made, and the amount appro- 
priated for each object or purpose.” Ill.Rev.Stat., c. 24, § 15-1 
(1945) . There are similar requirements as to other local units. 

PEOPLE ex rel. SCHLAEGER v. REILLY TAR AND 
CHEMICAL CORPORATION 
Supreme Court of Illinois, 1945. 389 111. 434. 59 N.E.2(J 843. 

Wilson, Justice. The defendant, ReiUy Tar & Chemical Cor- 
poration, having previously paid its taxes in fuU, under protest, 
filed objections in the county court of Cook county to an applica- 
tion of the county collector for judgments against and orders for 
the sale of real estate for the nonpayment of certain taxes for the 
years 1941 and 1942 levied by the city of Chicago and the board 
of education of the city. From the judgments overruling these 
objections for the years 1941 and 1942, respectively, the tax- 
payer has prosecuted separate appeals. The appeals have been 
consolidated for consideration and opinion, the issues involved be- 
ing identical. Objections to the taxes for 1941, only, will be con- 
sidered. Disposition of them, it is agreed, will be decisive with 
respect to like objections for the year 1942. 

Defendant interposed objections to eighteen items included in 
the appropriation ordinance of the city of Chicago and the tax 
levy ordinance, aggregating $135,200. The items range from 
$1000 to $25,000. Only five exceed $7000. Illustrative items are: 

3-S-25 Committee on Buildings and Zoning 

For expenses of the Sub-committee on Re- 


zoning of the city $ 2,000.00 

3-S-85 Committee on License 

Operating expense of committee 4,600.00 

8-S-5 Chicago Recreation Commission 

Operating expense of committee 25,000.00 

8-S-35 Committee on Standeirds & Tests 

Operating expense of committee 1,000.00 
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Defendant charged that the items quoted and the other four- 
teen are not itemized as required by law and are, consequently, 
void. Applicable principles have been frequently stated. The 
right of a taxpayer to have stated separately what are the pur- 
poses for which public money is appropriated is firmly estab- 
lished, and a levy not suflBciently definite to apprise him of the 
purpose for which the money is to be expended is invalid. People 
ex rel. Schaefer v. New York, Chicago & St. Louis Railroad Co., 
353 m. 518, 187 N.E. 443. His right to have separately stated the 
purpose for which public money is appropriated or a tax levied is 
a substantial right of which he may not be deprived. People ex 
rel. Toman v. Signode Steel Strapping Co., 380 111. 633, 44 N.E.2d 
555. On the other hand, it is equally settled that specification of 
each particular item of expense for which a levy is made is not 
required. A single appropriate general purpose is sufficient to in- 
clude every expenditure although there be many items. People 
ex rel. Lindheimer v. Hamilton, 373 111. 124, 25 N.E.2d 517. This 
is especially true where it is difficult to determine, in advance, the 
exact amount of the various items. In short, itemization require- 
ments must be accorded a common-sense construction. People ex 
rel. Toman v. Estate of Otis, 376 m. 112, 33 N.E.2d 202. 

Each of the challenged appropriations bears an “S” designa- 
tion. This letter, according to an exhibit consisting of “Classifi- 
cation of Accounts and Commodity Code” explaining the classifi- 
cation of expenditures, refers to “Temporarily Unclassified 
Items.” A detailed explanation follows: “Expenditures for spe- 
cific purposes which are required to be further itemized as ex- 
pended according to standard accounts. Appropriation shall be 
made to this account only when it is impracticable to estimate in 
advance the classification under standard accounts and the items 
shall be classified under the proper standard accounts as ex- 
pended”. The appropriations are for committees of the city 
council. No part can be for salaries or other compensation of the 
members of the committees, for the reason that the members are 
aldermen who receive the maximum salary permitted by statute. 
Operating expenses necessarily include salaries for clerical assist- 
ance, travel, and the purchase of supplies and printing. Type- 
writers, desks, chairs, or other items of equipment would con- 
stitute capital expenditures, and not “operating expense,” as de- 
fendant asserts. It further appears that where an appropriation 
for a committee is substantial, in comparison with the total 
amount of appropriations, it has been itemized in considerable de- 
tail. It do^ not follow that because appropriations of $94,274 
for the Committee on Finance, $135,000 for the Chicago Plan 
Commission, and $41,000 for the Public Vehicle License Commis- 
sion permit of itemization that an appropriation of $1000 for the 
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Committee on Standards & Tests also lends itself to itemiza- 
tion. The “operating expense” of the seventeen committees and 
the Chicago Recreation Commission states but a single general 
purpose, and adequate light is given the taxpayer of the purpose 
for which the money is to be expended. The objections to the 
committee appropriations and levies were properly overruled. 

Next, defendant objected to the following item in the appro- 
priation and levy ordinances: 

“63-K-30 For hire of teams, carts and motor trucks 
as needed at the rates specified: 

Motor trucks, tractors, trailers and other 
equipment at established rates 
Team hire at not to exceed $11.75 per day 
Carts at not to e.xceed $8.00 per day 
Single horses and drivers on weed cutters 
at $8.00 per day $2,420,000” 

The gist of the objection is that the quoted item is indefinite, 
vague, and not properly itemized. An appropriation of the city 
of Chicago for the year 1937, similar to the appropriation quoted, 
was involved in People ex rel Toman v. Sage, 375 111. 411, 31 N.E. 
2d 791. The item commenced: “For hire of teams, carts and 
motor trucks as needed at the rates specified and for the pur- 
chase of waste collection equipment when approved by the city 
council: Motor trucks at established rates.” This court decided 
that “purchase” and “hire” were separate purposes, one repre- 
senting a capital investment and the other a current expense, and 
that the amount for each should have been separately stated. 
The 1941 appropriation ordinance, conformably to our decision in 
the Sage case, omitted the words, “and for the purchase of waste 
collection equipment when approved by the city council.” Be- 
tween the words “Motor trucks” and “at established rates” were 
inserted the words “tractors, trailers and other equipment.” 
Defendant concedes that the appropriation now assailed satisfies 
the objection involved in the Sage case. It complains, neverthe- 
less, that it is uncertain, vague, indefinite and unintelligible. 

In People ex rel. Gibbons v. Clark, 296 111. 46, 129 N.E. 583, 586, 
the appropriation and tax levy ordinances of the city of Chicago 
contained the following: “For cleaning of streets, collection and 
removal of garbage, ashes and miscellaneous refuse, and for the 
repair of unimproved streets, sidewalks and miscellaneous street 
work, and for the maintenance and opei-ation of buildings and 
equipment in connection therewith, $3,510,000.” This court ob- 
served that if the appropriation had been made “for cleaning 
streets and alleys” it would have specified a distinct object and 
purpose and would have been a legal appropriation, adding: “Be- 
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cause the city council went farther and grouped under the gen- 
eral heading many details embraced within the general purpose 
furnishes no valid ground for holding the tax levy void.” The ap- 
propriation considered in the Clark case included as one of the 
details of the single general purpose of cleaning streets, “main- 
tenance and operation of buildings and equipment in connection 
therewith.” hi the present case, the appropriation is consider- 
ably narrower in its scope than the appropriation approved in the 
Clark case. Here, the item appears in the list of appropriations 
for the Bureau of Streets and is found among several items under 
the subdivision “Street and Alley Cleaning Division.” It should 
be considered in its proper perspective with the entire appropria- 
tion for the Bureau of Streets, and when so considered, it states a 
single purpose, namely, the removal of waste material from the 
streets and alleys of Chicago. Incident to the execution of this 
general purpose, it is necessary to hire teams, carts, motor trucks, 
tractors, trailers, and like equipment. Defendant’s argument that 
the words “other equipment” cast doubt upon the object of the 
appropriation is without merit. These words follow the specific 
enumeration “motor trucks, tractors and trailers.” The familiar 
principle of ejusdem generis is applicable. Spalding v. People,. 
172 ni. 40, 49 N.E. 993. Defendant asserts that it cannot ascer- 
tain from the appropriation what portion of the money will be 
expended for trucks, tractors, trailers, and other equipment, re- 
spectively. It does not stand in an isolated position in this re- 
gard. Obviously, the city itself could not, at the time of the 
passage of the ordinance, know how many trucks, trailers, and 
tractors would be required. Upon the authority of People ex rel. 
Toman V. Sage, 375 111. 411, 31 N.E.2d 791, and People ex rel. 
Gibbons v. Clark, 296 HI. 46, 129 N.E. 583, the second objection 
was properly overruled. ... 

The judgment of the county court of Cook county, to the ex- 
tent it overruled defendant’s objections to the taxes levied by the 
city of Chicago, is affirmed. So far as it overruled the objections, 
to taxes levied by the board of education, the judgment is re* 
versed and the cause is remanded, with directions to sustain these 
objections. 

Affirmed in part and reversed in part and remanded, with di- 
rections. 


An important adjunct of budget execution is so-called current 
or pre-audit. The minimum required of the comptroller or other 
responsible financial officer in performing this function is to de- 
teimine that the partieulair item is an approved claim covered by 
an appropriation under which there are funds available for pay- 
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ment. Post-audit is quite another matter. In principle it is an 
aid to the legislative branch in checking upon executive and ad- 
ministrative performance and, thus, should be done by hands not 
under executive control. Not uncommonly the job is done by a 
state agency or by accountants engaged in private practice who 
are retained for the purpose. If a lump-sum appropriation plan 
is followed, post-audit becomes the more important as a check 
upon the work of the executive. 

Capital budgeting, co-ordinated with the work of local planning 
commissions, has gained ground in recent years. As developed in 
the New York City charter the capital budget is separate from 
the “expense budget” and, while based on planning for a total pe- 
riod of six years, is, like the expense budget, set up for one year 
at the time (the capital budget for a calendar year and expense 
budget for a July 1 through June 30 fiscal year). As a general 
rule no city obligations may be issued for a capital project not 
included in the capital budget. This plan is based upon borrowing 
rather than the levy of an annual tax for capital purposes. It is 
to be borne in mind that where resort is had to long-term borrow- 
ing, the authorization of the issuance of bonds or other obliga- 
tions usually constitutes an appropriation of the proceeds to the 
indicated purpose. See, for example, N.C.Gen.Stats. § 160-399 
(1943). 

In small units the tax levy method is not calculated to produce 
enough in a given fiscal year to finance a substantial capital proj- 
ect. The purpose can be achieved, however, by building up a re- 
serve over a period of several years. While there is authority 
that without express grant of power a local unit may impose a 
levy large enough to provide the funds necessary to enable it to 
operate on a cash basis, the courts are loathe to rest power to 
tax to provide a capital outlay reserve upon implication. See Peo- 
ple ex rel. De Rosa v. Chicago and N. W. Ry. Co., 391 111. 347, 63 
N.E.2d 401 (1945) ; People ex rel. Leaf v. Roth, 389 lU. 287, 59 
N.E.2d 643 (1945) . This reserve-fund idea antedates World War 
n, but the desire to make provision for post-war improvements 
is what brought it in favor with state legislatures. By December 
31, 1945, twenty-six states had enacted laws authorizing one or 
more types of local units to set up some form of capital outlay 
reserve. Municipal Yearbook 1946, 191 (Inter’l City Mgrs.’ 
Ass’n) . 

New York and New Jersey have a “down-payment” plan, which 
requires a local unit to include in its budget a minimum appropri- 
ation of a fraction of the cost of a capital project to be partly 
financed by bonds in the fiscal year. This feature is to be found 
also in the Model City Charter. The design is to stimulate capital 
planning and to put a brake on ill-considered borrowing. 
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Some measure of state administrative supervision or control of 
local budgets and expenditures exists in the majority of the states. 
The subject is considered by Wylie Kilpatrick in State Supervi- 
sion of Local Finance, 23 et seq. (Pub.Admin.Serv.No.79, 1941.) 
State participation in local budgeting may be based on the theory 
of local responsibility kept in bounds by state supervision. Thus, 
in New Jersey, pre-audit of local budgets by the Director of Local 
Government is designed to assure legality, prevent mistakes and 
to bring about a balanced budget. This involves control of budget 
form and arrangement and review of a budget in the light of a 
detailed annual financial statement. The New Jersey plan substi- 
tutes state control only when local administration has resulted in 
defaults or other fiscal difficulties. In other states, notably New 
Mexico, actual state control of local expenditure exists as the 
normal system. 


CUMMINGS V. CITY OF SCRANTON 

Supreme Court of Pennsylvania, 1944. 348 Pa. 538, 36 A.2d 473. 

Patterson, Justice. This appeal by the council and certain 
employees of the City of Scranton is to determine whether the 
council of a city of the second class A has power to appropriate 
surplus funds, representing an unused balance under the general 
appropriation ordinance for the year, for the purpose of increas- 
ing salaries of some employees, without a certification by the 
mayor of an existing emergency, as required by the Act of 1901, 
P.L. 20, as amended by the Act of 1911, P.L. 461, 53 P.S. § 9503. 
We are of opinion that the court below properly held that the 
council does not possess such power. 

The Act of 1901, P.L. 20, as amended by the Act of 1911, P.L. 
461, 53 P.S. § 9503, governing appropriations by cities of the sec- 
ond class A, provides: “All taxes shall be levied and appropria- 
tions made annually, by general ordinances, prior to the first 
Tuesday of February, except . . . as may be made to pro- 

vide for the payment of the principal and interest of any bonds 
to be issued, and except also in cases of emergency, when, on a 
certificate signed by the mayor and controller that such emer- 
gency exists, a special appropriation may be made to meet the 
same.” The exceptions permitting special appropriations are ad- 
mittedly not here involved. The legislative mandate that all ap- 
propriations shall be made annually by general ordinance prior 
to the first Tuesday of February is clear. The Act of 1941, P.L. 
416, 53 P.S. § 10720, in no way alters the effect of that statute. 
It merely prescribes the procedure to be followed in enacting the 
annual appropriation ordinance. 

'irtr\-i>T\xT A Hi- A T TT "R 
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On December 17, 1942, city council, complying with the pro- 
cedure required by the Act of 1941, supra, enacted its annual ap- 
propriation ordinance wherein were set forth an estimate or 
budget of the various items of expense to be incurred during the 
succeeding year, including salaries of employees. On April 20, 
1943, council introduced an ordinance to amend the appropriation 
ordinance of December 17, 1942, “by transferring and appropri- 
ating certain funds and increasing the rate of salaries for certain 
employees in the various departments.” On May 5, 1943, the 
date for the third reading of saiid ordinance, the title thereto was 
amended and the departments to which the appropriations should 
be applied were named. As amended, the ordinance was passed 
the first, second, and third readings and adopted the same day. 
This ordinance was vetoed by the mayor. By a vote of 4 to 1 
council passed the ordinance over the veto. The funds attempted 
to be transferred and reappropriated consist of an unexpended 
balance for the year 1942, and a balance from salary appropria- 
tions for 1943 arising by reason of the induction of certain em- 
ployees into the armed forces. Warrants were subsequently 
drawn for W. C. Miller and John T. Trunzo, intervening appel- 
lants, in accordance with the supplemental appropriation ordi- 
nance. This bill in equity by Emily Cummings, Amber Jones, and 
Leland Marsh, resident taxpayers, appellees, was filed, praying 
for the issuance of an injunction restraining the mayor and city 
controller from approving said warrants and the city treasurer 
from paying any warrant drawn for the payment of wages under 
said ordinance. Preliminary objections were filed to said bill. At 
a pre-trial conference all facts stated in the bill were admitted. 
Conclusions of law were denied. After a hearing, the court below 
issued the restraining order complained of. 

Appellants contend (1) that the ordinance is not an appropri- 
ation ordinance but a transfer ordinance, authorized by the Act 
of 1901, P.L. 20, 53 P.S. § 8825; and (2) that council has the 
power, under the Act of 1911, P.L. 461, 53 P.S. § 9495, to deter- 
mine, in its discretion, the salaries of all city ofiicials and em- 
ployees who are not elected. Appellees contend that council is 
prohibited by various statutes from enacting the ordinance in 
question, and challenge the legality of the method pursued in en- 
acting said ordinance as well as its unconstitutionality (sic). . . 

An appropriation is the setting apart and establishing out of 
the general resources of the municipality, created largely by tax- 
ation, a certain fund for a particular purpose. See McQuillin, 
Municipal Corporations, Section 2346; 42 Am.Jur. 43. The law- 
ful transfer of money from one fund to another is not an appro- 
priation: City of Chicago V. Berger, 100 Ill.App. 158. There is an 
entirely new obligation created by the ordinance in question and 
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an appropriation of funds for the payment thereof; not merely 
the transfer of funds from one department to another. Had the 
items of appropriation, made in the general budget ordinance, 
been ti’ansf erred and no appropriation made, an entirely different 
situation would be presented. Cf. Bailey v. Philadelphia, 167 Pa. 
569, 574, 31 A. 925, 46 Am.St.Rep. 691. Assuming, however, that 
no appropriation had been made for the increase in salaries au- 
thorized by the ordinance in question, appellants could not enforce 
pajnnent of such increase for it is too well established to admit of 
argument that without an appropriation there can be no payment 
of salaries; Thiel v. Philadelphia, 245 Pa. 406, 408, 91 A. 490. 
Clearly this is an appropriation ordinance; council did not intend 
it to be a transfer ordinance. In Raton Waterworks Co. v. Town 
of Raton, 9 N.M. 70, 49 P. 898, a New Mexico statute provided that 
an ordinance making appropriations for the ensuing year should 
be enacted within the last quarter of the year. A general appro- 
priation ordinance was enacted in accordance with the statute. 
Subsequent thereto, council enacted a second ordinance, increas- 
ing the appropriations in certain respects. The court, in holding 
that the ordinance, passed after the beginning of the year and in- 
creasing the regular appropriation, was void insofar as the in- 
creases were concerned, said (page 908 of 49 P.) : “Trustees of 
defendant town corporation had no authority to enact and en- 
force Ordinance No. 64 . . . so as to in any manner change or 
affect the appropriations then existing for that fiscal year.” “ . . . 
if an annual appropriation ordinance is required by statute . . . 
for the ensuing year, such ordinance cannot be changed, after the 
beginning of such fiscal year, by an ordinance changing appropri- 
ations”; McQuillin, op. cit. supra, Section 2349, p. 989. 

Appellants argue, however, that the Act of 1901, P.L. 20, as 
amended by the Act of 1911, P.L. 461, 53 P.S. § 9495, expressly 
confers upon council the discretionary power to determine the 
salaries of all employees who are not elected. This act provides; 
“They [council] shall also have power to fix, from time to time, 
the salaries of all city officials and employes who are not elect- 
ed.” This statute cannot operate to nullify the legislative man- 
date of the Act of 1901, supra, that all appropriations shall be 
made annually by general ordinance prior to the first Tuesday of 
February. These two statutes must be read together. The legis- 
lature in enacting regulatory statutes intends a reasonable and 
just grant of power, not a power to be exercised arbitrarily, indis- 
criminately, and without regaid to the interests of those for whom 
benefits were intended. Provision has been made by the legis- 
lature requiring publication of the intended annual appropriation 
ordinance to enable the public to express its approval or disap- 
proval of contemplated disbursements. 
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Failure to construe “from time to time” with reference to the 
legislative mandate that all appropriations shall be made annually 
would enable city council to manipulate salaries as they might de- 
sire. No blueprint of expenditures would be assured of reasonable 
effectiveness. Any surplus accruing from whatever source, could 
be expended immediately to increase salaries. Conceivably no sur- 
plus would be preserved and applied to the budget for the ensuing 
year. Reduction of taxes would become a mere possibility. The 
construction contended for by appellant would tend most strongly 
to a loose and irresponsible fiscal policy and would open the doors 
to fraud and partisanship. The selection of 114 employees from 
a total of more than 900 employed by the City of Scranton, for a 
salary increase would inevitably result in confusion and dissatis- 
faction and tend to disrupt and destroy efficient service to the 
municipality. An intention to create such an undesirable situa- 
tion will not be attributed to the legislature. We are of opinion 
that the legislature intended “from time to time” to refer to the 
enactment of the annual appropriation ordinance. Council must, 
therefore, make provision in such ordinance for all increases in 
salaries which it might deem necessary and proper. It does not 
have power to fix salaries from week to week, month to month, 
or at any other time during the fiscal year after the enactment 
of a general appropriation ordinance. . . . 

The decree of the court below is affirmed. Costs to be paid by 
appellants. 


MURPHY V. TOWN OF WEST NEW YORK 

Supreme Court of New Jersey, 1945. 132 N.JJj. 505, 42 A.2cl 5. 

Heher, Justice. On August 12, 1942, the Board of Commis- 
sioners of the defendant municipality adopted a resolution de- 
claring that an “emergency has aiisen with respect to litigation 
in connection with funds on deposit in the closed New Jersey Title 
Guarantee and Trust Company,” for which “no adequate provi- 
sion” had been made in the current budget, and providing for an 
“emergency appropriation” of $10,000, “pursuant to R. S. 40:2- 
31(1).” Tliis action was set aside on certiorari on the ground that 
there was, in fact, no emergency within the purview of the stat- 
ute; and there was also a direction that certioi-ari issue to review 
a resolution adopted by the local governing body on October 5, 
1942, authorizing the payment of $7,500 to the defendant Glaub- 
erman, from the money so appropriated, as “a retainer as special 
counsel” to the municipality in the matter adverted to, and also 
a contract made with him for such services. Murphy v. West 
New York, 130 N.J.L. 341, 32 A.2d 850. This latter resolution 
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was also set aside as a corollary of the judgment vacating the ap- 
propriation; but there was no ruling as to the validity of the con- 
tract. 130 N. J.L. 569, 34 A.2d 78. 

A reargument was had on the prosecutor’s motion. He seeks 
an adjudication that the contract itself is invalid in toto as in 
contravention of R.S. 40:2-29 and 40:50-6 N.J.S.A. Challenging 
this contention, the defendant Glauberman also urges a re-ex- 
amination of the question of the validity of the resolution author- 
izing the payment of the "retainer” of $7,500. It is argued that, 
since the retainer has been paid to Glauberman, the question is 
now moot, and that the payment was not, in point of fact, made 
from money raised under the resolution in question, but from the 
town’s "current account fund,” and there was, moreover, an ap- 
propriation of $9,700 for “Special Services” in the 1942 budget, 
and therefore the payment was not made in violation of the stat- 
utes invoked. The cases of State (Hoxsey, Prosecutor) v. Mayor, 
etc., of City of Paterson, 40 N.J.L. 186; Heston v. Atlantic City, 93 
N.J.L. 317, 107 A. 820; and Sleight v. Board of Education of Pat- 
erson, 112 N.J.L. 422, 170 A. 598, are cited in support of this posi- 
tion. 

But the town’s comptroller testified, without contradiction, that 
there was no "appropriation sufficient to cover the payment” at 
issue “in the year 1942,” except that made by the “emergency 
resolution” of October (August?) 12th. If this was not so, why 
was it deemed necessary to use the emergency authority conferred 
by R.S. 40:2-31? 

R.S. 40:2-1 et seq., N.J.S.A. regulates “county and municipal” 
budgets. Section 40:2-29 ordains that, “Except as may be other- 
wise provided in section 40:2-31 . . . , no officer, board, body or 
commission shall, during any fiscal year, expend any money (ex- 
cept to pay notes, bonds, or interest thereon) , incur any liability, 
or enter into any contract which by its terms involves the expendi- 
ture of money: a. For any purpose for which no appropriation is 
provided in the budget or by temporary appropriation pursuant to 
section 40:2-12 . . .,orb. In excess of the amount appropri- 
ated for any such purpose”; and that "Any contract, oral or 
written, made in violation hereof shall be null and void as to the 
county or municipality, and no moneys shall be paid thereon.” 
The making of contracts and the expenditure of money for “capi- 
tal projects to be financed in whole or in part by the issuance of 
notes, or bonds,” and the making of contracts of lease or for serv- 
ices for a period exceeding the fiscal year in which such contract 
is made, “when otherwise provided by law”, are excluded from 
this prohibition. Concededly, section 40:2-12 has no application. 
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These are peremptory legislative mandates designed to incor- 
porate sound business principles and practices into the fabric of 
the local economy, with particular reference to the avoidance 
of waste, extravagance and ill-considered spending, and thus to 
safeguard the interests of those laden with the tax burden and 
otherwise to serve the common good; and it is axiomatic that they 
cannot be evaded by any pretense or device whatsoever. Frank 
Grad & Son, Inc. v. Newark, 118 N. J.L. 376, 193 A. 177. Though 
not an insurance against local maladministration, action by ordi- 
nance is a reflective process that also affords an opportunity for 
the expression of public opinion; and this is manifestly the ra- 
tionale of the statutory provisions under consideration. Vide 
R.S. 40:49-1 et seq., N.J.S.A. 

It does not matter that here the “emergency note,” authorized 
by the resolution passed in the purported exercise of the power 
granted by section 40:2-31, supra, was not in fact issued, and 
that the payment was made from “current funds” on hand. There 
was no appropriation of the money in compliance with the statu- 
tory command. The “Special Services Account” covered other 
anticipated expenditures; and, moreover, the account was far 
from sufficient to cover the payment. The local comptroller testi- 
fied that, while the payment to Glauberman was made from “cur- 
rent funds,” the note was held in reserve in the event that it be- 
came necessary to replenish the “current account”. The latter he 
termed “the title given to the entire budget.” He said that the 
procedure was “merely a matter of financing.” 

The case of Heston v. Atlantic City, supra [93 N.J.L. 317, 107 
A. 821] , is not to the contrary. There, the expenditure was made 
in the performance of a mandatory duty laid upon the governing 
body to have the annual audit of the city’s books and accounts 
made by “competent accountants,” and to publish the result of the 
examination; and the city’s “contingent fund” was drawn upon 
for the payment of accountants for semces rendered in the pei'- 
formance of the statutory direction. There was a reservation of 
the question of whether “such a fund maybe utilized for every ob- 
ligation not otherwise provided for.” Mr. Justice Mintum said: 
“It is enough for the purposes of this discussion to determine that, 
since the legislative requirement of publication of the financial 
status of the city was mandatoiy and imperative in character, the 
absence of a specific appropriation could not operate to defeat its 
execution, otherwise a well-defined legislative policy, presumably 
devised for the information of the citizen, as a basis for intelligent 
consideration in the direction of municipal affairs, could be effec- 
tually thwarted and subverted by studied inactivity, by a body 
possessing the peculiar threefold fimction of appropriating, legis- 
lating, and disbursing under a legislative conception of concen- 
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trated responsibility.” He continued: “It is also to be observed 
that the passage of the resolution required no immediate financial 
outlay, but that payment was to be ‘on the completion of such 
audit,’ which in fact happened after September 1, 1918, at which 
time a specific appropriation for the purpose was in existence, and 
the necessity of resorting to the contingent fund was thereby ob- 
viated.” He marked the distinction between cases in which “the 
duty to audit and publish the result was mandatory,” and “the 
ioc^ body was simply a legislative instrumentality in its execu- 
tion,” and those in which “the work undertaken by the municipal 
body . . . w'as entirely of a discretionary character, and in 

nowise imperative as a delegated legislative duty.” . . . 

Section 40:2-29, supra, renders “null and void” (as to the coun- 
ty or municipality) a contract made in violation of its terms. The 
contract here is plainly in that category. 

Invoking the principle of the case of Viracola v. Commissioner 
of City of Long Branch, 1 N.J.Misc. 200, 142 A. 252, it is contend- 
ed that the contract did not impose “any obligation to be paid in 
the year 1942;” that the town “would not have been in default 
and would not have breached the contract had it made no pay- 
ment” in that year; and that the contract “does not call for the ex- 
penditure of any money in the year 1942; it only calls for a prom- 
ise to pay when convenient.” This is obviously not so. 

The contract engaged Glauberman “to act as special counsel to 
associate with the Town Attorney ... in the prosecution” of 
a pending suit in chancery to enforce the Town’s claim to a pref- 
erence in the payment of its deposit in the defunct trust com- 
pany; and the town undertook to pay Glauberman 9% of the 
money recovered, but not less than $7500, “if there is a recovery,” 
and to pay him “as soon as conveniently possible after the execu- 
tion of this agreement, the sum of $7,500 as and for a retainer, 

. . . which retainer shall be considered payment in fuU for 

services rendered if and in the event there is a failure of recov- 
ery,” and “shall be applied in part payment to any amount which 
may be due” to Glauberman under the contract, in the event of 
a recovery. Glauberman undertook “to diligently prosecute said 
claim to the best of his professional ability, to its final disposition.” 
The contract was made on September 22, 1942; and the plain 
meaning of these provisions is that the Town would pay the “re- 
tainer” within the fiscal year. 'The parties themselves so con- 
strued the stipulation. As stated, the resolution authorizing the 
payment was adopted on the ensuing October 5th, and the “re- 
tainer” was paid the same day. Glauberman was retained because 
of what the governing body conceived was protracted delay in 
the prosecution of the suit ; and the parties contemplated prompt 
and diligent action. The term “retainer” is here used in the sense 
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of a fee paid to counsel to insure his future services, as well as 
compensation for the services thus to be rendered. It was an in- 
ducement to Glauberman to undertake the service prescribed by 
the contract. 

And there is manifestly no force to the contention, lastly made, 
that the invalidation of the contract “would be detrimental to the 
public interest and would result in a private injustice.” E contra, 
it would be a disservice to the public interest were such a disregard 
of the letter and spirit of the statute to be coimtenanced. The 
statute declares the consequences of a violation of the public policy 
therein laid down; and it must be enforced as written. Private 
interests yield to the legislative policy. 

The contract under review, and the resolution directing the 
payment of the “retainer” therein provided, are accordingly set 
aside, with costs. 


Jersey City spent money to finance an advertising campaign 
in opposition to proposed constitutional amendments, which 
would affect the taxation of railroad property in the state. The 
expenditure was charged to an appropriation for “Railroad Tax 
Litigation.” In brief, the background of that item was impor- 
tant litigation between the state and certain railroads over rail- 
road property taxes, in which the city had an interest and which 
was still pending. The Court of Errors and Appeals held, in an 
eight-to-four decision, “that a municipality may lawfully publi- 
cize, at public expense, what its governing body conceives to be 
sound reasons, relating to the essential local welfare, for the re- 
jection by the people of the State of proposed amendments to 
the Constitution” even though there was no express authority 
to expend money for such a purpose. It decided further, that 
the expenditure fell within the scope of the Railroad Tax Litiga- 
tion item and, thus, was properly chargeable to it. City Affairs 
Committee of Jersey City v. Board of Commissioners of Jersey 
City, 134 N.J.L. 180, 46 A.2d 425 (1946). The case is criticized 
in 46 Col.L.Rev. 864 (1946) and 59 Harv.L.Rev. 1172 (1946). 


SECTION 2. REVENUE 

The purpose of this section is to pre^nt a general view of lo- 
cal revenue sources and problems and to consider in some detail 
the legal aspects of certain branches of the subject, such as spe- 
cial assessment financing, which are not developed in other law 
school courses. 
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What may generously be called the contemporary system of 
local revenue is, in fact, a complex patchwork wrought in a pe- 
riod marked by greatly expanded governmental activity at fed- 
eral, state and local service levels. While the general property 
tax, with all its vagaries in policy and administration, remains 
the principal single producer of local revenue, service demands 
long since overreached it. To local demands has been added 
federal or state stimulation of local entry into or expanded local 
activity in this or that area of public service. The additional 
cost has had to be met in one way or another. In casting about 
for the needed funds local units have been guided more by expe- 
diency and political considerations than coherent revenue policy. 
Today we find local government, more especially the counties 
and municipalities, supported by a conglomeration of ad valorem 
property taxes, special assessments, capitation taxes, various, 
excises such as license and retail sales taxes, service charges, 
income from enterprises, federal and state grants in aid, allo- 
cations of federal and state tax revenues, fines and penalties and 
even severance and income taxes. For the most part the effect 
is regressive; burden is not geared to ability to pay. See Alvin 
H. Hansen and Harvey S. Perloff, State and Local Finance in the 
National Economy, c. 3 (1944). High federal income taxes have 
undoubtedly been an important factor here. Nor is there close 
correlation between burden and benefit. If a city depends upon 
utility net revenues to keep taxes down the effect is to call upon 
the utility consumer to finance other services. There is another 
policy consideration which should be mentioned. 

In the local revenue imbroglio there has been a definite trend 
toward financing local services with locally-shared federal and 
state revenues. Usually this involves no local responsibility for 
the imposition of the tax, the fruits of which are shared, and 
none for its administration. Is it desirable to leave local govern- 
ment without responsibility for the tax levies upon which it de- 
pends? The question strikes closer to the heart of genuine local 
autonomy than the presence vel non of conditions attached to 
federal or state grants-in-aid. It is evid.ent that the grant-in-aid 
is more sensitive to need than the tax-sharing device; the lat- 
ter may channel money into a local unit which already has ade- 
quate income. Yet, the grant-in-aid meets the objections as to 
local irresponsibility only to the extent that the local unit must 
put up funds of its own. A strong case has recently been made 
by an able student of local government for use of the tax supple- 
ment as a revenue tool calculated to rest responsibility on local 
shoulders for locally-shared state taxes. John F. Sly “Tax Sup- 
plements for Municipalities” 8 The Tax Review No. 2 (1947) . 
If a state tax is of a type, which could reasonably and effectively 



Sec. 2 


Revenue 


443 


be employed as a separate local levy, a local governing body 
might be authorized to add a supplemental levy, within statu- 
tory limits, which would be collected by the state, along with 
its levy, and turned over to the local unit. Mr. Sly refers to tax 
supplement precedents in several states. After the Supreme 
Court of Missouri decided, in Carter Carburetor Corp. v. City of 
St. Louis, 356 Mo. 626, 203 S.W.2d 438 (1947), that the St. Louis 
“earnings tax” on the eeirnings in the city of both residents and 
non-residents was not authorized by a broad charter grant of 
power to impose taxes on all subjects of taxation for all gen- 
eral and special purposes, it was urged by some that the legis- 
lature authorize mxmicipalities to add a supplemental levy to the 
state income tax. • See “Permissive Taxation Versus State Sub- 
sidy” (Missouri Public Expenditure Survey, January 1948) . The 
actual legislative answer was to give St. Louis (by H.B. No. 475, 
64th Gen.Assembly, 1948) authority for two years to levy and 
collect an earnings tax of not to exceed one-half of one per cent. 
Pursuant to this authority the maximum levy has been imposed 
by the Board of Aldermen, effective September 1, 1948. 

The shotgun approach to the local revenue problem is illus- 
trated by Ohio practice. In Ohio use is made of a great variety 
of formulae in allocating various state revenues to local units. 
In most instances the formula is fixed by statute, but the local 
share of the sales tax is distributed in each coimty among the 
several units in the county by the coimty budget commission in 
accordance with a general standard of need of funds for oper- 
ating expenses. Ohio Gen.Code § 5546-20 (Page, 1939); City 
of Columbus v. Budget Commission of Franklin County, 144 
Ohio St. 437, 59 N.E.2d 367 (1945). 

In 1946 New York adopted a relatively simple and direct plan 
of tax-sharing based upon population. N.Y. State Finance Law 
§ 54. The stated objectives are to support local government and 
to reduce real estate taxes. The law makes provision for an 
annual state allocation of $6.75 per capita to each city, $3.55 
per capita to each town, and $3.00 per capita to each village. 
The local units are left free to spend the money as they think 
best. 

Pennsylvania has taken a significantly different line. By an 
act of 1947 the state legislature granted broad power to the gov- 
erning body of each local unit or various types and classes to 
impose and collect for general revenue purposes and as it might 
determine “taxes on persons, transactions, occupations, privi- 
leges, subjects and personal property within the limits of such 
political subdivision” which are not subject to a state tax or li- 
cense fee. 53 Pa.Stats. § 2015.1 et seq. (Purdon, Supp.1947). 
The statute limits a local unit in the revenues it may collect 
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imder the act to the equivalent of the revenue which would be 
produced by the maximum ad valorem levy. 

A valuable post-war description of the sources of municipal 
revenue will be found in Hillhouse and associates, Where Caties 
Get Their Money (Mun. Finance Officers Ass’n, 1945) . See also 
the Municipal Year Book 1948, 176-192 (Inter’l City Mgrs’ Ass’n) . 


A. Ad Valorem and Other General Taxes 

Taxation is a subject of such dimensions and importance as to 
form the material for several law school courses. Nor is local 
taxation so peculiar as to preclude effective consideration in a 
general ta-xation course. It is not practicable, within the limita- 
tions of course time and book space, to deal with the subject 
here. 

There are, however, aspects of local taxing power which 
should be considered. The taxing power of a state resides in 
its legislature but it may be devolved upon local government to 
finance lawful local objectives. Immemonal usage, as well as 
express constitutional provisions in some states, downs any ques- 
tion as to the validity of such devolution, IV Dillon, Mun.Corps. 
§ 1375 (5th ed. 1911) ; Mo.Const. of 1945, Art. X, §§ 1 and 2(f). 
It is frequently said that local taxation depends upon an express 
grant of power. See People ex rel. Tolman v. Edward Hines 
Lumber Co., 385 111. 366, 52 N.E.2d 720 (1944). The power 
must be granted but clear implication is enough. Authority to 
tax to meet debt service on general obligation bonds has been 
implied from a grant of power to issue the bonds where there 
was no other means and nothing in the statute to deny the im- 
plication. United States v. New Orleans, 98 U.S. 381, 25 L.Ed. 
225 (1878). In contemporary municipal finance, a matter of 
that importance is not left to implication. 

Local taxation is governed by the general limitation, grounded 
in due process of law, that taxation be for a public purpose. It 
is subject to the further limitation that the object be a lawful 
purpose of the levying unit. See the materials set out at page 
828 et seq., infra. See also Jersey City v. Zink, 133 N.J.L. 437, 
44 A.2d 825 (1945), certiorari denied 326 U.S. 797, 66 S.Gt 493 
(1946). 
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ENGLISH V. SCHOOL DISTRICT OF ROBINSON 
TOWNSHIP 

Supreme Court of Pennsylvania, 1947. 358 Pa. 45, 55 A.2d 803. 

Allen M. Stearne, Justioe. Plaintiffs, three individuals, filed 
this bill to restrain the respondent school district of Robinson 
Township from levying a teix on “coal mined by the open pit 
method commonly called the stripping method . . . ” with- 

in the boundaries of the township. We were informed at the ar- 
gument that such coal is not otherwise taxed locally or by the 
Commonwealth. Plaintiffs are lessees of coal lands producing 
coal by the stripping method in the township. The defendants, 
who were elected school directors, acting on behalf of the school 
district of Robinson Township, by resolution, imposed the tax 
on coal produced between August 27, 1947 and July 1, 1948. 
They did so pursuant to Act No. 481, passed at the last session 
of the legislature and approved by the Governor June 25, 1947, 
P.L. 1145, 53 P.S. § 2015.1 et seq. 

At the outset, this Court is not concerned with the wisdom, 
need, or appropriateness of this legislation. Courts do not pass 
upon legislative wisdom but upon legislative power. Baldwin 
Tovmship’s Annexation, 305 Pa. 490, 496, 158 A. 272 (Maxey, 
J.) ; Olsen, Secretary of Labor of Nebraska, v. Nebraska ex rel. 
Western Reference & Bond Association, Inc., et al., 313 U.S. 236, 
246, 61 S.a. 862, 85 L.Ed. 1305, 133 A.L.R. 500 (Douglas, J.). 

Section 1 of the Act contains the following provision: 

“The duly constituted authorities of cities of the second class, 
cities of the second class A, cities of the third class, boroughs, 
towns, townships of the first class, school districts of the second 
class, school districts of the third class and school districts of the 
fourth class shall have the authority, by ordinance or resolution, 
for general revenue purposes, to levy, assess and collect or pro- 
vide for the levying, assessment and collection of such taxes on 
persons, transactions, occupations, privileges, subjects and per- 
sonal property within the limits of such political subdivision, as it 
shall determine, except that such local authorities shall not have 
authority by virtue of this act to levy, assess and collect or pro- 
vide for the levying, assessment and collection of any tax on a 
privilege, transaction, subject, occupation or personal property 
which is now or does hereafter become subject to a state tax or 
license fee; nor have authority to levy, assess or collect a tax on 
the gross receipts from utility service of any person or company 
whose rates and services are fixed and regulated by the Pennsyl- 
vania Public Utility Commission; nor have authority, except on 
sales of admission to places of amusement or on sales or other 
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transfers of title or possession of property, to levy, assess or col- 
lect a tax on the privilege of employing such tangible property as 
is now or does hereafter become subject to a state tax.” 

The bill alleges the statute is repugnant to the constitution of 
Pennsylvania, P.S., alleging violations of Article I, sections 1 and 
9; Article II, section 1; Article III, sections 3 and 7; Article IX, 
section 1, and section 1 of the Fourteenth Amendment of the fed- 
eral constitution. These allegations may be summarized by say- 
ing that the title of the Act is inadequate and that the bill con- 
tains more than one subject; that there has been unlawful dele- 
gation of power; that taxation pursuant to the Act takes prop- 
erty without due proems and also violates the uniformity require- 
ment. 

A number of parties were permitted to intervene at the argu- 
ment, among them the City of Pittsburgh, a city of the second 
class, and a number of coal companies engaged in business in 
other municipal subdivisions of the state. The Attorney General 
appeared on behalf of the Commonwealth. 

The statute in its presently important aspects resembles the 
Act of August 5, 1932, Ex.Sess., P.L. 45, 53 P.S. § 4613 et seq., 
commonly called the Sterling Act, authorizing the City of Phila- 
delphia, as a city of the first class, to levy taxes. The Sterling 
Act and municipal action pursuant to it were sustained in Blau- 
ner’s, Inc., et al. v. Philadelphia et al., 330 Pa. 342, 198 A. 889, 
891. The opinion in that case, written by Mr. Justice Drew, 
finally disposes, adversely to plaintiffs’ contention, of the objec- 
tions made to Act No. 481 so far as the objections would relate to 
authority conferred on cities of the second class, cities of the sec- 
ond class A, and cities of the third class. The opinion stated: “It 
is admitted that the legislature has the right and power to dele- 
gate to the city council the authority by ordinance to levy, assess, 
and collect taxes for general revenue purposes. Such a delega- 
tion of the taxing power is expressly sanctioned by section 1 of 
article 15 of the Constitution of Pennsylvania, which provides in 
part that ‘Cities . . . may be given the right and power 

. . . to exercise the powers and authority of local self-gov- 

ernment, subject, however, to such restrictions, limitations, and 
regulations, as may be imposed by the Legislature.’ This court 
has ruled that the legislative taxing power may be lawfully dele- 
gated to an elective city council. A most recent case in point is 
that of Wilson et ux. v. Philadelphia School District et al., 328 
Pa. 225, 195 A. 90, 113 A.L.R. 1401, in which Mr. Chief Justice 
Kephart reviewed the subject elaborately.” See also Philadel- 
phia V. Samuels, 338 Pa. 321, 12 A.2d 79. There remains for con- 
sideration, therefore, only the effect of the Act as to the other 
subdivisions of government affected by it. 
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The issue now before us is of course limited to the power of 
the defendant school district and the resolution complained of. 
No facts are in dispute. The petition of the plaintiffs, pursuant 
to which we took the original jurisdiction, avers that “no mate- 
rial issues of fact will be raised, but the pleadings will raise ex- 
clusively issues of law. . . . ” There seems to be some mis- 

apprehension on the part of some of the interveners as to the 
scope of our inquiry. Generally, the form of the prayer of their 
petitions was “to intervene in the above proceeding and to ap- 
pear and be heard by counsel and submit a printed brief and make 
oral argument at the hearing of said Bill of Complaint.” The 
orders are substantially in the form that petitioner “is permitted 
to intervene in the above proceeding and to appear and be heard 
by counsel and submit a printed brief and make oral argument 
. ” But in a brief filed on behalf of intervenors it is ar- 
gued that the ordinances described in the “petitions for leave to 
intervene violate the uniformity clause of Article IX, section 1.” 
The orders granting leave to intervene for the purposes specified 
do not go so far as to put in issue in this case the validity of ordi- 
nances passed by political subdivisions other than the school dis- 
trict of Robinson Township, challenged by the plaintiffs. We can- 
not adjudicate the merits of other ordinances in the absence of 
the political subdivisions that passed them. . 

We must reject the objections complaining of what the plain- 
tiffs call the delegation of power to the school district. Defend- 
ant school district’s power is not unlimited. Section 1 contains 
the following provision: “The aggregate amount of taxes annu- 
ally imposed by enactment of an ordinance or resolution by any 
political subdivision under this section shall not exceed an amount 
equal to the product obtained by multiplying the total assessed 
valuation of real estate in such political subdivision at the time 
of the said enactment by the maximum millage of tax thereon 
allowed by law.” Section 32 of the Statutory Construction Act 
provides that the singular may include the plural: 1937, P.L. 
1019, 46 P.S. § 532. It is really not so much a delegation of 
power to school districts as a direct assertion of the State’s power 
to tax enforced by the State’s agents: Minsinger v. Rau, 236 Pa. 
327, 84 A. 902, Ann.Cas.l913E, 1324. The statute makes school 
districts bodies corporate: 24 P.S. § 30; Commonwealth v. Pitts- 
burgh School District, 343 Pa. 394, 23 A.2d 496. The Constitu- 
tion in Article X, section 1, provides: “The General Assembly 
shall provide for the maintenance and support of a thorough and 
efficient system of public schools, wherein all the children of this 
Commonwealth above the age of six years may be educated, and 
shall appropriate at least one million dollars each year for that 
purpose.” In Minsinger v. Rau, supra [236 Pa. 327, 84 A. 903], 
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we dealt with the school district as “an agency of the common- 
wealth.” See also Duff et al. v. Perry Township School District, 
281 Pa. 87, 126 A. 202. The power to delegate to the elected 
school board as an agency of the Commonwealth the duty of levy- 
ing taxes in order to comply with Article X, section 1, is not now 
open to question. It is sufficient to refer to what was said in 
Wilson et ux. v. Philadelphia School District et al., 328 Pa. 225, 
195 A. 90, 113 A.L.R. 1401. At page 232 of 328 Pa., at page 95 
of 195 A., we said: “It is no doubt true in this state that the Leg- 
islature has conferred upon school districts the power to levy and 
collect taxes for school purposes, and this has been upheld with- 
out reference to any definite restrictions placed thereon. Blair 
V. Boggs Tp. School Dist., 31 Pa. 274; Wharton v. School Direc- 
tors, supra; Mellor v. City of Pittsburgh, 201 Pa. 397, 50 A. 1011; 
Duff v. Perry Tp. School Dist., supra. Laws have been enacted 
for school districts to levy taxes for purposes other than public 
education. Weister v. Hade, 52 Pa. 474; Keasy v. Bricker, 60 
Pa. 9; West Donegal Township v. Oldweiler, 55 Pa. 257. In none 
of these instances was the constitutional question of improper 
delegation of the taxing power raised; moreover, in all of them 
the directors of the school districts involved were elected by the 
people, and it is now too late to question the power of elective 
school boaifis to levy a tax. The first case that considered the 
question of delegation of taxing power was that of Minsinger v. 
Rau, supra. Prior to this decision, it had been taken for granted 
that the Legislature could empower the school district to levy 
taxes for educational purposes.” See also Commonwealth of 
Pennsylvania, State Employes’ Retiranent System v. Dauphin 
County, 335 Pa. 177, 179, 6 A.2d 870. 

We find no support for the objection that the statute is repug- 
nant to the requirement that all taxes shall be uniform on the 
same class of subjects within the territorial limits of the author- 
ity levying the tax and shall be levied and collected under general 
laws. The statute undoubtedly is general, effective, as it is, 
throughout the state excepting in cities of the first class, an ex- 
ception permitted by the classification provision of the Consti- 
tution: Article HI, section 34. The school district’s resolution 
now before us is general in its provisions and is effective through- 
out the territorial limits of the school district. The mere fact, if 
it be a fact, that the plaintiffs are at the present time the only 
parties engaged in the business in question does not make the 
resolution less general; if a second miner started in the same 
business tomorrow his product would immediately be subject to 
the tax. It was suggested in the oral argument that if the tax 
in this school district were sustained and if coal produced in the 
same way in another taxing district in the state were not sub- 
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jected to the same tax there would be a lack of uniformity repug- 
nant to the constitutional requirement. There is nothing in the 
record to support that argument because the requirement is that 
taxes in the same taxing district shall be uniform on the same 
class of subjects, not that the taxing districts of the state must 
get together and agree upon the same tax for their respective 
districts. Compare Moore v. Pittsburgh School District, 338 Pa. 
466, pages 472, 473, 13 A.2d 29, 32, in which we said: “The Con- 
stitution does not say that taxes shall be uniform as to classes 
of municipal divisions of the State, but uniform territorially as 
the State is divided territorially into cities, counties, tovmships 
and school districts. . . . We all know as a matter of fact 

that taxes are not uniform in the different school districts com- 
prising a class and never have been. They are bound to be dif- 
ferent because of varying local conditions. Under Minsinger v. 
Rau, there could have been a different tax in Philadelphia from 
that in Pittsburgh, the one could have been the maximum impost 
of 6 mills and the other the minimum of 5.” See also Sugar Notch 
Borough, 192 Pa. 349, 357, 43 A. 985; Clouser v. Reading, 270 
Pa. 92, 113 A. 188. 

For the same reason the statute cannot be held repugnant to 
the prohibition against local or special legislation. Under Article 
m, section 34, adopted in 1923, school districts have been classi- 
fied. The school boards of districts of the same class may tax at 
different rates without infringing the provision against local or 
special legislation: Moore v. Pittsburgh School District, 338 Pa. 
466, 13 A.2d 29. This is further illustrated by decisions under 
the Act of 1874, P.L. 230, as amended by the Act of May 23, 1889, 
P.L. 277, classifying cities. In Clouser v. Reading City, 270 Pa. 
92, 95, 113 A. 188, 189, we said: “The ordinance in question treats 
all the grocers in Reading alike, and the fact that other grocers 
in other municipal divisions of the state may be taxed differently, 
or not at all, makes no difference in legislating for the class of 
cities to which Reading belongs. The argument that the act in 
question is local, because some cities of the named class may tax 
grocers, while others of the class may not, was met and disposed 
of in Jermyn v. Fowler, 186 Pa. 595, 40 A. 972, wherein it was 
said, answering a like contention there made: ‘But this differ- 
ence is not radical or fundamental to the existence of the power; 
it relates only to the difference in the existing conditions in the 
different cities.’ The same argument could be made against the 
levy of general taxation if the rates differed in the different cities 
as they do.” See also Allentown v. Gross, 132 Pa. 319, 19 A. 269; 
Williamsport City v. Wenner, 172 Pa. 173, 33 A. 544. , 

We must also reject the suggestion based on Article I, sections 
1 and 9, and on section 1 of the 14th Amendment, that plaintiffs’ 
Fobdwam IjOCAi, Gov.U.C.B.— 29 
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property is taken without due process. There is no doubt of the 
state’s right to tax, and, as the cases cited show, there is no doubt 
of the state’s right to confer on the school district, as its agent, 
the power to levy and collect the tax. The courts are open to the 
taxable to challenge the tax, as the plaintiffs are doing in this 
suit. The fact that the right of appeal against the resolution or 
ordinance before the date at which it becomes effective provided 
for in section 3 of the statute is limited is immaterial; due proc- 
ess does not require such a privilege; indeed, if there were any 
basis for the argument of unconstitutionality based on this provi- 
sion of the statute the result would be merely to strike it out of 
the act pursuant to the severability provision contained in Sec- 
tion 8. Due process is not wanting in this case because it has 
long been settled in this Commonwealth that a plaintiff may go 
into equity to restrain attempted taxation for want of power to 
tax: Dougherty, Trustee, v. Philadelphia et al., 314 Pa. 298, 301, 
171 A. 583. In such circumstances there is no want of due 
process. 

The bill is dismissed, costs to be paid by plaintiffs. 


The American Municipal News for July 1948, vol. II, No. 11, 
p. 82, reports that 284 Pennsylvania local units, including 32 cit- 
ies, 123 school districts, 14 towns and townships and 115 bor- 
oughs, had adopted 55 income taxes. 111 amusement taxes and 
62 severance taxes. See Raymond E. Evleth, “A New Local Tax 
Policy in Pennsylvania” 52 Dick.L.Rev. 218 (1948), for additional 
statistics and a discussion of the Pennsylvania legislation. 

The two new types of local levies with the greatest revenue pos- 
sibilities are the sales tax and the income tax. In 1934 New York 
City pioneered in adopting a sales tax. New Orleans has since 
come to lean heavily upon it and now many smaller municipali- 
ties levy sales taxes. It is reported that over ninety California 
cities have sales taxes. American Municipal News, supra, at 87. 
The New York City tax has been the focus of much litigation, 
particularly with reference to interstate and foreign transactions. 
See esp. McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 
33, 60 S.Ct. 388 (1940) , and companion cases — ^familiar material 
to the student of Constitutional Law. 

Philadelphia has had an income tax since 1940. It has repeat- 
edly withstood attack in the courts. See Kiker v. City of Phila- 
delphia, 346 Pa. 624, 31 A.2d 289 (1943) , certiorari denied 320 
U.S. 741, 64 S.Ct. 41 (1943) ; Dole v. City of Philadelphia, 337 
Pa. 375, 11 A.2d 163, 767 (1940); City of Philadelphia v. Cline, 
158 Pa.Super. 179, 44 A.2d 610 (1945) , certiorari denied 328 U.S. 

Fobi)Ham Ix)CAL 
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848, 66 S.Ct. 1120 (1946); and City of Philadelphia v. Westing- 
house Electric & Mfg. Co., 53 Pa.D. & C. 343 (1945). The tax is 
a flat-rate levy, primarily on earnings, and the withholding device 
is used to effect collection at the source with respect to salaries 
and wages. A very signifl cant feature is the application of the 
levy to income earned in the city by persons residing outside as 
well as to income of residents earned beyond the limits of the 
city. Several major Ohio municipalities, in the exercise of home 
rule powers, and St. Louis, with the aid of statute, have made 
use of this Philadelphia experience. See, for the Ohio constitu- 
tional background, C. Emory dander and Addison E. Dewey, 
“Municipal Taxation — ^A Study of the Preemption Doctrine” 9 
Ohio StL.J. 72 (1948). 

These recent developments should provoke reflection. It will 
be interesting to observe the effect of city taxation of commuters 
upon inter-local relations and upon metropolitan organization. 
One may well ask whether the occupation by local government 
of new fields of taxation will complicate and render more regres- 
sive a tax system already open to question on both counts. 


B. Special Assessments 

A familiar method of financing local improvements is the spe- 
cial assessment. It is usually and properly classified as a form 
of taxation and, like general taxes, may be levied only for public 
purposes. While jurisdiction to impose general taxes is conven- 
tionally made out by reference to the general benefits of govern- 
ment extended by the taxing unit, a special assessment is based 
upon benefits in a more exacting sense. The tax is laid for a spe- 
cial purpose, which is calculated to benefit the property burdened 
to a degree not enjoyed by property not assessed. 

The device is far from new. In English law and practice it goes 
back to the Sixteenth Century improvement commissioners. It 
was employed in colonial America. A statute of 1691 made pro- 
vision for such financing by New York City. That and other 
early instance of legislation on the subject are noted in the lead- 
ing case of People ex rel. Griffin v. Brooklyn, 4 N.Y. 419, 438 
(1851). 

Subject to such special constitutional limitations as may exist 
in particular states, it may be said that the choice between gen- 
eral taxation and special assessments to finance an improvement 
involving special benefits is entirely a matter of legislative discre- 
tion. Certainly the Federal Constitution does not hamper this 
freedom of choice. See Memphis and Charleston Railway Com- 
pany V. Pace, 282 U.S. 241, 51 S.Ct. 108 (1931) . 
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By reason of its distinctive character a special assessment is 
not considered to be affected by constitutional or statutory tax 
exemptions, rate limitations and requirements such as property 
taxation in proportion to value and uniformity and equality. See 
5 McQuillin, Mun.Corps. § 2165 et seq. (Rev. vol. 1944), citing nu- 
merous cases. 

Whether under any ch'cumstances the power to impose special 
assessments may be implied is an academic inquiry. The power 
must, of course, be devolved by the state upon a local unit in one 
way or another; it certainly is not inherent. Public finance is 
too practical a matter to be rested upon implications of power. 
It is a practical necessity that there be enabling legislation mak- 
ing the basic grant of authority and laying down the primary pro- 
cedural pattern. It is necessary, moreover, that there be power 
to construct a given improvement as well as authority to finance 
it. Financing is an ancillary matter; it is but a means of effec- 
tuating the object financed. It is, of course, much easier to imply 
an ancillary from a grant of a primary power than the converse. 
Tooke, “Construction and Operation of Municipal Powers” 7 
Temp.L.Q. 267 (1933). 

The special assessment method may be used for any public im- 
provement as to which the special benefit theory is reasonably 
appropriate. While it has been used most commonly to finance 
street improvements, sewers, the laying of water lines, street 
lighting, drainage and irrigation those objects far from exhaust 
the possibilities. Thus, the device has recently been upheld in 
California as a means of financing public parking places for mo- 
tor vehicles. Said Mr. Justice Traynor; “Merchants frequently 
acquire and operate private parking places to attract customers 
and vacate buildings when no parking place for customers is avail- 
able. Parking places that tend to stabilize a business section, by 
making it readily accessible to trade, benefit the property in the 
vicinity.” City, of Whittier v. Dixon, 24 Cal.2d 664, 151 P.2d 57, 
153 A.L.R. 956 (1944). 

On the other hand, a viaduct designed to eliminate a grade 
crossing in a city where the Lincoln Highway crossed railroad 
tracks has been placed in the general improvement category. 
Hinman v. Temple, 133 Neb. 268, 274 N.W. 605, 111 A.L.R. 1217 
(1937). 

The special assessment status of public property has been 
briefly considered under the head of intergovernmental relations. 
See p. 138, supra). While state and local public property quite 
generally may be subjected to the burden of special assessments, 
enforcement by foreclosure of a lien might seriously affect public 
functions to which the property is devoted. The courts, accord- 
ingly, are no more disposed to uphold enforced sale than to per- 
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mit the levy of execution upon such property. The alternatives 
include ultimate enforcement of the lien when the public use of 
the property ends, general liability of the governmental unit to 
which the property belongs and direct resort to mandamus to 
compel provision for payment. For collections of cases see Notes 
95 A.L.R. 1394 (1935), 150 A.L.R. 1394 (1944). 


SUPERVISORS OF MANHEIM TOWNSHIP, LANCASTER 
COUNTY v. WORKMAN 

Supreme Court of Pennsylvania, 1944. 350 Pa. 168, 38 A.2d 73. 

Stern, Justice. We allowed an appeal from the Superior 
Court in this case (154 Pa.Super. 146, 35 A.2d 747) in order that 
we might review its decision sustaining the constitutionality of 
Section 386, Clause 2, of the General Township Act of July 14, 
1917, P.L. 840, as amended by the Act of April 27, 1927, P.L. 464, 
53 P.S. § 16903. 

This clause as amended provided that in townships of the sec- 
ond class the supervisors should have power “On the petition of 
the owners of a majority of the lineal feet frontage along any 
street, highway, or portion thereof . . . within the town- 

ship, to enter into contract, and shall contract, with electric, gas, 
or other lighting companies to light and illuminate (the) said 
streets and highways and other public places in said villages with 
electric light, gas light, or other illuminant. The township super- 
visors shall levy, for the maintenance of said lights, an annual 
tax upon all the property, including factories and places of busi- 
ness, abutting upon the said streets and highways ... in 
the district benefited thereby, based upon the assessment for 
county purposes. Such taxes shall be collected in the same 
manner as other taxes. . . . No such tax shall be levied 

against any farm land.” 

Charles E. Workman, appellant, is the owner of a lot of ground 
upon which is erected a two and a half story dwelling situate on 
the Lititz Pike in Manheim Township, Lancaster County. Man- 
heim Township is a tovmship of the second class. In pursuance of 
a petition of the owners of a majority of the lineal feet frontage 
for a distance of 11,950 feet along Lititz Pike the supervisors, on 
May 5, 1933, imposed for that year a street-light tax of three and 
a half mills upon that “district”, which included appellant’s lot. 
On December 30, 1936 a light-tax claim of $11.03 was filed 
against his property, upon which there was subsequently issued a 
scire facias. A petition by appellant to strike off the lien proved 
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unsuccessful and as the result of a jury trial a judgment for $16.- 
99 was obtained by plaintiffs. 

Article IX, Section 1, of the Constitution, P.S., provides that 
“All taxes shall be uniform, upon the same class of subjects, with- 
in the territorial limits of the authority levying the tax, and shall 
be levied and collected under general laws.” Obviously the tax 
imder consideration was not uniform within the territorial limits 
of the township for it was imposed only upon the properties with- 
in the district specified. The justification for its validity is sought 
by plaintiffs in the well-knowm principle that the requirement of 
uniformity does not apply to assessments for the cost of local im- 
provements. Hammett v. City of Philadelphia, 65 Pa. 146, 150, 
151, 3 Am.Rep. 615; In re Washington Avenue, 69 Pa. 352, 360, 
361, 8 Am.Rep. 255; Huidekoper v. City of Meadville, 83 Pa. 156; 
In re Saw-Mill Run Bridge, 85 Pa. 163, 166, 167; Michener v. City 
of Philadelphia, 118 Pa. 535, 12 A. 174; In re Grafius’ Run, 31 Pa. 
Super. 638, 640, 641; City of Philadelphia v. United States 
Housing Coi'poration of Pennsylvania, 82 Pa.Super. 343, 347, 
While ordinarily a tax cannot be imposed solely upon persons re- 
siding or properties situated in a particular portion of the terri- 
tory of the taxing authority, it is proper to make municipal as- 
sessments for local improvements; such assessments, although 
stated in Hammett v. City of Philadelphia, supra, to be a “species 
of taxation”, are not really taxes but claims laid against prop- 
erties specially benefited, being in the nature of an exaction from 
them of compensation for the presumed increase in their values 
resulting from the improvement. Special assessments have been 
levied in connection with the grading, curbing and paving of 
sti’eets, the building of sewers and culverts and the laying of 
water-pipes; where the question has arisen, it has also generally 
been held that the construction of the poles, wires, conduits, 
lamps and other fixtures of an electric street-lighting system 
constitutes a local improvement for the cost of the erection of 
which special assessments may be levied under proper statutory 
authorization. Ewart v. Village of Western Springs, 180 111. 
318, 322, 323, 54 N.E. 478, 479, 480; Ankeny v. City of Spokane, 
92 Wash. 549, 558, 159 P. 806, 809, L.R.A.1917A, 1093; Swetland 
Building Co. v. Children’s Home, 127 Or. 188, 194, 270 P. 927, 
929; School District No. 1 v. City of Helena, 87 Mont. 300, 309, 
287 P. 164, 167; Roberts v. City of Los Angeles, 7 Cal.2d 477, 
490-492, 61 P.2d 323, 328, 329. 

The weakness, however, of the contention that the street-light 
tax levied upon appellant’s property may be sustained as a special 
a.ssessment for a local improvement lies in the fact that it ignores 
the fundamental qualification established in Pennsylvania — what- 
ever may be the law in other jurisdictions — [that the exemption 
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of such an assessment from the application of the uniformity pro- 
vision of the Constitution relates only to an initial construction 
or installation of a permanent improvement and not to its con- 
tinuing maintenance or operation; an assessment for special 
benefits may be imposed only once as to any given improvement. 
This limitation stems from the leading case of Hammett v. City of 
Philadelphia, 65 Pa. 146, at page 156, 3 Am.Rep. 615, where Mr. 
Justice Sharswood said: “But when a street is once opened and 
paved, thus assimilated with the rest of the City and made a part 
of it, all the particular benefits to the locality derived from the 
improvements have been received and enjoyed. Repairing streets 
is as much a part of the ordinary duties of the municipality— for 
the general good — as cleaning, watching and lighting. It would 
lead to monstrous injustice and inequality should such general 
expenses be provided for by local assessments.” This and numer- 
ous cases which followed (for example. Appeal of the Protestant 
Orphan Asylum of Pittsburgh and Allegheny, 111 Pa. 135, 144,, 
3 A. 217, 219, 220; Erie’s Appeal, 305 Pa. 134, 137, 157 A. 476, 
477) have firmly established the doctrine that the maintenance 
of the streets of a municipality are for the benefit of the entire 
community and not merely of the abutting property owners. The 
furnishing of electric energy to a lighting system cannot there- 
fore be made the basis of an annual or recurring tax levied on 
properties alleged to be specially benefited thereby. 

There is but one theoiy upon which a street-light tax can be 
justified if not imposed generally upon the same class of subjects 
within the township, namely, as a reasonable charge for a product 
furnished, or additional service rendered, to particular persons or 
groups of persons within the township. The furnishing of light 
by a municipality is a function performed by it in its proprietary 
or quasi-private capacity, just as when it furnishes gas or water, 
or collects ashes, removes garbage, or operates and maintains 
sewers. Charges made in connection with such operations are 
based upon contract rather than taxation because those who con- 
sume the product or receive the service act in so doing volun- 
tarily, either as individuals or as a neighborhood or “district” 
group, and thereby impliedly agree to pay the price of the product 
furnished or service rendered. Such charges are “simply charges 
for a commodity sold as any others sell commodities.” Shirk v. 
Lancaster City, 313 Pa. 158, 173, 169 A. 557, 563, 90 A.L.R. 688; 
Hamilton’s Appeal, 340 Pa. 17, 21, 16 A.2d 32, 34. But they must 
be reasonably proportional to the value of the product or service 
received, for, if imposed without due regard to that requirement, 
“the charge provided for by the ordinance is, in legal effect, un- 
doubtedly a tax, and the obligation to pay it could be created 
only by the [township’s] exercise of its general taxing power. 
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. . . As a tax it is palpably violative of our constitutional 

provision, requiring unifomity of taxation.” Hamilton’s Appeal, 
340 Pa. 17, 24, 16 A.2d 32, 35, 36. 

The street-light tax imposed in the present instance was not 
measured by the service rendered, for it was based “upon the as- 
sessment for county purposes”. There is no necessary or even 
likely connection between a proper charge for the light furnished 
and the assessed valuations of the pi'operties abutting on the 
highway. This was the very method of charging which was 
declared invalid, as regai’ds sewer rentals, in Hamilton’s Appeal, 
supra, and in Philadelphia’s Petition, 343 Pa. 47, 21 A.2d 876, 
where it was held to constitute a tax rather than a service 
charge, and, as a tax, to lack the constitutional requirement of 
uniformity. When a municipality supplies light to abutting 
property owners it acts the same as a private corporation, and 
certainly a private corporation furnishing light could not charge 
for it according to the assessed valuations of the properties to 
which it was furnished. The accepted method employed in levy- 
ing special assessments for street improvements such as paving 
and sewer installations is based upon the foot front rule, not 
upon the valuations of the abutting properties, and, since it is 
impossible in the case of street lighting to apportion to each prop- 
erty a charge measured by any exact quantity or degree of user, 
the nearest approach to a reasonable and just allocation is to 
adopt that rule and to impose a charge of a stipulated amount per 
foot of highway frontage. While ordinarily the foot front rule is 
not adapted to rural districts (Seely v. City of Pittsburgh, 82 Pa. 
360, 22 Am.Rep. 760) it would be an entirely permissible, and in- 
deed the only valid method to employ hei'e, for according to the 
act under which this tax was imposed the lighting was authorized 
only in “villages”, by which was presumably meant built-up sec- 
tions, and farm lands were expressly and properly exempted from 
the tax. It may be fairly asserted that properties (other than 
farms) abutting on a highway receive the light from a street- 
lighting system in proportion to their respective frontages. 

To summarize therefore, — the street-light tax levied upon ap- 
pellant’s property was not a general tax, it was not a justifiable 
special asssessment, and it was not a valid charge for service 
rendered because not measured by the method essential to the 
validity of such a charge. It therefore constitutes a violation of 
Article IX, Section 1, of the Constitution, P. S. But it is uncon- 
stitutional also in another respect. According to the amendatory 
Act of April 27, 1927, P.L. 464, it was obligatory on the township 
supervisors to contract for the lighting when petitioned thereto 
by the owners of a majority of the lineal feet frontage along any 
portion of a street or highway within the township, and also 
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obligatory on them thereupon to levy a tax to maintain the lights. 
The action of the supervisors in furnishing the lighting and im- 
posing the tax was therefore determined wholly by the will of an 
unspecified number of abutting property owners, who, by their 
vote, could thus subject non-assenting neighbors to the burden of 
the tax; indeed the Superior Court said (154 Pa.Super. at page 
149, 35 A.2d at page 749) that “The supervisors were made mere- 
ly the representatives of the abutting property owners in enter- 
ing into such contract.” The effects of such a system are here 
illustrated by the fact that of the 27,350 feet of Lititz Pike which 
are in Manheim Township the first 1,400 feet immediately north 
of the City of Lancaster were not taxed at all; the next 11,950 
feet, which included appellant’s property, were taxed three and 
a half mills; the next 6,520 feet were taxed two and a half mills; 
the remaining 7,480 feet were not taxed; on another road in 
the township there was a light tax for that same year of two and 
a half mills, and on certain other streets one of two mills. These 
variations resulted from different groups of property owners peti- 
tioning, or failing to petition, the supervisors to install lights in 
front of their properties. If (as under the present act of May 1, 
1933, P.L. 103) the supervisors were merely empowered, instead 
of obliged, to install the lights and impose the tax, then, even 
though they acted in response to a petition by individual property 
owners, there could be no ground for objection, but where, as here, 
the tax is the automatic and inevitable result of action taken by a 
mere group of residents, the statutory provision establishing such 
a system is unconstitutional as delegating to private citizens the 
authority to establish the boundaries of a taxing district and to 
compel the imposition of a tax on the property owners therein. 
Moreover, as due process of law requires that one’s property 
should not be taken under the guise of taxation unless the taxing 
power is exercised by government and not by private individuals, 
the provision in question is, in the respect indicated, violative of 
the Fourteenth Amendment of the Federal Constitution. Brown- 
ing V. Hooper, 269 U.S. 396, 46 S.Ct. 141, 70 L.Ed. 330; State of 
Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 
116, 49 S.a. 50, 73 L.Ed. 210, 86 A.L.R. 654. 

The judgment of the Superior Court aflarming the judgment of 
the Court of Common Pleas of Lancaster County is reversed and 
judgment is here entered for defendant.^ 


1 The court’s footnote is omitted. 
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The Pennsylvania doctrine that special assessments may be laid 
only to defray the original cost of an improvement, which was ap- 
plied in the principal case, precludes the use of such financing not 
only for current operation and maintenance but also for the 
capital outlay involved in restoration or renewal. City of Harris- 
burg V. Segalbaum, 151 Pa. St. 172, 24 A. 1070 (1892). It applies 
to repaving, for e.xample, whether the original paving was 
financed by special assessments or otherwise. In neither case is 
this required by conventional special assessment theory. It is not 
readily conceivable that particular landowners will be specially 
benefitted by the operation of a public facility as well as by its 
original construction? While the decisions are not uniform, there 
is substantial authority that street sprinkling and cleaning may 
be financed by special assessments. See collection of cases in 5 
McQuillin, Mun.Corps. § 2184 (Rev. vol. 1944) . Genei'ally speak- 
ing, however, statutoiy authority for special assessment financing 
is confined to capital outlay. In the street paving cases the ques- 
tion has ai’isen whether it may validly be stipulated that the con- 
tractor guarantee maintenance for a stated period. If confined 
to making good on the original construction, as distinguished 
from repairs entailed by ordinary wear and tear, the guaranty 
may be considered a capital cost. See People ex rel. North v. 
Featherstonhaugh, 172 N.Y. 112, 64 N.E. 802 (1902) ; Note 72 
A.L.R. 644 (1931). Section 170 of the Constitution of Virginia 
contains an unusual provision forbidding special assessments ex- 
cept for the construction or “for the use” of sewers. This has 
been inteipreted to mean actual use, not availability for use. 
Southern Ry. Co. v. Richmond, 175 Va. 308, 8 S.E.2d 271 (1940). 

The Pennsylvania view that, once an improvement has been 
made, restoration or renewal, as by repaving, cannot be financed 
by special assessment, has not been favored. As indicated in 
Holswade v. City of Huntington, 96 W.Va. 124, 122 S.E. 449 
(1924), the prevailing opinion is that repaving may Just as truly 
be a local improvement in the special assessment sense as original 
paving. Whether it be permanent improvements or permanent 
waves that we are talking about, the connotation of “permanent” 
employed is a highly relative one. 

As indicated in Chapter 3 (see p. 209, supra), if the determi- 
nation of what property is to be embraced in an improvement dis- 
ti’ict or project is left to the voters, or to administrative officers, 
or the determination of particular benefits is left to administra- 
tive hands, procedural due process requires that the property 
ownere affected be accorded notice and an opportunity to be 
heard. Under the statute involved in the Manheim case petition- 
ing property owners determined, in effect, both that there would 
be a tax and what property would be taxed. This was considered 
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an unconstitutional delegation of governmental authority to 
private hands. Had the ultimate decision been left to the local 
governing body that infirmity would not have been present. 

A legislative determination of what property is benefited or 
the amount or extent of benefits obviates notice and a hearing. 
This legislative power may be devolved upon a local governing 
body. Devolution is ordinarily a practical necessity in deter- 
mining what property is benefited. The subject is hardly ap- 
propriate for consideration by the general legislative body even 
if it be not barred from acting by constitutional limitations on 
local and special legislation. The legislature may, however, as to 
particular benefits, lay down a general rule, such as the front- 
foot rule for street paving, which may effectively be employed by 
local authorities. For a short time around the turn of the cen- 
tury there was doubt as to whether the legislature could dispense 
with the procedure of determining benefits to particular land, 
after opportunity for a hearing, consistently with due process of 
law. The doubt was provoked by Norwood v. Baker, 172 U.S. 
269, 19 S.Ct. 187 (1898), a paving case in which the application 
of the front-foot rule to the property of the plaintiff was arbitrary 
as a substantive matter but in which the court went on to de- 
clare that special assessments in substantial excess of benefits 
constitute a deprivation of property without due process of law. 
This was thought to exact a particularized method of determining 
benefits, involving notice and an opportunity to be heard. As 
Judge Dillon has pointed out, earlier decisions had upheld legisla- 
tive apportionment of burden without regard to whether bene- 
fit might be exceeded so long as the method of apportionment was 
deemed reasonable. IV Dillon, Mun.Corps. § 1436 (5th ed. 1911). 
It is only fair to observe, however, that the foundation case, 
Davidson v. New Orleans, 96 U.S. 97, 24 L.Ed. 616 (1877), was 
decided before the Supreme Court had really begun the fashion- 
ing of Fourteenth Amendment due process as we know it. In a 
series of cases decided in 1901, the court laid at rest the notion that 
notice and an opportunity to be heard were necessary. French v. 
Barber Asphalt Paving Co., 181 U.S. 324, 21 S.Ct. 625, and com- 
panion cases. Use of the front-foot rule in levying paving assess- 
ments was upheld although no hearing as to benefits was pro- 
vided. 

Any legislative rule governing apportionment of burden, which 
is deemed a reasonable method for the given type of improve- 
ment, whether the rule be based on frontage, valuation, area or 
other factor, consists with procedural due process. See Roberts 
V. Richland Irrigation District, 289 U.S. 71, 53 S.Ct. 519 (1933). 
Square footage, as well as frontage, has been used in apportion- 
ing street paving costs. Hagman v. City of New Orleans, 190 La. 
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796, 182 So. 753 (1938). Despite its general effectiveness, how- 
ever, a legislative rule of apportionment may be so arbitrary as 
to particular property that its application to such property will 
not be upheld. This may be the case, for example, of the applica- 
tion of the front-foot rale in imposing a paving assessment upon 
an irregularly shaped lot, where the effect wall be gross inequality 
of burden. But see Donaldson’s Heirs v. City of New Orleans, 
16 La. 1059, 118 So. 134 (1928). 

We have been considering the type of assessment which is 
levied in full at one time (although provision may be made for in- 
stallment payment) and imposes a separate lien upon each parcel 
of propeiiy affected. Quite different is the method of organ- 
izing an incorporated improvement district. While the theorj^ 
of apportioning the burden may be benefits and the district may 
be created to make a specific improvement, as distinguished from 
general respon.sibility in a given area for a particular function, 
the levy is not uncommonly an annual ad valorem or acreage tax 
imposed to meet principal and interest requirements of bonds 
issued to finance the project. Due process is no obstacle here, 
even though burden may in fact exceed benefit. The situation is 
treated substantially like that where resort is had to ad valorem 
taxation to provide for debt service on general obligations of gen- 
eral function local units. If the going gets rough there may be 
a heavy cumulative burden upon the faithful taxpayer. Norris 
v. Montezuma Valley Irrigation District, 248 F. 369 (C.C.A. 8th, 
1918), certiorari denied 248 U.S. 569, 39 S.Ct. 10 (1918). 

It must not be assumed from the fact that a special assessment 
does not offend any Federal constitution limitation that it is con- 
sistent with the state constitution. In addition to pertinent spe- 
cial constitutional provisions in certain states it is to be noted that 
some state courts adhere to the Norwood v. Baker concept that a 
burden substantially exceeding benefit may not validly be im- 
posed. See IV Dillon, Mun.Corps. § 1437 et seq. (5th ed. 1911) ; 
5 McQuillin, Mun.Corps. § 2440 (Rev. vol. 1944) ; Note 56 A.L.R. 
941 (1928). 

Special Assessment Procedure 

The procedure employed in special assessment financing varies 
so much from state to state, taxing unit to taxing unit and func- 
tion to function that generalization is hazardous. To pin the 
matter down to the practical level governing legislation in a par- 
ticular state must be consulted. A rough outline of the procedure 
which may be followed in a paving case, for example, may, how- 
ever, afford a working idea of what takes place. 

1. Action may be initiated by petition of property owners or 
by the local governing body. In either event, the ultimate deci- 
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Sion to undertake the project and to finance it by special assess- 
ments will be that of the governing body. 

2. The first formal step by the governing body is the adoption 
of a resolution of intention to make the improvement. The reso- 
lution will describe the proposed improvement at least in a gen- 
eral way. 

3. Publication of notice of intention follows. It informs in- 
terested parties of the date set for hearing objections. 

4. Hearing. 

5. If there are no objections or those advanced are rejected the 
governing body will determine by appropriate measure, usually a 
resolution, that the improvement shall be made and provide for 
the preparation of plans and specifications and for advertising for 
sealed bids. 

6. Notice to bidders is given by publication. 

7. The contract is awarded to the lowest responsible bidder. 
There may be an additional requirement that the bidder be able 
to furnish satisfactory security and the governing body may have 
authority to reject all bids and readvertise or make a private 
award for an amount not greater than lowest bid received from a 
responsible bidder. 

8. The contract is signed upon behalf of the local unit by the 
officers designated by the governing body. It is sometimes re- 
quired that the form of the contracts be prescribed by resolution. 

9. At this stage there may be very important variations. Un- 
der some statutes the appropriate oSicer (e.g., City engineer) is 
called upon at this point to make a report showing total project 
costs and the amount chargeable to each parcel of land subject 
to assessment (according to frontage or other governing rule of 
apportionment) . His report is made the basis of an assessment 
ordinance. Quite commonly, on the other hand, the assessments 
are not levied until the work has been completed and accepted. 
Under either method it may be required that a hearing be con- 
ducted with a view to correction of errors, on valid objections 
made at the hearing, before final adoption of the assessment 
ordinance. 

10. The levy is certified to the proper officer for collection. 

11. The property owner is usually accorded an option, avail- 
able for a limit^ period, to pay his assessment in a lump sum or 
in annual installments over a period of years. 

12. Collection of assessments may be anticipated, under ap- 
propriate enabling legislation, by the issuance of bonds or certifi- 
cates of indebtedness. These obligations are of two principal 
types. The first is a general obligation of the local unit to be 
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met by general taxation to the extent that special assessment 
collections fail to cover debt service. The second is a special 
obligation payable solely from the assessments. 


WERNINGER V. STEPHENSON 
Supreme Goxirt of Appeals of West Virginia, 1918. 82 W.Va. 367, 95 S.E. 1035. 

POFFENBARGEK, P. This appeal is a continuation of the resist- 
ance to a bill for the enforcement of lien for paving assessments 
by the owner of the abutting property upon which they were 
made, on the ground of invalidity thereof by reason of a substan- 
tial departure from the contract between the city of Huntington 
and the contractor, in the performance thereof, or such nonper- 
formance or defective performance as suffices to invalidate the 
assessments, notwithstanding the property owner’s knowledge of 
the departure and confirmation of the assessment after notice, 
without objection on his part. The aggregate of the amounts 
of the assessments involved in this suit is not large, but numerous 
others, amoimting in all to $30,000 or $35,000, are, it is said, re- 
sisted on the same grounds, whei’efore very considerable amounts 
depend upon the result. 

The paving was done under a charter clause providing for pay- 
ment of the cost thereof by the abutting property owners, in five 
equal installments, evidenced by as many paving certificates bear- 
ing interest, and payable, respectively, in thirty days, one, two, 
three, and four years, and for sale of such certificates to the con- 
tractor doing the work or any other person. The amounts speci- 
fied in the certificates are made liens on the assessed lands, lots or 
parts of lots, enforceable by suit in the name of the holders, and 
debts against the owners of the real estate, collectible in the 
manner provided by law for the collection of other debts. The 
contract out of which the certificates in question arose was made 
between the city and J. Ullom, who, being unable to finance the 
work, as it progressed obtained advancements from the plaintiff, 
Weminger, in the course of the performance of his contract, and 
assigned to him the certificates involved in this suit after issuance 
thereof. 

Under the charter provisions, the power and authority of the 
city to grade and pave its avenues, streets, roads, and alleys are 
very broad. Without a petition therefor, it may order any of 
them to be improved, and ass«s the entire cost thereof, except 
that of intersections, against the land, lots, and fractional parts 
of lots fronting thereon; and, upon the petition of the owners of 
property constituting not less than half of the frontage upon any 
street, avenue, road, or alley, it may cause such improvement 
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to be made, and assess the entire cost to the abutting properties 
and their owners, and assume the certificates representing the 
cost of paving the intersections, or refxmd it, if it sees fit to do so. 
It may do the work itself, and its decision to perform it may be 
made without notice, or after publication of notice of its intention 
to let the work to contract and a request for bids, or after re- 
jection of bids submitted. The board of commissioners are 
clothed with full power and discretion as to the character of the 
improvement to be made. They may pave with brick, wooden 
blocks, asphalt, or other suitable material or they may maca- 
damize the streets, avenues, roads, or alleys, or otherwise per- 
manently improve or repair the same. The only act required in 
the nature of a condition precedent is the passage of an ordinance 
or resolution by the board of commissioners, ordering the work to 
be done, and stating the method of payment, except in those in- 
stances in which the work is let to contract. When the board pro- 
poses to let it to contract, it is required to publish a notice calling 
for bids or proposals. In such case the city is required to approve 
and adopt plans and specifications of the work to be done before 
advertising for bids, which shall be referred to in the advertise- 
ment and the contract made. However the work is done, two 
methods of payment are provided for: (1) Out of the city treas- 
ury, with funds to be provided by a sale of bonds, if necessary; 
and (2) by the issuance of paving certificates. The only dif- 
ference in the amounts of the assessments between an improve- 
ment made by the board upon its own initiation and one made up- 
on the petition of property owners is the inclusion of the cost of 
paving intersections in the latter case, which the city may pay or 
refund or not, at its discretion. ... 

In the absence of proof of fraud or bad faith, or such a radical 
and manifest departure of the work done from that ordered and 
contracted for as makes it substantially an improvement different 
in general character from the one contemplated, one not ordered 
nor contracted for, acceptance of the work by the city or other 
public corporation for which it is done is held, by the great weight 
of authority, to be final and conclusive. “In accordance with the 
theory already given as to the effect of the acceptance of work by 
the city or other public corporation, it has been said that, if the 
public corporation has accepted the work as being in proper per- 
formance of the contract under which the improvement has been 
constructed, the question of actual performance as a matter of 
fact is immaterial, if it cannot be shown that in accepting the 
work the proper officials were guilty of fraud or bad faith.” Page 
& Jones, Taxation by Assessment, § 532. “It is held in some 
jurisdictions that if an improvement has been constructed to the 
satisfaction of the public authorities, and has been accepted by 
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them, defects in performance are no defense to the assessment, 
unless the improvement is a different one from that which was 
contracted for.” Page & Jones, Taxation by Assessment, § 533. 
Cooley on Taxation assex’ts the same general rule and the excep- 
tion thereto. 3d Ed. pp. 1280-1283. To review the decisions up- 
on which the text is founded would involve an unnecessary con- 
sumption of time and laboi’. 

It is sometimes difficult to distinguish between substantial per- 
fonnance accepted by the city and a departure amounting to the 
substitution of one improvement for another, which cannot be 
made binding by an acceptance; but it is obvious that the im- 
provement for which these assessments were made does not de- 
part fi'om the one ordered in respect of location or general char- 
acter. It is a street paved with brick of the kind and quality 
ordei'ed and contracted for, as determined by a decided pre- 
ponderance of the evidence. In respect of durability, utility, val- 
ue, and convenience, it may fall somewhat short of the expecta- 
tions of the owners of the abutting property, but as to this there 
is no preponderance against the finding of the trial court. There 
was a departure only in the matter of the material used in the 
base, and what was used could have been provided for in the 
contract and specifications. Believing it to be as good or better 
than that actually specified, the city authorities have accepted 
the work. Such departures do not invalidate. A five-inch gutter 
and curb may be accepted under a contract calling for six inches. 
Chicago V. Sherman, 212 III. 498, 72 N.E. 396. The use of less 
cement than is specified, a kind other than that specified, lime 
screenings in place of- sand, and failure to plaster curb walls as 
required, do not invalidate. People v. Whidden, 191 111. 374, 61 
N.E. 133, 56 L.R.A. 905. Although the cement used is inferior 
and the sidewalk two or three inches shorter than that provided 
for, and made of softer stone, the work is the same as that con- 
tracted for. Marshall v. People, 219 111. 99, 76 N.E. 70. A de- 
parture as to location or general character is fatal and incurable 
by acceptance. What is virtually a dirt road cannot be accepted 
under a contract calling for construction of macadam road. Gage 
v. People. 200 111. 432, 65 N.E. 1084; Id., 193 111. 316, 61 N.E. 1045, 
56 L.R.A. 916. If the grade is changed so as greatly to increase 
the cost, the improvement is regarded as a new one. Eustace v. 
People, 213 111. 424, 72 N.E. 1089. These holdings suffice for 
illustration of the rule and its exception. 

The notice and contract may have been intended to subserve 
and protect the interests of the owners of the assessed properties 
as well as those of the city and the general public, and such own- 
ers may have had the right to compel full compliance with its 
terms; but, if so, there is good reason for requiring timely exer- 
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cise thereof. The law vests authority in the city to raise funds 
by means of assessments against their property for the construc- 
tion of a work by which they are pecuniarily benefited and in 
which they have a special or peculiar interest. If they may in- 
tervene, by injunction or otherwise, during the progress of the 
work, to prevent departui’es from the contract in minor respects, 
it does not follow that they may forego such right, remain passive 
and quiescent until the work has been completed at heavy ex- 
pense, and then take the benefit of the improvement as made 
and refuse to pay their just proportions of the costs. Where such 
right of intervention is admitted and recognized, it must be exer- 
cised before confirmation of the assessment or not at all. People 
V. Whidden, 191 111. 374, 61 N.E. 133, 56 L.R.A. 905; Fisher 
V. People, 157 111. 85, 41 N.E. 615; People v. Green, 158 111. 594, 
42 N.E. 163. The right to intervene while the work is in progress 
affords them ample protection, and to permit them to avoid the 
assessments after completion and acceptance would result in 
great injustice to taxpayers and unfairness to the authorities 
charged with the execution of the city’s powers as well as the 
contractors. Here there is not the slightest evidence of any 
fraud or lack of good faith on the part of the commissioners or 
the contractor, and the work done is substantially the same as 
that contracted for. 

The objection that two lots were assessed jointly is untenable. 
Nothing in the charter requires separate assessment of adjacent 
lots owned by the same person, and the court cannot read such a 
requirement into it. Hager v. Melton, 66 W.Va. 62, 73, 66 S.E. 
13. 

Nor was it beyond legislative authority to make the assess- 
ments personal debts against the owners of the properties as- 
sessed. St. Mary’s v. Locke, 73 W.Va. 30, 80 S.E. 841. 

For the reasons stated, the decree complained of will be af- 
firmed. 


The usual sanction for the enforcement of special assessments 
is a lien upon the property benefited, which may or may not be 
superior to ordinary encumbrances and on a parity with ad 
valorem tax liens, depending upon the legislation of the given 
jurisdiction, and which is subject to foreclosure upon default in 
payment of the assessment. Numerous authorities are cited in 
5 McQuillin, Mun.Corps. § 2262 (Rev. vol. 1944). “About half 
of the States permit of the issuance of obligations payable solely 
out of special assessments, but permit later assessments to be 
levied against the same properties, the lien of which takes pri- 
ority over the lien of prior assessments.” David M, Wood, “Erie 

Fordttam IjOCAr. Gov*TT.ri.B.----v^O 
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Railroad & Tompkins; Significance of U. S. Supreme Court 
Ruling to Municipal Bondholders” 136 The Daily Bond Buyer 
1174 (1942). 

Whether the owner may be subjected to personal liability is 
another matter. In principle, the position taken by the West 
Virginia Court appears sound as to resident owners. Ultimately 
and practically all taxes are imposed on people, not things. If 
an asses.sment is validly apportioned and laid in the first instance, 
there would appear to be no departure from special assessment 
theory in providing for personal liability as one means of en- 
foi-cement; under such circumstances the benefit has been re- 
ceived and the owner is merely being held accountable generally 
to pay for it. This view is supported by Davidson v. New Or- 
leans, 96 U.S. 97, 24 L.Ed. 616 (1878). The state decisions, how- 
ever, are at odds on the question. See Note 127 A.L.R. 551 
(1940). 

In Dewey v. Des Moines, 173 U.S. 193, 19 S.Ct. 379 (1899), an 
attempt to render a non-resident owner pei'sonally liable for an 
assessment was nullified. Actually, there was no provision for 
personal service and none made upon the non-resident but the 
court declared broadly that the state lacked legislative power to 
provide for pei’sonal liability. Nickey v. Mississippi, 292 U.S. 
393, 54 S.Ct. 743 (1934) , permitted resort to property other than 
that taxed to enforce collection of a non-resident’s ad valorem 
taxes. Were the question presented today it is not unlikely that 
the court would uphold a rule of personal liability, if, of course, 
personal jurisdiction of the non-resident were obtained in the 
enforcement proceeding. See Rubin, “Collection of Delinquent 
Real Property Taxes by Action in Personam” 3 Law and 
Contemp.Pi’ob. 410, 422 (1936). 

Not uncommonly a special assessment statute gives the prop- 
erty owner the option of paying the full amount of his assess- 
ment within a brief period, such as thirty days, or of electing in 
writing within that period to pay in installments over a period 
of years. The question has arisen whether the municipality 
may elect the installment plan where the property owner does 
nothing during his option period. An affirmative answer was 
given in City of Salisbury v. Arey, 224 N.C. 260, 29 S.E.2d 894 
(1944). Pertinent paragraphs of the opinion of Judge Denny, 
for the court, follow. 

“On the first question the appellants contend that in the ab- 
sence of a written request from the property owner to be per- 
mitted to pay the a.ssessment in installments, the City had no 
authority to divide the assessment into installments, but was 
limited to a foreclosure proceedings for the collection of the 
entire amount, which proceedings could have been instituted at 

FdEBHAM IjOCAL OO'V.IJ.C.B. 
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any time within ten years after the expiration of thirty days 
from the confirmation of the assessment roll on 6 April, 1926, 
and rely upon the following authorities: City of Lexington v. 
Crosthwait, 78 S.W. 1130, 25 Ky.Law Rep. 1898; City of Lex- 
ington V. Woolfolk, 138 Ky. 392, 128 S.W. 104; Hubbell Son & 
Co. V. Hammill, 187 Iowa 1083, 175 N.W. 41; Schaefer v. Hines, 
56 Ind.App. 17, 102 N.E. 838; Cleveland v. Spartanburg, 185 
S.C.. 373, 194 S.E. 128; and Blake v. Spartanburg, 185 S.C. 398, 
194 S.E. 124, 114 A.L.R. 395. An examination, however, of these 
authorities, discloses that in each case an agreement between 
the City and the land owner was required, either by statute or 
by the ordinance authorizing the local improvements, before the 
City could divide the assessment into installments. There is no 
such requirement in our statute or in the preliminary resolution 
authorizing the local improvements for which the original assess- 
ment involved herein was levied. The statute requires the pre- 
liminary resolution to designate the terms and manner of the 
payment. G.S. § 160-83, C.S. § 2708; and the resolution pro- 
vided: That the owners of the abutting property affected hereby 
shall pay the amount assessed against their property in cash upon 
completion of the work and confirmation of the assessment roll, 
as provided in said article (Sec. 6, Chap. 56 Public Laws of 1915, 
G.S. § 160-83, C.S. § 2708), or in ten equal annual installments 
bearing interest at the rate of 6% per annum from the date of 
the confirmation of the assessment roll. 

“The pertinent part of G.S. § 160-91, C.S. § 2716, is as follows: 
The property owner or railroad or street railway company here- 
inbefore mentioned shall have the option and privilege of pay- 
ing for the improvements hereinbefore provided for in cash, or 
if they should so elect and give notice of the fact in writing to 
the municipality within thirty days after the notice mentioned 
in next succeeding section, they shall have the option and pi'iv- 
ilege of paying the assessments in not less than five nor more 
than ten equal annual installments as may have been determined 
by the governing body in the original resolution authorizing such 
improvement. * * * The whole assessment may be paid at 

the time of paying any installment by payment of the principal 
and all interest accrued to that date. 

“We think the foregoing provisions in the above statute were 
enacted for the benefit of the property owner, giving the owner 
a period of thirty days from the date notice is given as required 
by G.S. § 160-92, C.S. § 2717, in which to pay the assessment in 
cash, without interest; or, if he should so elect and give notice 
in writing to the municipality within said period of thirty days, 
that he desires to pay his assessment in installments, then it 
becomes mandatory upon the City to permit such property own- 
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er to pay his assessment in installments. But, where the prop- 
erty owner remains silent and neither pays in cash within the 
thirty-day period nor signifies in writing his election to pay in 
installments, the option passes to the municipality to proceed 
to foreclose and collect the entire assessment or to collect the 
assessment in installments, as provided in the original resolution 
authorizing the improvements. 

“Upon the facts presented on this record, the governing body 
of the City of Salisbury had the same right to waive the failure 
of the property owner to pay the assessment in cash and to col- 
lect the assessment in installments in accordance with the terms 
and provisions of the resolution authorizing the improvements, 
that it has to waive the acceleration provision contained in the 
same statute in cases of default, which provision is as follows: 

. . . In case of the failure or neglect of any property owner 

. . . to pay any installment when the same shall become 

due and payable, then and in that event all of the installments 
remaining unpaid shall at once become due and payable and such 
property . . . shall be sold by the municipality under the 

same rules, regulations, rights of redemption and savings as are 
now prescribed by law for the sale of land for impaid taxes. 
G.S. § 160-91, C.S. § 2716. Our Court has held that the above 
acceleration provision was enacted for the benefit of the mu- 
nicipality and may be waived without starting the nmning of 
the statute of limitations as to unmatured installments. Town 
of Farmville v. Paylor, 208 N.C. 106, 179 S.E. 459, which deci- 
sion is in accord with the following decisions from other juris- 
dictions: Town of Cheraw v. Tumage, 184 S.C. 76, 191 S.E. 831; 
Mayor and Aldeimen of the Town of Morristown v. Davis, 172 
Tenn. 159, 110 S.W.2d 337, 113 A,L.R. 1164; City of Jackson v. 
Willett, 178 Tenn. 605, 162 S.W.2d 367; Barber Asphalt Paving 
Co, v. Meservey, 103 Mo.App. 186, 77 S.W. 137; Voorhees v. 
North Wildwood, 75 N.J.L. 463, 68 A. 175; City of Middlesboro 
V. Terrell, 259 Ky. 47, 81 S.W.2d 865. 

“In the case of City of Jackson v. Willett, supra [178 Tenn. 
605, 162 S.W.2d 369] , the Supreme Court of Tennessee was con- 
sidering the identical question we have under consideration, 
except the City of Jackson was under no obligation to grant 
the property owner the privil^e of paying on the installment 
plan unless and until the property owner agreed in writing not 
to contest the debt. The Court held that: The municipality had 
the right by virtue of this provision to refuse to grant to the 
taxpayer the ‘privilege’ of the installment plan of payment, un- 
less and until the written agreement not to contest the debt had 
been entered into, and upon the failure or default of the tax- 
payer in this regard, the city had the right to demand and col- 
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lect the payment in cash. But, just as with the acceleration 
clause, the provision was obviously for the benefit of the city, 
to be exercised or waived at its option. We can find no reason 
for applying the rule to the provision for acceleration, which 
does not call for its application to tlie provision under consid- 
eration. The principle involved is the same. In both cases the 
taxpayer seeks to penalize the city for its indulgence; in the one 
case for its failure to mature the entire debt by enforcement of 
the statutory acceleration provision, and in the other for its fail- 
ure to enforce payment of the entire debt in cash under the per- 
tinent statutory provision. Likewise, in the case of City of Nor- 
man V. Allen, 47 Okl. 74, 147 P. 1002, it was held and approved 
in City of Norman et al. v. Van Camp et al., 87 Okl. 182, 209 P. 
925, 927, that where the ordinance provides that the property 
owners may, within 30 days from the passage thereof, have the 
privilege of paying all assessments without interest, and if such 
property owners do not avail themselves of such privilege, their 
assessments and installments thereof shall draw interest from 
the date of the passage of the assessing ordinance, and the in- 
terest on the whole or entire unpaid installments and assess- 
ments then be payable annually at the time the respective install- 
ments under the assessments are payable.” 


C. Services Charges 

A very poorly conceived constitutional amendment, which Im- 
posed drastic limitations on property tax levies, was adopted in 
West Virginia in 1932. The idea was to curb expenditure; scant 
thought was given to how governmental services, which had 
been the responsibility of the local units, dependent upon ad 
valorem taxation, would thenceforth be financed. The result 
was a fiscal crisis of the first magnitude, which was met only 
by wholesale state resort to indirect taxation, notably a sweep- 
ing privilege tax measured by gross income, and by the state 
either taking over or subsidizing important public responsibili- 
ties such as schools and secondary roads. See John F. Sly and 
George A. Shipman, “Tax Limitation in West Virginia” in Prop- 
erty Tax Limitation Laws 77 et seq. (Pub.Admin.Serv. No. 36, 
1934). While these measures meant much to the counties they 
did not relieve the municipalities. An interesting attack upon 
their financial problem was made by a statute enabling them to 
make service charges not only for services like sewage disposal 
and garbage collection but also for old-line, tax-supported serv- 
ices like fire and police protection. The case which follows in- 
volved recourse to that statute. 
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McCOY V. aTY OF SISTERSVILLE 
Supreme Court of Appeals of West Virginia, 1938. 120 W.Va. 471, 199 S.E. 260. 

Fox, Judge. The City of Sistersville, operating under a special 
charter, adopted an ordinance in the year 1933, which was re- 
adopted in 1934 and 1935, imposing rates, fees, and rentals for 
certain essential or special services under the alleged authority of 
chapter 27, Acts of the Legislature, First Extra. Session 1933, 
amending Code 1931, 8-4-20. J. Hanford McCoy, a resident, 
property owner, and taxpayer of the city, filed his suit in the cir- 
cuit court of Tyler county, attacking the legality of the assessment 
against him under the said ordinances, and sought and obtained a 
temporaiy injunction against the enforcement thereof. The city 
interposed its demurrer to the bill filed in said suit, which the 
court overruled, and the questions arising thereon have been certi- 
fied to this court. 

The ordinances in question provide for the assessment of rates, 
fees, and rentals for five essential or special services; (1) Fire 
protection; (2) street lighting; (3) sanitary sewerage; (4) garb- 
age collection; and (5) street cleaning. As to street-cleaning 
services, no assessment was made for the fiscal years 1933-34 and 
1934-35, but was made for the year 1935-36, and, as to the other 
services named, assessments were made for each of the fiscal years 
beginning on the first day of July, 1933, 1934 and 1935. Assess- 
ments were likewise made for the fiscal year 1936-37, but no ordi- 
nance therefor having been adopted by the city, the right to col- 
lect the same is not now Insisted on. 

It will be noted that the asserted right to collect the assess- 
ments made under said ordinances depends wholly upon the stat- 
ute refen’ed to, and the extent to which the powers therein grant- 
ed to municipalities of a certain class may be exercised imder sec- 
tion 1, article 10, of the Constitution, as amended, see Acts 1932, 
Ex.Sess., c. 9, commonly known as the tax limitation amendment, 
and section 9 of said article. The provision of the act relied on is 
here quoted: “Whenever in the judgment of the municipal au- 
thority of any municipal corporation organized under special char- 
ter in this state the public health, safety, comfort and/or well be- 
ing demands the continuance, maintenance, installation or im- 
provement of any essential or special service, including police and 
fire protection, street lighting, sewerage and sewage disposal, 
garbage collection and disposal, street cleaning, and the public 
revenues of such municipality are not sufficient for the purpose, 
the municipal authority may by proper ordinance provide for the 
continuance, maintenance, installation and/or improvement of 
such special service, together with suitable regulations governing 
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such service, and may impose upon the users of such special serv- 
ice such rates, fees and rentals as are necessary to pay the cost 
of such special service, and may provide for the collection of such 
rates, fees and rentals in the same manner as municipal taxes are 
collected, or otherwise, as the municipal authority shall elect, and 
may provide penalties for any violation of such ordinance.” 

The purpose of the act, to provide a way by which “essential or 
special service,” including fire protection, street lighting, sewer- 
age, garbage collecting, and street cleaning, may be maintained, 
is clear; and the right of the Legislature to authorize the assess- 
ment of rates, fees, and rentals to provide for the cost thereof, is 
not seriously disputed. The difficulty grows out of the methods 
employed by the city in seeking to avail itself of the benefits of 
the act. The act provides that the city may impose upon the users 
of such special services such rates, fees, and rentals as are neces- 
sary to pay the cost thereof. The position of the plaintiff, 
broadly stated, is that the assessment for the cost of these services 
is not imposed on the users thereof, but upon property, or con- 
fined to owners of property, and is, in effect, an additional tax on 
property, in violation of the tax limitation amendment, and the 
uniformity provision of section 9, article 10 of the Constitution. 
The city contends that the services provided for are special bene- 
fits to the property affected thereby, and that the fees, rates, and 
charges in question are not general taxation and may legally be 
imposed under the act above quoted. 

The statute relied upon is constitutional. The Legislature had 
the power to clothe the municipality with authority to continue 
the essential or special services mentioned therein, and to impose 
assessments upon the users thereof to meet the costs of such 
services. The act being constitutional, it must, of course, be as- 
sumed that the Legislature meant to make it effective, and we will, 
therefore, give to the act such interpretation as will effectuate its 
purposes, and not add to the difficulties of its enforcement. We 
fully recognize the difficulties connected with the administration 
of a power of this character, and the impossibility of an exact 
equality of burden. With these views in mind, we have examined 
the ordnances with care, and find that as to each service for 
which an assessment of rates, fees or rental is imposed, the burden 
rests upon owners of property. No attempt is made to impose any 
burden on the users of such services as a class, except, of course, 
as to that class of users who are both owners of property and 
users of the services. Under the ordinances, such assessments are 
based (1) as to fire protection, upon the value of buildings and 
chattels; (2) as to street lighting, frontage of lots abutting on 
streets, alleys, and lighted ways; (3) as to sewerage service, the 
number of connections, the owner of the property being held re- 
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sponsible; (4) as to garbage collection, according to the number 
of households, and in this case, the owner of the household, not 
the occupier, is held liable; and (5) as to street cleaning, the 
frontage of lots abutting upon any specially cleaned street. The 
user of any service provided for, not a property owner, escapes 
any direct burden. Whether he will pay any part thereof by in- 
creased rent or otheralse is problematical, and insufficient as a 
basis for any statement that he pays any part of the cost of such 
services. 

The theory that the rates, fees, and rentals in qu^tion were 
intended to apply to property especially benefited by the services 
provided for finds no support in the act on which the ordinances 
are based. That act does not rest the power therein granted upon 
the theoiy that the seiwices provided for are public improvements 
resulting in special benefits to owners of property, but that the 
services ax’e essential, and that the users, by methods other than 
general taxation, must pay the e.xpense thereof. None of the 
services provided for is pemianent in its nature, each depending on 
ordinances which may be renewed or abandoned, and, If aban- 
doned, leave no added value to property of any kind. That they 
are services, the cost whei’eof is to be paid from funds derived 
from sources other than general taxation, is implied in the act it- 
self, because it can only be made effective when “the public reve- 
nues of such municipality are not sufficient for the purpose” of 
maintaining the essential or special services mentioned. It ap- 
pears from the bill that the regular tax levies available to the city 
had been used, from which it follows, of course, that the fees, ren- 
tals, and charges cannot be defended as general taxation. The 
city is therefore driven to rest its claim on the basis that the 
charges imposed are special assessments under the act, and that 
act provides that assessments may be imposed upon the users of 
the services intended to be provided for, and impliedly negatives 
the idea that they be imposed on property alone or upon a class of 
people owning property. Proceeding under the act, the city is 
bound by its terms. 

The city attempts to conform to the terms of the act by provid- 
ing in section 2 of the ordinances that rates, fees, and rentals are 
imposed upon the “users of each and (sic) such services.” How- 
ever, we must judge the ordinances by their effect and not from a 
.statement of what is proposed to be done. As stated above, the 
ordinances do not impose charges upon all users, but only a limited 
class thereof, and make ownership of property the basis of the 
charges imposed. 

Bearing upon what we may reasonably conclude the Legisla- 
ture had in mind in enacting this law, and the persons sought to 
be affected thereby, attention is called to the fact that an ordi- 
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nance of this character is required to be published once a week for 
two successive weeks in two local newspapers, and if 10 per cent, 
of the registered voters, by written petition, protest against the 
same, it shall not become effective until it has been ratified by a 
majority of the votes cast by the duly qualified voters of such 
municipality at an election duly and regularly held as provided 
by the laws and ordinances thereof. This provision, it seems to 
us, necessarily implies that the charges imposed must, in theory 
at least, apply to all users of the services provided for, living with- 
in the municipality. . . . 

It cannot be said that the services provided for in the questioned 
ordinances are special benefits to property in the sense that the 
paving of a street in front of a property, which permanently adds 
to its value, is a special benefit for which special assessments may 
be imposed. The ordinances in question, as applied to fire protec- 
tion, may be said to benefit, temporarily, the owners of property, 
but no permanent value is added to the property affected thereby. 
As to street lighting, sewerage, garbage collection, and street 
cleaning, little, if any, benefits accrue to the owners of property 
which are not shared by the public at large. While it may be 
said that fire protection, lighted and clean streets, good sewerage 
and the safe health conditions which a proper disposal of garbage 
develops, all tend to add value to property in a given community, 
it may also be said that good streets, modem school buildings, 
gymnasiums, auditoriums, parks, playgrounds, and numerous 
other public conveniences which make urban life attractive add 
to the value of property. However, none of these conveniences 
are usually classified as giving a peculiar and added permanent 
value to a particular property, such as to justify a special assess- 
ment of the nature of one imposed for street paving or other im- 
provements which unquestionably do add to the permanent value 
of property affected thereby. 

The ordinance as to fire protection provides for an assessment 
on buildings and chattels. Giving to the statute, and the ordi- 
nance adopted thereunder, a liberal construction, the owners of 
the buildings and chattels may fairly be said to be the users of 
the services provided for their protection. True, these assess- 
ments are based on the value of the buildings and chattels, but 
no reference is made to the assessed values on which levies are 
laid, nor is the entire value of real estate in particular made the 
basis of the assessment, but only the buildings located thereon. 
If the assessed value were used, and the fee assessed, a serious 
question would have been raised as to a violation of the limitation 
amendment, and as the matter stands, the validity of the assess- 
ment as to personal properly remains in doubt, the only saving 
feature being that the assessment as to this class of property is 
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not based on the assessed value for tax purposes. On the whole^ 
we conclude and hold that the proposed ordinance as applied tO' 
fire protection should be upheld. 

But we cannot go further. Strong insistence is made in support 
of the ordinance as to street lighting, and we have carefully stud- 
ied the briefs on that question, including that filed by counsel ap- 
. pearing as amicus curim. The cases cited in support of the con- 
tention as to street lighting, in our opinion, do nothing more than 
support the theory that street lighting equipment, and possibly 
the furnishing of electric current, are public improvements, the 
cost of which may be assessed on property especially benefited 
thereby, where there is legislative authority therefor. In each 
case cited, there was legislative authority behind the ordinance 
imposing an assessment of the same general nature as our statute. 
Code, 8-8-1 et seq,, concerning paving. In the case at bar, such 
legislative authority is wholly lacking, and we do not think the au- 
thority cited applicable to the situation presented here. Had the 
Legislature provided that the cost of these services be imposed 
upon the owners of real estate, either on a lineal foot basis or the' 
value of the property affected, the question would have arisen 
as to whether or not the levy limitation had been violated, and 
whether the act should be sustained under the theory of special 
benefits. It did not choose to do so, and we see no reason to con- 
strue such meaning into the statute as enacted. 

There are other considerations which strengthen our view that 
the ordinance as to street lighting caimot be upheld. It may be 
true that a system of street lighting confers a special benefit on a 
particular individual who happens to own real estate on an im- 
poitant highway, particularly in the business section of the city; 
yet the furnishing of street lights is a governmental responsibility 
and the owner of such a building has, presumably, on account of 
its location and value, paid his fair share of the expense of the en- 
tire street lighting system of the city, including the section in 
which his property is located. Under these circumstances, it is 
difficult to accept a theory that the owner of such building must 
be assessed with the entire cost of lighting the street, to the ex- 
clusion of a tenant who may have a stock of merchandise in the 
building equal to or in excess of the value of the building, and to 
the exclusion of those who use the street, either as pedestrians or 
by the various means of transportation used in carrying on traffic 
over the streets so lighted. What seems to us the inherent in- 
justice of imposing such a burden on a particular class of individ- 
uals does not encourage us to give a strained construction to the 
statute in question. With all the admitted difficulty in working 
out a formula under which the provisions of the statute may be 
carried out, we are unable to accept as sound the arguments ad- 
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vajiced that the word “users” be given a meaning under which a 
special class of property owners are laid under a burden which, in 
all fairness, should be borne by all alike, in proportion to property 
valuation under general taxation; but if this cannot be provided 
for under our levy limitation, a more equitable plan than that 
proposed should be adopted. This court cannot set itself up as an 
arbiter of what is fair. That is a legislative function. But the 
Legislature having imposed the burden of these services on the 
users thereof, we are not disposed to give its enactment a meaning 
not fairly to be drawn from the language used, nor compatible 
with what we believe to be a just distribution of the burden of the 
services provided for in the act in question. What we have said 
with respect to street lighting more strongly applies to the other 
services provided for, other than fire protection, and it is not con- 
sidered necessary to discuss them in detail. K the assessment for 
street lighting cannot be sustained, the assessments for such other 
services cannot be. . . . 

Affirmed in part; reversed in part; remanded. 


It is elementary learning that the exaction of fees under the 
police power is an incident to the particular regulation and as 
such is confined to charges in keeping with the cost of regula- 
tion. In practice this limitation is not and hardly could be ap- 
plied with precision. Thus, many municipalities make money 
from the operation of parking meters. More significant, how- 
ever, in the case of parking meters, is the possibility of financing 
related activities under a liberal interpretation of “regulation”. 
Thus, it has been urged that parking meter revenues should be 
open to utilization for “any purpose which is mbstcmtially ccm- 
nected with the problem of traffic control and regulation, includ- 
■ ing traffic enforcement, traffic engineering, traffic circulation, 
purchase of off-street parking facilities, signaJization, street 
signs, traffic-enforcement officers’ salaries, as well as the pur- 
chase, installation, supervision, protection, inspection, mainte- 
nance and operation of the parking meters themselves”. Marion 
A. Grimes, “The Legality of Parking Meter Ordinances and Per- 
missible Use of Parking Meter Funds” 35 Gal.L.Rev. 235, 250 
(1947). Whether the courts •will go so far as to support this 
type of financing for off-street parking projects remains to be 
.seen. 


D. Income from Enterprises 

“A municipally o-wned utility is entitled to receive a fair re- 
turn by way of interest upon the investment the same as a pri- 



476 


Finance 


Ch. 6 


vateiy owned utility, and the matter of earning such return or 
not is one of policy for the municipal authorities.” City of Lo- 
gansport v. Public Service Commission, 202 Ind. 523, 177 N.E. 
249, 255 (1931). Many municipalities in Indiana have used net 
utility revenues to keep down property tax levies. See HarrjA 
T. Ice, “Municipal Ownership of Utilities in Indiana” 22 Ind.L.J. 
11 (1946). Over the country at large utility contribution to 
general municipal purposes have been surprisingly low. Census 
Bureau figures for 1942 covering 397 cities over 25,000 in popu- 
lation disclose that utility contributions made up only a little 
over one per centum of total revenues. See A. M. Hillhouse and 
associates, “Where Cities Get Their Money” 128 (Mim. Finance 
Officers Ass’n, 1945). In Nashville, Tennessee, the municipal 
electric system contributes to the general fund by making pay- 
ments in lieu of taxes, wffiich are accounted for as current ex- 
penditures rather than transfers from net earnings. The pi'opei’- 
ties are, of course, tax-exempt. The device used tends to ob- 
scure the true nature of the contribution. 

While local sewage facilities are commonly classified, along 
with garbage collection, in a service category affected by police 
power considerations as to public health, it is believed that they 
may more appropriately be considered utilities. Sewer and water 
systems are complementary and quite commonly they are 
financed and operated as a single system. The fact that sewer 
connections may be made compulsory does not alter the char- 
acter of the facility or service. The most popular bases employed 
in fixing sewer “rentals”, rates or charges have been fixed per- 
centage of water bill, metered water consumption and number 
of plumbing fixtures. These or any other methods bearing a 
reasonable relation to the use of the service should withstand 
attack in the courts. See State v. City of Miami, 157 Fla. 726, 
27 So.2d 118 (1946) (fixed percentage of water bill method), 
citing other cases. See also Gericke v. City of Philadelphia, 
353 Pa. 60, 44 A.2d 233 (1945). In the Florida case it was fur- 
ther decided that water service might validly be shut off as a 
sanction to enforce payment of sewer charges. 


E. Revenue-Anticipation Borrowing 

Unless a local unit collects its property taxes in advance, or 
has a relatively even inflow of revenues due to instalment pay- 
ment of property taxes or large income from other sources, it 
may be put to the necessity of borrowing in anticipation of reve- 
nue receipts in order to finance current operations. Whether 
tax-anticipation notes may be issued before a tax levy is laid or 
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may run for a period extending beyond the current fiscal year are 
questions which depend upon the particular enabling legislation. 
The same is true of the question whether a general obligation 
may be incurred or only a special one payable exclusively from 
the revenues anticipated. The design in any event is to use the 
revenues, once collected, to retire the notes, or what not, by which 
they were anticipated. General obligations have a better mar- 
ket, which may be expected to be reflected in interest rates. If 
the statute authorizes general obligation borrowing the question 
may arise whether that borrowing would involve the incurring 
of debt vsdthin the meaning of constitutional debt limitations. 
Some constitutional debt limitations expressly except tax-antici- 
pation borrowing without clearly identifying it as the general or 
special obligation type. That of North Carolina, however, refers 
explicitly to borrowing on the faith and credit of the local unit. 
N.C.Const. Art. V, Sec. 4, as amended in 1936. 


CITY OF GEORGETOWN v. ELLIOTT 

Circuit Court of Appeals of the United States, Fourth Circuit, 1938. 

93 F.2d 7T4. 

Parker, Circuit Judge. This is an appeal from a judgment for 
plaintiffs on a note for $8,000 issued by the City of Georgetown, 
S. C. The complaint alleges that the note was duly issued by 
the city and that the bank of which plaintiffs are receivers pur- 
chased it for value and in good faith before maturity and became 
a holder thereof in due course. The note, which is set forth in 
full in the complaint and contains a general promise to pay on the 
part of the city, is dated September 15, 1931, and recites that 
it was issued for money borrowed for corporate purposes in anti- 
cipation of municipal taxes for the current year, pursuant to’ 
section 7 of article 8 of the Constitution of South Carolina and 
section 4554 of the Code of Laws of South Carolina of 1922 
(Civil Code). There is no allegation of collection of taxes for 
1931 by the city or of their availability for the payment of the 
note; and both by demurrer and answer the point was made that 
it was not a general obligation of the city, but was payable only 
out of taxes for that year. Only one question is presented by 
the appeal, viz., whether such a note creates a valid indebted- 
ness on the part of the city for which a general judgment may 
be rendered, in the absence of allegation and proof that taxes 
available for its payment have been collected from the levy of 
the year in which it was issued. We think that this question 
must be answered in the affirmative. 

If the statute under which the note was issued be considered 
without reference to constitutional restrictions, there can be no 
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question but that it authorizes the creation of a general obliga- 
tion on the part of the city by the issuance of tax anticipation 
notes. The pertinent part of that statute, Civ.Code S.C.1922, § 
4554, is as follows: “That in the anticipation of the collection of 
taxes in any fiscal year said City or Town Council, whether such 
city or town be chartered by special Act of the General Assembly 
or under the general law, may from time to time, as occasion 
may require, borrow money for corporate purposes on its note 
or notes, and pledge the taxes levied, or to be levied, in said year 
for corporate purposes, for the payment of such note or notes 
and the discount or interest thereon, and such note or notes it is 
hereby authorized to discount generally, if desired, without re- 
sponsibility to the person or corporation advancing money on said 
security, to see to the application of the funds realized thereon.” 

And we do not think that any different conclusion is required 
when the limitations of the State Constitution are taken into ac- 
count. Article 8, § 7, of that instrument, which is the one re- 
lied on, after limiting the bonded debt of municipalities to 8 per 
cent, of the assessed value of their taxable property and requir- 
ing an election as a prerequisite to the creation of such debt, con- 
tains the following proviso: “Provided, That this Section shall 
not be construed to prevent the issuing of certificates of indebted- 
ness in anticipation of the collection of taxes for amounts actual- 
ly contained or to be contained in the taxes for the year when 
such certificates are issued and payable out of such taxes.” 

The city would have us construe this proviso as forbidding the 
issuance of any sort of obligation in anticipation of taxes except 
nonnegotiable certificates payable only out of tax collections for 
the year. This would be to read into the proviso language which 
it does not contain and to establish a limitation on municipal bor- 
rowing in anticipation of tax collections which, in our opinion, 
would be utterly unreasonable and which would result in making 
it practically impossible for municipalities in South Carolina to 
borrow money for carrying on the most necessary municipal ac- 
tivities pending the collection of their taxes. As was well said 
by the late Judge Ernest F. Cochran in Citizens & Southern Na- 
tional Bank of Savannah v. The City of Florence (an unreported 
decision of the District Court for the Eastern District of South 
Carolina) : “It is argued, however, that tax anticipation notes 
must be payable out of the taxes pledged, and if for any reason 
these taxes fail or are dissipated, the holder of the note can 
collect nothing from the city. I cannot accede to this proposi- 
tion, The framers of the Constitution, when they permitted tax 
anticipation notes, must be deemed to have known something of 
the practical effect that such a construction of the law would 
have upon the credit of the city. The holders of these notes are 
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not responsible for the action of the city authorities in taking 
the taxes which were pledged for the notes and using them for 
other corporate purposes. This the holders of the notes could 
not prevent, nor were they required to stand guard over the col- 
lections and insist as each collection came in on its being applied 
to their notes. That would be utterly impracticable. The city 
authorities are not their agents, but the agents of the people of 
Florence. They had a right to assume that the city officials 
would not unlawfully divert these pledged taxes. To hold that 
because the city officials have taken the pledged taxes and used 
them for other corporate purposes, the city thereby escapes lia- 
bility, would render these tax anticipation notes unsalable. No 
business man would lend money on such notes.” 

Article 8, § 7, of the Constitution was intended as a limitation 
upon the power of the municipality to create a debt by the issu- 
ance of bonds, not as a limitation upon the power to borrow 
money for short periods in anticipation of the collection of taxes; 
and it has been expressly held by the Supreme Court of South 
Carolina that obligations “secured by the pledge of a fund which 
might reasonably be expected to be sufficient to meet the obliga- 
tions without resorting to the levy of a property tax did [do] not 
constitute bonded debt within the meaning of the constitutional 
limitations, notwithstanding that the full faith, credit, and tax- 
ing power of a political subdivision were pledged for the pajmient 
of the obligations.” Briggs v. Greenville County, 137 S.C. 288, 
305, 135 S.E. 153, 158. The pledge of taxes levied but not col- 
lected is clearly the pledge of a fund within the meaning of this 
rule. Sullivan v. City Council of Charleston, S. C., 130 S.E. 876. 

For the reasons stated, the judgment appealed from will be 
affirmed. 

Affirmed. 


The same result has been reached in Maine under a constitu- 
tional debt limitation which excepts “temporary loans to be paid 
out of the money raised by taxes during the year in which they 
were made.” Wakem v. Inhabitants of Town of Van Buren, 137 
Me. 127, 15 A.2d 873 (1940) . 


SECTIONS. BORROWING 

The American Law Institute and the National Conference of 
Commissioners on Uniform State Laws are jointly engaged in the 
drafting of a uniform commercial code. Work on this extremely 
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significant project is far advanced. On April 26, 1948, a pm- 
posed final draft of Article V— Investment Instruments was fe- 
sued. There is a separate article on commercial paper, which 
genei’ally covers old N.I.L. ground. Bearer and registered bonds, 
however, as well as certificates of stock, are governed by Arti- 
cle V. The article applies to municipals as well as corporate se- 
curities. While the student should become familiar with this 
important development it is not considered wise to undertake 
here more than the major assignment of studying the law of 
municipal bonds as it now stands. 

In order to show how the process of authorizing and issuing 
municipal bonds works there is reproduced, in the pages which 
immediately follow, a municipal bond transcript. (Fi-om here 
on we will speak of it simply as the transcript.) In financial 
circles state bonds as well as those of various types of local units 
are called municipals. For present purposes the term will be 
used to refer to bonds of any type of unit of local government. 
Municipals are marketed upon the approving opinions of bond 
counsel. These attorneys make up a highly specialized branch 
of the profession. There are a number of municipal bond firms 
in New York and other large cities of recognized national stand- 
ing. Their opinions, accordingly, are adequate for a national 
market. There are other bond attorneys whose opinions are ac- 
cepted over a whole region or in the particular state of the issu- 
ing imit. 

Bond counsel may be retained either by the borrower or the 
purchasers. The former alternative has the advantage of pro- 
viding expert guidance from the start, facilitating ultimate legal 
approval and affording bidders the benefit of a preliminary legal 
opinion prior to sale. A question may arise as to legal authority 
of the local unit to retain and compensate bond attorneys where 
the unit’s own attorney has the responsibility to advise it on all 
legal matters. There .should be little difficulty in sustaining the 
authority, however, since the opinion of bond counsel is a prac- 
tical sine qua non and since the fee entailed would be one of the 
costs of issue properly payable from the bond proceeds. See 
Crick v. Rash, 190 Ky. 820, 229 S.W. 63 (1921). 

If in the picture from the outset, and particularly where the 
borrower is a small unit without the services of experienced local 
counsel, the bond attorney may prepare the proceedings of the 
local governing body and all supporting documents. At the 
minimum, local counsel can be of great assistance in guiding the 
proceedings right on the scene. Certified extracts from the pro- 
ceedings of the local governing body covering all action taken 
with respect to the authorization and issuance of the bonds and 
various supporting documents, designed to show the de jure 
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status of the unit and such of its officers as are acting with re- 
spect to the issue and to make a record that all positive require- 
ments of law have been met and all restrictions observed, make 
up the bond transcript. 

A North Carolina issue has been selected for purposes of illus- 
tration both because the state’s legislation governing local bor- 
rowing is relatively well-conceived and because a state adminis- 
trative agency, the Local Government Commission, has a hand 
in the proceedings. The Commission approves an issue and con- 
ducts the bond sale. 

In studying the bond transcript reference should be made to the 
state constitutional limitations on local indebtedness (Art. V, § 4, 
and Art. VII, § 7), to the Local Government Acts (Gen.Stats. of 
N.C., c. 159, 1943) and to the Municipal Finance Act (Gen.Stats. 
of N.C., § 160-367 et seq., 1943.) See also W. H. Hoyt and 
J. B. Fordham, “Constitutional Restrictions upon Public Debt in 
North Carolina” 16 N.C.L.Rev. 329 (1938). There are some 
discrepancies in the transcript. The student might well under- 
take to spot and appraise them. That, of course, is something 
which bond counsel must do. It should be evident that complete 
elimination of aU discrepancies would seldom be achieved. 

The transcript appears at the outset of the section to facilitate 
reference. It will be helpful to refer to it in connection with 
particular problems, but consideration of it as a whole may well 
be deferred to follow subsection b, which relates to investors’ 
safeguards. 

Transcript of Proceedings Relating to an Issue of $300,000 
Water and Sewer Bonds of the Town of Landis, North Carolina. 

STATE OF NORTH CAROLINA ] 

TOWN OF LANDIS j ss.. 

I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify as follows: 

1. The municipal corporation of the State of North Carolina 
known as the “Town of Landis” was duly incorporated and es- 
tablished as a town of said State in the year 1901. Since its incor- 
poration and establishment said Town has continuously exercised 
the corporate powers given to it by the laws of North Carolina. 
The government of said Town is now organized pursuant to and 
in accordance with Chapter 245 of the Private Laws of 1901, and 
the acts amendatory thereof and supplemental thereto. 

2. All the territory included in said Town is within the County 
of Rowan. 

3. No election has ever been held in said Town, either pursu- 
ant to the provisions of Articles 21, 22 and 23 of Chapter 160 of 

FOKDHAM liO'CAL 
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the General Statutes of North Carolina, or pursuant to any other 
law, for the adoption of a plan of government or for the amend- 
ment or repeal of the charter of said Town, or for the adoption of 
a new charter, and the governing body of said Town has never 
taken any proceedings for such purpose. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town of Landis, this 17th day of Octo- 
ber, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, 
North Carolina. 

STATE OF NORTH CAROLINA ] . 

TOWN OF LANDIS J ” 

I, J. Fred Corriher, Tov\n Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify as follows: 

1. At all times since December 1, 1945, L. A. Corriher has 
been Mayor of said Town and J. F. Lipe, George W. Wright, 
J. U. Alexander and P. K. Dry have been Aldermen of said Town, 
having been elected to said offices at an election duly called and 
held in said Town on May 1, 1945. The terms of office of said 
persons will not expire until May 6, 1947. 

2. At all times since April 1, 1940, O. A. Corriher has been 
Clerk of said Town, having been duly appointed to such office from 
time to time by the Board of Aldermen of said Town. His term 
of office will not expire until May 6, 1947. On April 15, 1944, the 
Board of Aldermen of said Town, upon application of said O. A. 
Corriher, granted said O. A. Corriher leave of absence from his 
duties for military or naval service, in accordance with Chapter 
121 of the Public Laws of 1941 of North Carolina, and such leave 
of absence has not expired. On April 15, 1944, said Board of Ald- 
ermen duly appointed the undersigned, J. Fred Corriher to act 
as Town Clerk during the leave of absence granted to said O. A. 
Corriher. 

3. Each of the persons hereinabove described, where required 
by law, gave an official bond complying with all legal require- 
ments, before his term of office began. None of said persons has 
died or resigned his office or been removed from office, except as 
hereinbefore stated. 

4. None of the persons hereinbefore named has held or exer- 
cised any office or place of trust or profit under the United States 
or any department thereof, or under the State of North Carolina, 
or under any other State government at the time of or since his 
election or appointment to the respective office to which he was 

liOCAI, GOV.U.O.B. 
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elected or appointed as hereinabove stated, except the respective 
office to which he was elected or appointed as hereinabove stated. 

5. Prior to the 1st day of April, 1940, said Board of Aldermen 
duly adopted a resolution providing that regular meetings of said 
Board should be held at Town Hall in said Town at 8:00 o’clock, 
P. M., on the following days in each month: 

First Tuesday in month. 

Said resolution has never been amended or rescinded. 

6. The population of said Town, as determined by the Federal 
Census made in 1940 was 1650. It is estimated that the present 
population is 2000. 

7. The seal an impression of which appears below is the cor- 
porate seal of said Town. Said seal has been continually used as 
tne corporate seal of said Town for more than thirty years. Said 
seal was adopted as the seal of said Town by resolution duly 
adopted by the Board of Aldermen of said Town, and the resolu- 
tion adopting said seal has never been amended or rescinded, and 
no seal other than said seal has been adopted as the corporate seal 
of said Town. 

8. On the 3rd day of May, 1939, the Board of Aldermen of said 
Town appointed Thomwell G. Furr to be Town Attorney for said 
Town, and said Thomwell G. Furr has been Town Attorney for 
said Town at all times since his appointment. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town, this 17th day of October, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, 
North Carolina. 

STATE OF NORTH CAROLINA I 
TOWN OF LANDIS J 

I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that I have compared 
the attached extracts from minutes with the original minutes of a 
call meeting of the Board of Aldeimen of said Town held on the 
3rd day of April, 1946, and that said extracts are a true copy of 
said minutes and of the whole thereof , in so far as said minutes re- 
late to the matters mentioned and described in said extracts. 

I further certify that the minutes from which said extracts have 
been taken have been duly recorded in the official minute book 
of said Board of Aldermen and appear at pages 11a to 117, inclu- 
sive, thereof, and that said extracts show all acts done or proceed- 
ings taken by said Board of Aldermen at said meeting, in any way 
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relating to or affecting the issuance of the bonds mentioned and 
desci'ibed in said extracts. 

In Witness Whereof, I have hereunto set my hand and affixed 

the corporate seal of said Town this 20th day of April, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, 
North Carolina. 

EXTRACTS FROM MINUTES OF BOARD OF ALDERMEN 

At a special called meeting of the Board of Aldermen of the 
Town of Landis to meet at the Mayor’s office on Wednesday April 
8rd, at 4 o’clock P. M. to consider and pass upon the issuance of 
bonds to finance the building and constructing a sewer and water 
system for the Town of Landis, N. C, The following members of 
the Board were present L. A. Corriher, Mayor, P. K. Dry, J. U. 
Alexander, J. F. Lipe and Geo. W. Wright. 

• • # • * • • # # • 

P. K. Dry moved that the following resolution be adopted: 

“Whereas, it is necessary to designate an officer of the Town 
of Landis to prepare and file sworn statements of indebtedness 
after the introduction and prior to the adoption of bond ordi- 
nances in accordance with The Municipal Finance Act, 1921: 
Now, Therefore, 

Be It Resolved, that the Mayor be and he hereby is designated 
as the officer to prepare and file such sworn statements of indebt- 
edness, and also to determine the amount to be inserted in any 
such statement as the estimated amount of any special assess- 
ments thereafter to be levied on account of local improvements for 
which any part of the gross debt set forth in such statement was 
or is to be incurred, and which, when collected, will be applied to 
the payment of such gross debt.” 

J. U. Alexander seconded the motion, and the motion was adopt- 
ed. Those voting for the motion were Messrs. J. U. Alexander, J. 
F. Lipe, P. K- Dry and Geo. W. Wright. No one voted against it. 

P. K. Dry introduced the following bond ordinance which was 
read at len^h to the Board: 

“AN ORDINANCE AUTHORIZING THE ISSUANCE OF 
51100,000 OF BONDS OF THE TOWN OF LANDIS FOR THE ES- 
TABLISHMENT OF A WATER SUPPLY SYSTEM FOR THE 
TOWN OF LANDIS. 

“Be It Ordained by the Board of Aldermen of the Town of L^- 
dis, as follows: 

“Section 1. The Board of Aldermen of the Town of Landis has 
ascertained and hereby determines that it is necessary that said 
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Town construct a water supply system to supply water to said 
Town and its inhabitants, and that it will be necessary to expend 
for said purpose not less than $100,000, in addition to moneys 
heretofore raised for such purpose. 

“Section 2. Said Board of Aldennen has also ascertained and 
hereby determines that the purpose hereinbefore described is a 
necessary expense of said Town within the meaning of Section 7 
of Article Vn of the Constitution of North Carolina, and is a pur- 
pose for which said Town may raise or appropriate money, and is 
not a current expense of said Town. 

“Section 3. In order to raise the money required for such pur- 
pose, bonds of the Town of Landis are hereby authorized and shall 
be issued pursuant to The Municipal Finance Act, 1921, of North 
Carolina. The maximum aggregate amount of bonds authorized 
by this ordinance shall be One Hundred Thousand Dollars ($100,- 
000 ). 

“Section 4. A tax sufficient to pay the principal of and interest 
on said bonds shall be annually levied and collected. 

“Section 5. A statement of the debt of said Town has been 
filed with the Town Clerk of said Town, as required by said Act, 
and is open to public inspection. 

“Section 6. This ordinance shall take effect when approved by 
the voters of said Town at an election to be called and held as pro- 
vided in said Act.” 

J. F. Lipe introduced the following bond ordinance which was 
read at length to the Board: 

“AN ORDINANCE AUTHORIZING THE ISSUANCE OF 
$200,000 OF BONDS OF THE TOWN OF LANDIS FOR THE 
ESTABLISHMENT OF A SANITARY SEWER SYSTEM FOR 
THE TOWN OF LANDIS. 

“Be It Ordained by the Board of Aldermen of the Town of Lan- 
dis, as follows: 

“Section 1. The Board of Aldermen of the Town of Landis has 
ascertained and hereby determines that it is necessary that said 
Town construct a sanitary sewer system in said Town, and that 
it will be necessary to expend for said purpose not less than $200,- 
000, in addition to moneys heretofore raised for such purpose, and 
that said sanitary sewer system will be entirely supported by 
sewerage service charges to be charged for sewerage service in 
accordance with a schedule to be determined and fixed by the 
Board of Aldermen. 

"Section 2. Said Board of Aldermen has also ascertained and 
hereby determines that the purpose hereinbefore described is a 
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necessary expense of said Town within the meaning of Section 7 
of Article VII of the Constitution of North Carolina, and is a pur- 
pose for which said Town may raise or appropriate money, and is 
not a current expense of said Town. 

“Section 3. In order to raise the money required for such pur- 
pose, bonds of the Tov\ti of Landis are hereby authorized and shall 
be issued pursuant to The Municipal Finance Act, 1921, of North 
Carolina. The maximum aggregate amount of bonds authorized 
by this ordinance shall be Two Hundred Thousand Dollars ($200,- 
000 ). 

“Section 4. A tax sufficient to pay the principal of and interest 
on said bonds shall be annually levied and collected. 

“Section 5. A statement of the debt of said Town has been 
filed with the Town Clerk of said Town, as required by said Act, 
and is open to public inspection. 

“Section 6. This ordinance shall take effect when approved by 
the voters of said Town at an election to be called and held as pro- 
vided in said Act.” 

The Town Clerk then presented to the Board of Aldermen a 
sworn statement of indebtedness of the Town and stated that the 
statement was filed in his office by the Mayor after the introduc- 
tion of the bond ordinances introduced at this meeting. The state- 
ment was examined and considered by the Board of Aldermen. 

P. K. Dry moved that the ordinance entitled “An Ordinance 
authorizing the issuance of $100,000 of bonds of the Town of 
Landis for the establishment of a water supply system for the 
Town of Landis”, heretofore introduced at this meeting, be adopt- 
ed. J. U. AJe.xander seconded the motion, and the motion was 
adopted. Those voting for the motion were Messrs. P. K. Dry, J. 
U. Alexander, J. F. Lipe and Geo. W. Wright. No one voted 
against it. 

J. F. Lipe moved that the ordinance entitled “An Ordinance au- 
thorizing the issuance of $200,000 of bonds of the Town of Landis 
for the establishment of a sanitary sewer system for the Town of 
Landis”, heretofore introduced at this meeting, be adopted. Geo. 
W. Wright seconded the motion, and the motion was adopted. 
Those voting for the motion were Messrs. J. F. Lipe, Geo. W. 
Wi'ight, J. U. Ale.xander and P. K. Dry. No one voted against it. 

J. F. Lipe moved that a copy Of each bond ordinance adopted 
at this meeting with notice of adoption in the form required by 
law, be published once in each of two successive weeks in THE 
SALISBURY EVENING POST, a newspaper published in Salis- 
bury, North Carolina. 
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Geo. W. Wright seconded the motion, and the motion was adopt- 
ed. Those voting for the motion were Messrs. J. F. Lipe, Geo. W. 
Wright, J. U. Alexander and P. K. Dry. No one voted against it. 

P. K. Dry moved that the following resolution be adopted; 

“Whereas, the Board of Aldermen has heretofore adopted the 
ordinances hereinafter described authorizing the issuance of 
bonds, and such ordinances and the indebtedness to be incurred 
by the issuance of the bonds authorized thereby should be sub- 
mitted to the voters of the Town of Landis for their approval or 
disapproval: Now, Therefore, 

Be It Resolved by the Board of Aldermen of the Town of 
Landis, as follows: 

Section 1. A Special Election shall be held in the Town of 
Landis on the 21st day of May, 1946, for the pxupose of sub- 
mitting to the qualified voters of said Town, for their approval 
or disapproval, the ordinances described in the notice herein- 
after set forth and also the indebtedness to be incurred by the is- 
suance of the bonds authorized by said ordinances. 

Section 2. The Town Clerk is hereby authorized and directed 
to publish a notice of said special election in substantially the fol- 
lowing form: 

TOWN OF LANDIS, NORTH CAROLINA. 

NOTICE OF NEW REGISTRATION OF VOTERS AND OF 
SPECIAL ELECTION. 

Notice is Hereby Given that a Special Election will be held in 
the Town of Landis, North Carolina, on the 21st day of May, 1946, 
for the purpose of submitting to the qualified voters of said Town, 
for their approval or disapproval, two bond ordinances, herein- 
after described, adopted by the Board of Aldermen on the 3rd day 
of April, 1946, and also the indebtedness proposed to be incurred 
by the issuance of the bonds authorized by the ordinances. Said 
bond ordinances are as follows: 

(1) An Ordinance entitled “An Ordinance authorizing the 
issuance of 8100,000 of bonds of the Town of Landis for the 
establishment of a water supply system for the Town of Lan- 
dis”, authorizing the issuance of bonds of the Town of Landis 
of the maximum aggregate amount of $100,000 to finance 
the construction of a water supply system to supply water to 
said Town and its inhabitants. 

(2) An Ordinance entitled “An Ordinance authorizing the 
issuance of $200,000 of bonds of the Town of Landis for 
the establishment of sanitary sewer system for the Town 
of Landis”, authorizing the issuance of bonds of the Town 
of Landis of the maximum aggregate amount of $200,000 to 
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finance the constmction of a sanitary sewer system in said 
Town. 

Each ordinance authorizes the levy and collection of an annual 
tax sufficient to pay the principal of and interest on the bonds 
thereby authorized. 

The polls for said election will open at the hour of 6:30 o’clock, 
A.M., and will close at the hour of 6:30 o’clock, P.M., Eastern 
Standard Time. The polling place for said election shall be at 
Office of the Police Department in the Town of Landis. 

The Board of Aldermen of the Town of Landis has appointed 
Jeannette Stoudt to act as Registrar, and John D. Correll and 
R. G. Dayvault to act as Judges of Election for said election. 

Notice is Also Hei’eby Given, that a new registration of the 
qualified voters of the Town of Landis for said election has been 
ordered by the Board of Aldermen of said Town. The Registrar 
will keep open the book for new registration from 9 o’clock, A.M., 
until 6 o’clock, P.M., on each day, except Sundays and holidays, 
for three weeks, beginning on Monday, the 22nd day of April, 
1946, and ending on Saturday, the 11th day of May, 1946, be- 
ing the second Saturday before said election. On each Saturday 
during the registration period said book will be kept open at 
the polling place above named. 

By order of the Board of Aldermen of the Town of Landis. 

Dated, AprE 4th, 1946. 

J. Fred Corriher 

Town Clerk of the Town of Landis, 
North Carolina. 

Said notice shall be published at least once in THE SALISBURY 

EVENING POST, a newspaper published in — -. North 

Carolina, not later than April 8th, 1946. 

Section 3. The polls for said election shall be opened and 
closed at the times and at the place, and electors shall be regis- 
tered for said election in the manner stated in said notice. The re- 
spective persons named as Registrar and Judges of Election in 
said notice are hereby appointed to be such Registrar and Judges 
of Election and are hereby authorized and directed to register 
electors for said election and to hold and conduct said election as 
provided by law. 

Section 4. The ballots to be used at said election shall be in 
substantially the following form: 

(1) To vote “YES” on any question, make a cross (X) mark in 
the square to the right of the word “YES”. 
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(2) To vote “NO” on any question, make a cross (X) mark in 
the square to the right of the word “NO”. 

(3) If you tear or deface or wrongly mark this ballot, return 
it and get another. 


PROPOSITION NO. 1 

SHALL the qualified voters of the Town of 
Landis approve the ordinance adopted by the 
Board of Aldermen of said Town on April 3rd, 
YES □ 1946, entitled “An Ordinance authorizing the 

issuance of $100,000 of bonds of the Town of 
Landis for the establishment of a water sup- 
ply system for the Town of Landis”, which 
ordincince authorizes the issuance of bonds of 
NO □ said Town of the maximum aggregate amount 

of $100,000 to finance the construction of a 
water supply system to supply water to said 
Town and its inhabitants, and authorizes the 
levy of a tax sufficient to pay the piincipal of 
and interest on said bonds; and also approve 
the indebtedness to be incurred by the issu- 
ance of said bonds? 

PROPOSITION NO. 2 

SHALL the qualified voters of the Town of 
Landis approve the ordinance adopted by the 
Board of Aldermen of said Town on April 3rd, 
YES □ 1946, entitled “An Ordinance authorizing the 

issuance of $200,000 of bonds of the Town of 
Landis for the establishment of a sanitary 
sewer system for the Town of Landis”, which 
ordinance authorizes the issuance of bonds of 
said Town of the maximum aggregate amount 
NO □ of $200,000 to finance the construction of a 

sanitary sewer system in said Town, and au- 
thorizes the levy of a tax sufficient to pay the 
principal of and interest on said bonds; and 
also approve the indebtedness to be incurred 
by the issuance of said bonds? 

J. Fred Corriher 

Fac-simile signature of Town Qerk. 

Section 5. The Town Clerk is hereby authorized and directed 
to cause said ballots to be prepared and to furnish said ballots and 
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the necessary registration book and ballot box for the use of said 
Registrar and Judges of Election.” 

J. U. Alexander seconded the motion, and the motion was adopt- 
ed. Those voting for the motion were Messrs. J. F. Lipe, P. K. 
Dry, J. U. Alexander and Geo. W. Wright. No one voted against 
it. 

J. F. Lipe made a motion to adjourn to meet at the call of the 
Mayor. Motion carried. 

L. A. Corriher, 

Mayor of the Town of Landis, 
North Carolina. 

J. Fred Corriher 

Town Clerk of the Town of Landis, 
North Carolina. 

STATE OF NORTH CAROLINA 1 „ 

TOWN OF LANDIS / 

I, J. Fred Condher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that I have compared 
the attached copy of financial statement with the original finan- 
cial statement filed by the Mayor of said Town in the oflSce of 
the Town Clerk of said Town on the 3rd day of April, 1946, and 
that said copy is a true copy of said statement and of the whole 
thereof. 

I further certify that said statement was so filed in the office 
of said Town Clerk after the introduction and prior to the adop- 
tion of the ordinances authorizing $100,000 Water Bonds and 
$200,000 Sewer Bonds of said Town adopted by the Board of 
Aldermen of said Town on the 3rd day of April, 1946, and that said 
statement has, since it was so filed, remained on file in the ofiice 
of said Town Clerk and has been kept open to public inspection. 

In Witness Whereof, I have hereunto set my hand and aflSxed 
the corporate seal of said Town this 2d day of April, 1946. 

J. Fred Corriher 

Town Clerk of the Town of Landis, 
North Carolina. 
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STATEMENT OF THE EXISTING AND PROPOSED DEBT OF 
TOWN OF LANDIS, NORTH CAROLINA, MADE AND 
FILED PURSUANT TO THE MUNICIPAL FINANCE ACT, 
1921, AFTER THE INTRODUCTION OF THE ORDINANCE 
INTRODUCED AT A MEETING OF THE GOVERNING 
BODY OF THE MUNICIPALITY ON APRIL 3, 1946, AU- 
THORIZING THE ISSUANCE OF $300,000.00 OF BONDS, 
AND BEFORE THE FINAL PASSAGE OF SAID ORDI- 
NANCE. 

A. Gross Debt (not including debt incurred or 
to be incurred in anticipation of the collec- 
tion of taxes or in anticipation of the sale 
of bonds other than funding and refunding 
bonds), consisting of the following items: 

(1) Outstanding debt not evidenced by 

bonds, $ 000 

(2) Outstanding bonded debts as listed 
in attached “Schedule of Bonded 

Debts”, $ 66,000.00 

(3) Bonded debt to be incurred under or- 
dinances passed or introduced, con- 
sisting of the following issues: 

PURPOSE OF ISSUE AMOUNT 

Water System $100,000.00 

Sewer System 200,000.00 

$ 300 ,000.00 

TOTAL GROSS DEBT, 

B. DEDUCTIONS FROM GROSS DEBT, as 

listed in attached “Schedule of Deductions” 

C. NET DEBT, $ 14,850.00 

D. Assessed valuation of property as last fixed 

for municipal taxation $ 2,594,818.00 

E. Percentage that said net debt bears to said 

assessed valuation, 0.58% 

Dated April 3, 1946. 

L. A. Corriher. 

Mayor of the Town of Landis, North Carolina. 


$ 366,000.00 
$ 351,150.00 
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SaiEDULE OF BONDED DEBTS 


Date of Issue 

9/1/1937 

12/1/1945 

12/1/1945 


Purpose of Issue Amount of Issue 


Sti’eet Improvements 
Water Supply System 
Sewer System 


$16,000 

15.000 

35.000 


TOTAL BONDED DEBT, $66,000.00 


SCHEDULE OF DEDUCTIONS 


(1) Unissued funding or refunding bonds, in- 
cluded in the gross debt, 

(2) Sinking funds or other funds held for the 
payment of any part of the gross debt 
other than debt incurred for water, gas, 
electric light or po wer purposes, or two or 
more of said purposes, 

(3) Uncollected special assessments hereto- 
fore levied on account of local improve- 
ments for which any part of the gross 
debt was or is to be incurred which vvSl be 
applied when collected to the payment 
of any part of the gross debt, 

(4) Uncollected special assessments to be lev- 
ied on account of local improvements for 
which any part of the ^oss debt was or is 
to be incurred and which when collected 
will be applied to the payment of any part 
of the gross debt (the amount of this item 
being estimated by the undersigned offi- 
cer designated for that purpose by the 
governing body of the municipality), 

(5) Bonded debt included in the gross debt 
and incurred or to be incurred for water, 
gas, electric light or power purposes, or 
two or more of said purposes, 

(6) Bonded debt included in the gross debt, 
and incurred or to be incurred for the con- 
struction of sewerage systems or sewage 
disposal plaints, said sewerage systems be- 
ing entirely supported by sewerage ser- 
vice charge, 

(7) Bonded debt included in the gross debt 
and incurred or to be incurred for the con- 
struction of sewerage systems or sewage 
disposal plants which are operated to- 
gether with the waterworks of said mu- 
nicipality as a combined and consolidat- 
ed system and as an integral part thereof, 
the amount necessary to meet the annual 
interest payable on such bonded debt, and 
the annual installment necessary for the 


GOO 


GOO 


1,150.00 


000 


115,000.00 


235,000.00 
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amortization of such debt, and the amount 
necessary for repairs, maintenance and 
operation of said system or systems being 
included in the rate for waterworks serv- 
ice and collected by said municipality, 000 

(8) The amount which said municipality is en- 

titled to receive from any railroad or 
street railway company under contract 
heretofore made for the payment by such 
company of all or a portion of the cost of 
eliminating a grade crossing or crossings 
within said municipality, which amount 
will be applied, when received, to the pay- 
ment of part of the gross debt. 000 

(9) Indebtedness for school purposes, includ- 

ed in the gross debt 000 


TOTAL OF DEDUCTIONS, $ 351,150.00 

STATE OF NORTH CAROLINA 1 
COUNTY OF ROWAN j®®" 

L. A. Corriher, being duly sworn, says, that he is the Mayor 
of the Town of Landis, in the State of North Carolina; that by a 
resolution passed by the governing body of said municipality he 
was authorized and directed to make the foregoing statement; and 
that the foregoing statement is true and was made and sub- 
scribed by him after the introduction and before the final passage 
of the ordinance or ordinances referred to in the heading of said 
statement. 

L. A. Corriher. 

Sworn to and subscribed before me on 
the day of the date of said statement. 

J. H. Shulenberger, 

Notary Public 

My commission expires the 30th day of April, 1946 

STATE OF NORTH CAROLINA 1 
COUNTY OF ROWAN j ss.: 

I, the undersigned Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that the foregoing 
statement and accompanying aflfidavit were filed in my ofiBce on 
the day of the date of said statement, after the introduction and 
before the final passage of the ordinance or ordinances referred 
to in the heading of said statement. 

In Witness Whereof, I have hereunto set my hand and affixed 
the seal of said municipality, this 3 day of April, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, North Carolina. 
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SEGMBBB ASSOCIATED PBBSS 
No. 7510: 

AN ORDINANCE AUTHORIZING 
THE ISSUANCE OB' $200,000 OB' 
BONDS OB' THE TOWN OF 
LANDIS B'OR THE ESTAB- 
LISHMENT OP A SANITARY 
SBUVER BYSTILM B'OR THE 
TOWN OF LANDIS, 

Bo it ordranod by tlio Board of 
Aldormen of tho Town of Landis, 
as fuUows: 

Sootioii 1. Tho Burtrd of Alder- 
m<‘n of the Town uf Landis has 
aseerl nned and hcroby deterniines 
that it is necessary that said 
Town constniet u sanitary sewer 
system in said Towm, and that it 
will be neeessary to (■‘xpend for 
said purpose not less than $200,000, 
in addition to moneys heretofore 
raised for such purpose, and that 
said sanitary sewer system wall 
be entirely supported by sewer- 
age service charges to be charged 
for sewerage service in accordance 
with a schedule to be determined 
and fixed by the Board of Aider- 
men, 

Section 2. Said Board of Aider- 
men has also ascertained and 
hereby determines that the pur- 
po.se hereinbefore described is a 
necessary expense of said Town 
within the meaning of Section 7 
of Article VII of the Constitution 
of North Carolina, and is a pur- 
pose for which said Town may 
rui.se or appropriate money, and 
i.s not a current expense of said 
Town. 

Section 3. In order to raise tho 
money rcHpiired for such purpose, 
bonds of the Town of Landis are 
hereby authorized and shall be is- 
sued pur.suant to The Municipal 
B'inance* Act, J921, of North Caro- 
lina. The maximum aggregate 
amount of bonds authorized by 
this ordinance shall be Two Hun- 
dred Thousand Dollars ($200,000), 
Section 4. A tax sufficient to pay 
the principal of and Interest on 
said bonds shall be annually lev- 
ied and collected. 

Section 5. A statement of the 
debt of said Town ha.s been filed 
with the Town Clerk of said Town, 
as required by .said Act, and is 
open to public inspection. 

Section 6. Thi.s ordinance shall 
take effect when approved by the 
voters of said Town at an election 
to be called and held as provided 
in said Act. 


mx:mbeb audit bukeau of cntcuiATiONS 


April 17, 1946 - 

A. R. Monroe, being duly sworn 
says that he is the Legal Adver- 
tising manager of The Salisbury 
Post, a newspaper of general cir- 
culation within the county of 
Rowan and state of North Caro- 
lina; and that the annexed adver- 
tisement was published in The 
Salisbury Post in the issues of 
April 5 and 12, 1946. 

A. R. Monroe 

Sworn and subscribed to before 
me, this 17th day of April, 1946. 

Grace O. Smith 
Notary Public 

(My commission expires 
Nov. 30, 1946) 

Aprfl 17, 1946 
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The foregoing bond ordinance 
was passed on the 3rd day of 
April, 1946, and was drst published 
on the 5th day of April, 1946, 

Any action or proceeding ques- 
tioning the validity of said ordi- 
nance must be commenced within 
thirty days after its first publica- 
tion. 

J. FRED CORRIHER, 
Town Clerk of the Town of 
Landis, North Carolina. 



ICBIMBER ASSOCIATED PRESS 
No. 7509. 

AN ORDINANCE AUTHORIZING 
THE ISSUANCE OF $100,000 OF 
BONDS OP THE TOWN OP 
LANDIS FOR THE ESTAB- 
LISHMENT OP A WATER 
SUPPLY SYSTEM FOR THE 
TOWN OF LANDIS. 

Be it ordained by the Board of 
Aldermen of the Town of Landis, 
as follows: 

Section 1. The Board of Aider- 
men of the Town of Landis has 
ascertained and hereby determines 
that it is necessary that said Town 
construct a water supply system 
to supply water to said Town and 
its inhabitants, and that it will 
be necessary to expend for ** said 
purpose not less than $100,000, in 
addition to moneys heretofore 
raised for such purpose. 

Section 2. Said Board of Aider- 
men has also ascertained and 
hereby determine.^ that the pur- 
pose hereinbefore described is a 
necessary expense of said Town 
within the meaning of Section 7 
of Article VII of the Constitution 
of North Carolina, and is a pur- 
pose for which said Town may 
raise or appropriate money, and is 
not a current expense of said 
Town. 

Section 3. In order to raise the 
money required for such purpose, 
bonds of the Town of Landis are 
hereby authorized and shall he is- 
sued pursuant to The Municipal 
Finance Act, 1921, of North Caro- 
lina, The maximum aggregate 
amount of bonds authorized by 
this ordinance shall be One Hun- 
dred Thousand Dollars ($100,000). 

Section 4. A tax sufficient to 
pay the principal of and interest 
on said hond.s shall be annually 
levied and collected. 

Section 5. A statement of the 
debt of said Town has been filed 
with the Town Clerk of said Town, 
as required by said Act, and is 
open to public inspection. 

Section 6. This ordinance shall 
take effect when approved by the 


3\tBMBER AUDIT BUREAU OF CIRCULATIONS 


April 17, 1946 

A. R, Monroe, being duly sworn 
says that he is the Legal Adver- 
tising manager of The Salisbury 
Post, a newspaper of general cir- 
culation within the county of 
Rowan and state of North Caro- 
lina; and that the annexed adver- 
tisement was published in The 
Salisbury Post in the issues of 
April 5 and 12, 1946. 

A. R. Monroe 

Sworn and subscribed to before 
me, this the 17th day of April, 
1946. 

Grace O. Smith' 
Notary Public 


(My commission expires Nov. 30, 
1946) 
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Toters of said Town at an ■ election 
to bo called and held as provided 
in said Act* 


Tbe foregoing bond ordinance 
was passed on the 3rd day of 
April, 1940, and was first published 
on the 5th day of April, 1946. 

Any action or proceeding .ciucs- 
tioning the yalidity of said ordi- 
nance must bo commenced within 
thirty days after its first publica- 
tion. 

J. FRED CORRIHEE, 
Town Clerfe: of the Town of 
Landis, North Carolina. 



Bffi'IMBllB ASSOCIATED PRESS MEMBEB AUDIT BUREAU OF CIRCULATIONS 


No, 7512 

TOWN OF LuVNDIS, NORTH 
CAROLINA NOTICE OP NEW 
REGISTRATION OP VOTERS 
AND OF SPECIAL ELECTION 

NOTICE IS HEREBY GIVEN 
that a SPECIAL ELECTION will 
be held in the Town of Landis, 
North Carolina, on the 21st day of 
May, 1946, for the purpose of sub- 
mitting to the qualified voters of 
said Town, for their approval or 
disapproval, two bond ordinances, 
hereinafter described, adopted by 
the Board of Aldermen on the 3rd 
day of April, 1946, and also the in- 
debtedness pntpoeed to be incurred 
by the issuance of the brmds au- 
tliorissed by the ordinanct'S. Said 
bond ordinancoB are as follows: 

(1) All Ordinance entitled “An 
Ordinance suiithorizing the issu- 
ance of ?100,0()0 of bonds of the 
Town of Landis for the establish- 
ment of a water supply .system for 
the town of Ijundis," autlmriKing 
the issuance of bonds of the Town 
of Landis of the maximum aggre- 
gate amount of $100,000 to finance 
the construction of a water sup- 
ply system to supply 'water to said 
Town and its inhabitants. 

(2) An Ordinance entitled “An 
Ordinance auiherizing the issu- 
;tnc(> of $2(!0,000 of bond.s of the 
Town of Landis for the establish- 
ment of sanitary sower system for 
the Town of Landis," authorizing 
the issuance of bonds of the Town 
of J.(andis of the maximum aggre- 
gate amount of $200. 006 to finance 
the construction of a sanitai'y 
sewer system in said Towm. 


May 20, 1946 

A. R. Monroe, being duly sworn 
says that he is the Legal Adver- 
tising Manager of The Salisbury 
Post, a newspaper of general cir- 
culation within the county of 
Rowan and state of North Caro- 
lina; and that the annexed adver- 
tisement has been published in the 
Salisbury Post four times, issues 
of April 8, 1946, April 22, 1946, 
May 6, 1946 and May 20, 1946. 
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Eacli ordinance aiitborizes the 
3<'vy an<l oolloetioii of an annual 
tax sufficient to pay the principal 
of and interest oa the bonds there- 
by authorizr-fi. 

The polls for said election will 
open at the hour of 6:30 o’clock, a. 
m., and will close at the hour of 
6:30 o’clock, p. m., Eastern Stand- 
ard Time. The polling place for 
said election shall he at OFFICE 
OF POLICE DEPARTMENT in 
the Town of Landis. 

The Board of Aldermen of the 
Town of Landis has appointed 
Jeannette Stoudt to act as Regis- 
trar, and John D. Correll and R. 
G. Day vault to act as Judges of 
Election for said election. 

NOTICE IS ALSO HEREBY 
GIVEN, that a new registration of 
the qualified voters of the Town 
of Landis for said election has 
been ordered by the Board of Al- 
dermen of said Town. The Reg- 
istrar will keep open the hook for 
new registration from 9 o’clock a. 
m., until 6 o’clock p. m., on each 
day, except Sundays and holidays, 
for three weeks, beginning on 
Monday, the 22nci day of April, 
1946, and ending on Saturday, the 
11th day of May, 1940, being the 
second Saturday before said elec- 
tion. On each Saturday during 
the registration period said book 
will be kept open at the polling 
place above named. 

By order of the Board of Aider- 
men of the Town of Landis, 

Dated, April 4th, 1946. 

J. FRED CORRIHER, Town 
Clerk of the Town of Lan- 
dis, North Carolina. 


A. R. Monroe 
Legal Advertising Mgr. 

Sworn and subscribed to before 
me, this the 20th day of May, 1946. 

Grace O. Smith 
Notary Public 

(My commission expires 
Nov. 30, 1946) 



ss.: 


STATE OF NORTH CAROLINA ] 

TOWN OF LANDIS / 

I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that I have compared 
the attached extracts from nainut.es with the original minutes of a 
special meeting of the Board of Aldermen of said Town held on the 
22nd day of May, 1946, and that said extracts are a true copy of 
said minutes and of the whole thereof, in so far as said minutes 
relate to the matters mentioned and described in said extracts. 


I further certify that the nainutes from which said extracts have 
been taken have been duly recorded in the official minute book of 
said Board of Aldermen and appear at pages 127 to 129, inclusive, 
thereof, and that said extracts show all acts done or proceedings 
taken by said Board of Aldermen at said meeting, in any way re- 
lating to or affecting the issuance of the bonds mentioned and 
described in said extracts. 

I further certify that the copy of the return of the special elec- 
tion held in said Town on May 21, 1946, which appears in the orig- 

Fobdham Local Gov.U.O.B.— S2 
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inal minutes, is a true copy of the return which was filed in the 
office of the Town Clerk by the Registrar and Judges of Election 
appointed to hold said election on the 21st day of May, 1946, and 
that said copy is a true copy of said statement and of the whole 
thereof. 

I further certify that the copy of the statement of the result of 
said election which appeal’s in said original minutes is a true copy 
of the original statement which was prepared and signed by mem- 
bers of the Board of Aldermen of said Town and filed in the office 
of the Town Clerk on the 22nd day of May, 1946, and that said 
copy is a true copy of said statement and of the whole thereof. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town, this 31st day of May, 1946. 

J. Fred Corriher, 
Town Clerk of the Town of Landis, North Carolina. 

EXTRACTS FROM MINUTES OF BOARD OF ALDERMEN 

A call meeting of the Board of Aldermen of the Town of Landis 
was held on May 22, 1946 at 7 P.M. L. A. Corriher, Mayor and all 
members of the Board were present as follows: P. K. Dry, Geo. 
Wright, J. U. Alexander and J. F. Lipe. The following resolu- 
tion pertaining to the election held on May 21, 1946 for water 
and sewer bonds was adopted. 


The Town Clerk presented the return showing the result of the 
Special Election held in the Town on the 21st day of May, 1946, 
filed by the Registrar and Judges of Election appointed to hold the 
election, and the return was read and considered. 

J. F. Lipe moved that the following resolution be adopted: 

“Whereas, the officers appointed to hold the Special Election 
held in the Town of Landis on the 21st day of May, 1946, have held 
said election and have made a return of the result thereof which 
reads as follows: 

Return of Special Election held in the Town of Landis on the 21st 
daj o f May , 1946 . 

WE, the undersigned, Jeannette Stoudt, John D. Carrell and R. 
G. Dayvault, being the Registrar and Judges of Election appointed 
to hold the special election in the Town of Landis, in the State of 
North Carolina, on the 21st day of May, 1946, do hereby certify 
as follows: 

1. The polls for said election were opened at the Office of the 
Police Department in said Town on the 21st day of May, 1946, at 
the hour of 6:30 o’clock, A.M. (Eastern Standard Time) and were 

Fobpham Ix)CAL Gov.U.C.B. 



Borrowing 


Sec. 3 


499 


continuously kept open at said place until the hour of 6:30 o’clock 
P.M. (Eastern Standard Time) on said day. 

2. Only persons who had been duly registered were permitted 
to vote at said election. The total number of voters who were 
registered and qualified to vote at said election was 445. 

3. All persons voting at said election were required to use bal- 
lots in the form prescribed by the resolution adopted by the Board 
of Aldermen of said Town on April 3, 1946 and bearing the fac- 
simile signature of J. Fred Corriher, Town Clerk. 

4. The total number of votes cast for Proposition No. 1 set 
forth in said ballots was 267. The total number of votes cast 
against said proposition was 6. 

5. The total number of votes cast for Proposition No. 2 set 
forth in said ballots was 262. The total number of votes cast 
against said proposition was 7. 

In Witness Whereof, we have hereunto set our hands for the 
purpose of making a return of the result of said election to the 
Board of Aldermen of said Town of Landis, this 22 day of May, 
1946. 

Jeannette Stoudt, 
Registi’ar 
R. G. DayValt, 
Judge of Election 
J. D. Correll, 
Judge of Election 

and 

Whereas, the Board of Aldermen has considered and canvassed 
the return: Now, Therefore, 

Be It Resolved by the Board of Commissioners of the Town of 
Landis that it be and hereby is determined and declared that the 
number of voters registered and qualified to vote at said election 
was 445. 

Further Resolved that the number of votes cast at said election 
for the ordinance entitled “An Ordinance authorizing the issuance 
of $100,000 of bonds of the Town of Landis for the establishment 
of a water supply system for the Town of Landis”, adopted by the 
Board of Aldermen on the 3rd day of April, 1946, and for the pro- 
posed indebtedness to be incurred pursuant to said ordinance was 
267, and that the number of votes cast at said election against said 
ordinance and against said proposed indebtedness was 6, and that 
a majority of the voters qualified to vote and voting at said elec- 
tion voted to approve said ordinance and said proposed indebted- 
ness, ^ ; 

Further Resolved that the number of votes cast at said election 
for the ordinance entitled “An Ordinance authorizing the issu- 
ance of $200,000 of bonds of the Town of Landis for the establish- 
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ment of a sanitary sewer system for the Town of Landis”, adopted 
by the Board of Aldermen on the 3rd day of April, 1946, and for 
the proposed indebtedness to be incurred pursuant to said ordi- 
nance was 262, and that the number of votes cast at said election 
against said ordinance and against said proposed indebtedness was 
7, and that a majority of the voters qualified to vote and voting at 
said election voted to appi'ove said ordinance and said pi'oposed in- 
debtedness. 

Further Resolved that a statement showing the number of votes 
cast for and against each of said ordinances and said proposed in- 
debtedness, the number of voterc qualified to vote at said election, 
and declaring the result of said election, shall be prepared and 
signed by at least a majority of the members of the Board.” 

P, K. Diy seconded the motion, and the motion was adopted, 
AldeiTnen Geo. Wright, J. U. Alexander, J. F. Lipe and P. K. Dry 
voting for the motion and no one voting against it. 

The members of the Board of Aldermen voting for the adoption 
of the above resolution thereupon signed a statement of the result 
of the election and delivered the statement so signed to the Town 
Glerk. For the purpose of recording the statement as required by 
law the following copy of the statement so signed is inserted in 
the minutes: 

STATEMENT OF RESULT OF SPECIAL ELECTION HELD IN 
THE TOWN OF LANDIS ON MAY 21, 1946 

Whereas, by direction of the Board Of Aldermen of the Town 
of Landis, in the State of North Carolina, a special election was 
duly called and held in said Town on May 21, 1946, for the purpose 
of submitting to the qualified voters of said Town the following 
propositions: 

PROPOSITION NO. 1 

Shall the qualified voters of the Town of Landis approve 
the ordinance adopted by the Board of Aldermen of said 
Town on April 3rd, 1946, entitled “An Ordinance authorizing 
the issuance of $100,000 of bonds of the Town of Landis for 
the establishment of a water supply system for the Town of 
Landis”, which ordinance authorizes the issuance of bonds of 
said Town of the maximum aggregate amount of $100,000 
to finance the construction of a water supply system to sup- 
ply water to said Town and its inhabitants, and authorizes the 
levy of a tax sufficient to pay the principal of and interest on 
said bonds; and also approve the indebtedness to be incurred 
by the issuance of said bonds ? 
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PROPOSITION NO. 2 

Shall the qualified voters of the Town of Landis approve 
the ordinance adopted by the Board of Aldermen of said 
Town on April 3rd, 1946, entitled “An Ordinance authorizing 
the issuance of $200,000 of bonds of the Town of Landis for 
the establishment of a sanitary sewer system for the Town 
of Landis”, which ordinance authorizes the issuance of bonds 
of said Town of the maximum aggregate amount of $200,000 
to finance the construction of a sanitary sewer system in said 
Town, and authorizes the levy of a tax sufficient to pay the 
principal of and interest on said bonds; and also approve the 
indebtedness to be incurred by the issuance of said bonds? 
and said Board of Aldermen has duly canvassed the returns of 
the Registrar and Judges of Election appointed to hold said elec- 
tion and has determined the result of said election to be as herein- 
after stated: Now, Therefore, 

Said Board of Aldermen hereby makes the following statement 
of the result of said special election, pursuant to the Municipal 
Finance Act of North Carolina: 

(1) The number of voters registered and qualified to vote at 
said election was 445. 

(2) The number of votes cast at said election for the ordi- 
nance described in Proposition No. 1 and for the indebt- 
edness proposed to be incurred by the issuance of the 
bonds authorized by said ordinance was 267. The num- 
ber of votes cast at said election against said ordinance 
and against said indebtedness was 6. A majority of the 
voters qualified to vote and voting at said election voted 
to approve said ordinance and said indebtedness. 

(3) The number of votes cast at said election for the ordi- 
nance described in Proposition No. 2 and for the indebt- 
edness proposed to be incurred by the issuance of the 
bonds authorized by said ordinance was 262. The num- 
ber of votes cast at said election against said ordinance 
and against said indebtedness was 7. A majority of the 
voters qualified to vote and voting at said election voted 
to approve said ordinance and said indebtedness. 

In Witness Whereof, we, the undersigned members of the Board 
of Aldermen of the Town of Landis, have hereimto set our hands, 
this 22 day of May, 1946. 

P. K. Dry, 

J. U. Alexander, 

L. A. Corriher, Mayor, 

J. F. Lipe, 

Geo. W. Wright, 
Members, Board of Aldermen 
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P. K. Dry moved that the Town Clerk be directed to file the 
original statement signed by the members of the Board of Aider- 
men in his office and to publish a copy of the statement in the 
manner provided by law. 

J. U. Alexander seconded the motion, and the motion was adopt- 
ed, Aldeimien Geo. Wright, J. U. Alexander, J. F. Lipe and P. K. 
Dry, voting for the motion and no one voting against it. 

.'*1 m ^ ^ 

Meeting adjourned subject to the call of the Mayor. 

L. A. Corriher, Mayor 
J. Fred Corriher, Clerk 



MEMBER ASSOCIATED PRESS 
No. 7640. 

STATEMENT OF RESULT OF 
SPECIAL ELECTION HELD IN 
THE TOWN OF LANDIS ON 
MAY 21, 1940. 

Whereas, by direction of the 
Board of Aldermen of the Town 
of Landis, in the State of North 
Carolina, a special election was 
(inly called and held in said Town 
on May 21, 1946, for the purpose of 
submitting to the qualified voters 
of said Town the following propo- 
sitions: 

PROPOSITION NO, 1 
Shall the qualified voters of the 
Town of Landis approve the ordi- 
nance adopted by the Board of Al- 
dermen of said Town on April 3rd, 
11146, entitled ''An Ordinance au- 
thorizing the issuance of 1300,000 
of bunds of the Town of Landis for 
the establishment of a water sup- 
ply supply system for the Town of 
Landis,’' which ordinance author- 
izes the issuance of bonds of said 
Town to the maximum aggregate 
amount of $100,000 to finance the 
eon.struetion of a water supply 
system to supply water to said 
Town and its inhabitants, and au- 
thorizes the levy of a tax sulfi- 
to pay tlu; principal of and 
interest on said bonds ; and also 
approve the indebtedness to be 
incurred by the is.suane.o of said 
bonds? 

.PROPOSITION NO. 2 
Shall the qualified voters of the 
Town of Landis approve the ordi- 
nance adopted by the Board of 
Aldermen of said Town on April 
3rd, 1946, entitled “An Ordinance 
authorizing the issuance of $M>,- 


MEMBER AUDIT BUREAU OP CIRCULATION® 


May 27, 1946 

A. R. Monroe, being duly sworn 
says that he is the Legal Adver- 
tising Manager of The Salisbury 
Post, a newspaper of general cir- 
culation within the county of 
Rowan and state of North Caro- 
lina; and that the annexed adver- 
tisement was published one time in 
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000 of bonds of tbe Town of Lan- 
dis for the establishment of a san- 
itary sewer system for the Town 
of L'lndis,’* which ordinance au- 
thorizo.s the issuance of bonds of 
. said Town of the maximum aggre- 
gate amount of $200,000 to finance 
the construction of a sanitary 
sewer system in said Town, and 
authorizes the levy of a tax suf- 
ficient to pay the principal of and 
interest on said bonds ; and also 
approve the indebtedness to be 
incurred by the issuance of said 
bonds ? 

and said Board of Aldermen lias 
duly canvassed the returns of the 
Registrar and Judges of Election 
appointed to hold said election and 
has determined the result of said 
election to be as hereinafter stat- 
ed. Now, Therefore, 

Said Board of Aldermen hereby 
inalces the following statement of 
the result of said special election, 
pursuant to the Municipal Finance 
Act of North Carolina: 

(1) The number of voters regis- 
tered and Qualified to vote at said 
election fur 445. 

(2) The number of votes cast at 
said election for the ordinance de- 
.scribed in Proposition No. 1 and 
for the indebtedness proposed to 
be incurred by the issuance of the 
bonds authorized by said ordi- 
nance was 267. The number of 
votes cast at said election against 
.said ordinance and against said 
indebtedness was 6, A majority 
of the voters qualified to vote and 
voting at said election voted to 
approve said ordinance and said 
indebtedness. 

(3) The number of votes cast at 
said election for the ordinance de- 
scribed in Proposition No. 2 and 
for the indebtedness proposed to 
be incurred by the issuance of the 
bonds authorized by said ordi- 
nance was 262. The number of 
votes east at .said election agaimst 
said ordinance and against said 
indebtedness was 7. A majority of 
the voters qu.'ilified to vote and 
voting at said election voted to ap- 
prove said ordinance and said in- 
debtedness. 

In witness whereof, we, the un- 
dersigned member.s of the Board 
■of Aldermen of the Town of Lan- 
dis, have hereunto set our handSt 
this 22 day of May, 1046. 

... P. K. DRY, 

, , J. .U. ALEXANDER, 

P. F. LIFE, 

GKO. W. WRIGHT, 

L. A. CORRIHER, Mayor, 
Members, Board of Aldermen. 
P. K. Dry moved that the Town 
Olcrk be directed to file the orig- 
inal .statement signed by the mem- 
bers of the Board of Aldermen !n 
his office and to publish a copy of 
the statement in the manner pro- 
vided by law. 

J. U. Alexander seconded the 
motion, and the motion was adopt- 
ed, Aldermen Geo. Wright, J. XJ# 
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The Salisbury Post on May 26, 
1946. 


A. R. Monroe 

Sworn and subscribed to before 
me, this the 27th day of May, 1946. 

Grace 0. Smith 
Notary Public 

(My commission expires 
Nov. 30, 1946) 
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Alexander, J. F. LIpe and J* K* 

Bry voting for the malion and no 
one voting against it. 

Meeting adjourned subject to tlio 
call of the Mayor* 

STATE OF NORTH CAROLINA \ 

COUNTY OF ROWAN J 

Jeannette Stoudt, being duly sworn, deposes and says: 

1. I am the person designated by the Board of Aldermen of 
the Town of Landis, in the State of North Carolina, to act as Reg- 
istrar at the special election held in said Town on the 21st day of 
May, 1946. 

2. In accordance with the resolution adopted by the Board of 
Aldermen of said Town on the 3rd day of April, 1946, 1 opened the 
Registration Book for said election on Monday, April 22, 1946, 
and I kept said book open each day thereafter (Sundays and holi- 
days excepted) until six o’clock, P. M., on Saturday, May 11, 1946. 
I kept said book open on each day during said period from 9 
o’clock, A. M. to 6 o’clock, P. M. On each Saturday during such 
period, said book was kept open at the office of the Police Depart- 
ment of said Town and on every other day during said period I 
kept said book open at my residence in said Town. 

3. The polls for said election were opened at the hour of 6.30 
o’clock, A. M., and closed at the hour of 6,30 o’clock, P. M., East- 
ern StandardTime, on May 21, 1946, at the office of the Police De- 
partmait in said Town. 

4. Attached hereto is a fac-simile of the ballot used in said 
election. 

5. The total number of voters who registered for said election 
was 445. 

Jeannette Stoudt 

Sworn to before me, this 
7 day of June, 1946. 


Notary Public, Rowan County 
My Commission Expires May 27, 1947 


OFFICIAL BALLOT 

BOND ISSUE TOWN OF LANDIS 

(1) To vote “YES” on any question, make a cross (X) mark 
in the square to the right of the word “YES.” 

(2) To vote “NO” on any question, make a cross (X) mark in 
the square to the right of the word “NO.” 
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(3) If you tear or deface or wrongly mark this ballot, return it 
and get another. 

PROPOSITION NO. 1 

SHALL the qualified voters of the Town 
of Landis approve the ordinance adopted by 
the Board of Aldermen of said Town on 
I April 3rd, 1946, entitled “An Ordinance au- 
YES thorizing the issuance of $100,000 of bonds 

of the Town of Landis for the establishment 

of a water supply system for the Town of 
I Landis,” which ordinance authorizes the is- 
NO suance of bonds of said Town of the maxi- 

mum aggregate amount of $100,000 to 

finance the construction of a water supply 
system to supply water to said Town and 
its inhabitants, and authorizes the levy of 
a tax sufficient to pay the principal of and 
interest on said bonds; and also approve the 
indebtedness to be incurred by the issuance 
of said bonds? 

PROPOSITION NO. 2 

SHALL the qualified voters of the Town 
of Landis approve the ordinance adopted by 
the Board of Aldermen of said Town on 
■■ I April 3rd, 1946, entitled “An Ordinance au- 
YE3S thorizing the issuance of $200,000 of bonds 

of the Town of Landis for the establishment 
of a sanitary sewer system for the Town of 
I Landis,” which ordinance authorizes the is- 
NO suance of bonds of said Town of the maxi- 

mum aggregate amount of $200,000 to 
finance the construction of a sanitary sewer 
system in said Town, and authorizes the levy 
of a tax sufficient to pay the principal of and 
interest on said bonds; and also approve the 
indebtedness to be incurred by the issuance 
of said bonds? 

J. Fred Corriher 

Fac-simile .signature of Town Clerk. 



506 


Finance 


Ch. 6 


STATE OF NORTH CAROLINA 1 
TOWN OF LANDIS J 

I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that the last regular 
municipal election held in said Town was held on the 21st day of 
May, 1946, and that the time fixed by law for the holding of the 
next regular municipal election to be held in said Town is the 6 
day of May, 1947. 

In Witness Whereof, I have hereunto set my hand and have 
hereunto affixed the corporate seal of said Town of Landis, this 
7th day of J une, 1946. 

J. Fred Corriher, 
Town Clerk 

EXTRACTS FROM MINUTES OF BOARD OF ALDERMEN 

A call meeting of the Town Board of the Town of Landis was held 
on June 10th, at 8:30 A.M. L. A. Corriher Mayor and all members 
of the Board were present as follows: Geo. W. Wright, J. F. Lipe, 
P. K. Dry and J. U. Alexander. The following resolution pertain- 
ing to the issuance of Water & Sewer bonds and maturities of said 
bonds. 

L. A. Corriher, Mayor 
J. Fred Corriher, Town Clerk 

P. K. Dry moved that the following resolution be adopted: 

“Whereas, the Board of Aldermen of the Town of Landis has 
duly adopted each of the ordinances hereinafter described for the 
purpose of authorizing the issuance of bonds of said Town; and the 
Board of Aldermen desires to make further provision for the issu- 
ance of said bonds: Now, Therefore, 

Be It Resolved by the Board of Aldermen of the Town of T^andig 
as follows: 

Section 1. Pursuant to the provisions of The Municipal Finance 
Act, 1921, of North Carolina, as amended, it is hereby determined 
and declared that the probable period of usefulness of the improve- 
ment for which bonds are authorized to be issued by the ordinance 
entitled “An Ordinance authorizing the issuance of $100,000 of 
bonds of the Town of Landis for the establishment of a water 
supply system for the Town of Landis” adopted by the Board of 
Aldermen on the 3rd day of April, 1946, is forty years, computed 
from June 1, 1946. There shall be issued, pursuant to said ordi- 
nance, bonds of the Town of Landis of the aggregate principal 
amount of $100,000. 
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Section 2. Pursuant to the provisions of The Municipal Finance 
Act, 1921, of North Carolina, as amended, it is hereby detennined 
and declared that the probable period of usefulness of the improve- 
ment for which bonds are authorized to be issued by the ordinance 
entitled “An Ordinance authorizing the issuance of $200,000 of 
bonds of the Town of Landis for the establishment of a sanitary 
sewer system for the Town of Landis”, adopted by the Board of 
Aldermen on the 3rd day of April, 1946, is forty years, computed 
from June 1, 1946. There shall be issued, pursuant to said ordi- 
nance, bonds of the Town of Landis of the aggregate principal 
amount of $200,000. 

Section 3. Pursuant to the provisions of The Municipal Finance 
Act, 1921, of North Carolina, as amended, it is hereby determined 
and declared that the average of said probable periods of useful- 
ness determined and declared in Section 1 and Section 2 of this 
resolution, taking into consideration the amount of bonds to be 
issued on account of each purpose described in said sections, is 
forty years, computed from June 1, 1946. The bonds to be issued 
pursuant to said ordinances described in Section 1 and Section 2 
shall be issued as one consolidated bond issue of the aggregate 
principal amount of $300,000, and shall be designated “Water and 
Sewer Bonds”. 

Section 4. Said bonds shall consist of three hundred bonds of 
the denomination of $1,000 each, and shall be numbered from 1 
to 300, inclusive, in the order in which they mature, and shall be 
dated June 1, 1946. Each of said bonds shall bear interest from 
its date until said bonds shall be paid at a rate which shall not ex- 
ceed six per centum (6%) per annum, and such interest shall 
be payable semi-annually on each June 1st and December 1st sub- 
sequent to the date of said bond. Said bonds shall mature serially, 
six bonds on June 1st in each of the years 1949 to 1958, inclusive, 
eight bonds on June 1st in each of the years 1959 to 1963, inclu- 
sive, nine bonds on June 1st in each of the years 1964 to 1971, in- 
clusive, ten bonds on June 1, 1972, eleven bonds on June 1, 1973, 
twelve bonds on June 1, 1974, thirteen bonds on June l.st in each 
of the years 1975 to 1977, inclusive, and fourteen bonds on June 
1st in each of the years 1978 to 1981, inclusive, without option to 
the Town of prior redemption. 

Section 5. Said bonds shall be coupon bonds and shall be regis- 
terable at the option of the holder as to principal only. Said bonds 
shall be signed by the Mayor and by the Town Clerk of said Town, 
and the corporate seal of said Town shall be affixed to each of 
said bonds. The coupons to be attached to said bonds shall bear 
the lithographed or engraved fac-simile signature of said Town 
Clerk. 
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Section 6. Each of said bonds shall be in substantially the 
following form; 

No. — No. 

UNITED STATES OF AMERICA 
STATE OF NORTH CAROLINA 
COUNTY OF ROWAN 
TOWN OF LANDIS 

WATER AND SEWER BOND 

$1,000 $1,000 

The Town of Landis, a municipal corporation of the State of 
North Carolina, located in the County of Rowan in said State, 
for value received hereby promises to pay to the bearer of this 
bond, or, if it be registered, then to the registered ownei', the prin- 
cipal sum of 

ONE THOUSAND DOLLARS ($1,000) 

on the 1st day of June, 19 — , and to pay interest thereon from the 

date of this bond until it shall mature at the rate of 

per centum (■ % ) per annum, payable semi-annually on June 

1st and December 1st in each year, upon presentation and surren- 
der of the coupons therefor attached hereto, as they severally 
mature. Both principal of and interest on this bond are payable 
at the principal ofBce of The Chase National Bank of the City of 
New York, in the Borough of Manhattan, City and State of New 
York, in any coin or currency of the United States of America 
which at the time of payment is legal tender for the payment of 
public and private debts. 

This bond may be registered as to principal only by the holder 
in his name on the bond register of said Town kept in the office 
of the Bond Registrar of said Town, and such registration shall 
be noted hereon by said Bond Registrar. If so registered, this 
bond may be transfeired on said Bond register by the registered 
owner in person or by attorney, upon presentation of this bond to 
the Bond Registrar with a written instrument of transfer in a 
form approved by said Bond Registrar and executed by said regis- 
tered owner. If this bond be so registered, the principal shall 
thereafter be payable only to the person in whose name it is regis- 
tered, unless this bond shall be discharged from registry by being 
registered as payable to bearer. Such registration shall not affect 
the negotiability of the coupons, which shall continue to pass by 
delivery. 

This bond is issued pursuant to The Municipal Finance Act, 
1921, of North Carolina, as amended, and ordinances duly adopted 
by the Board of Aldermen of said Town, to finance the cost of 
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constructing a water supply system to supply water to said Towm 
and its inhabitants and a sewer system for said Town. The issu- 
ance of this bond and the contracting of the indebtedness evi- 
denced thereby have been approved by a majority of the qualified 
voters of said Town voting at an election duly called and held in 
said Town on the 21st day of May, 1946. 

It is hereby certified and recited that all conditions, acts and 
things required by the Constitution or statutes of the State of 
North Carolina to exist, be perfonned or happen precedent to or 
in the issuance of this bond, exist, have been performed and have 
happened, and that the amount of this bond, together with all 
other indebtedness of said Town, is within every debt and other 
limit pi’escribed by said Constitution or statutes. The faith and 
credit of said Town are hereby pledged to the punctual payment of 
the principal of and interest on this bond in accordance with its 
terms. 

In Witness Whereof, said Town has caused this bond to be 
signed by its Mayor and by its Town Clerk, and the corporate seal 
of said Town to be hereunto aflfixed, and the annexed coupons to 
bear the fac-siraile signature of said Town Clerk, and this bond to 
be dated June 1, 1946. 

L. A. Corriher, 

Mayor 

J. Fred Corriher, 

Town Qerk 

Section 7. Each of the interest coupons to be attached to 
said bonds shall be in substantially the following form: 

No.— $1000.00 


June, 

On the 1st day of December, 1946, the Town of Landis, North 
Carolina, will pay to bearer 

One Thousand Dollar’s ($1000.00) 

at the principal office of The Chase National Bank of the City of 
New York, in the Borough of Manhattan, City and State of New 
York, in any coin or currency of the United States of America 
which at the time of payment is legal tender for the payment of 
public and private debts, being the semi-annual interest then due 
on its Water and Sewer Bond, dated June 1, 1946, and numbered 
1 to 300. 

J. Fred Corriher, 
Town Clerk 
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Section 8. There shall be endorsed upon each of said bonds 
provisions for the registration of said bonds as to principal only, 
in substantially the following form: 

The within bond has been registered as to principal only, as 
follows: 


Date of 
Registration 

Name of Registered 
Holder 

Signature of 
Bond Registrar 











Section 9. There shall appear upon each of said bonds a certifi- 
cate for the use of the Secretary of the Local Government Com- 
mission, in substantially the following foimi: 

The issue hereof has been approved under the provisions of the 
Local Government Act. 

W. E. Easterling, 

Secretary of the Local Government Commission, 



Section 10. The Town Treasurer is hereby authorized and di- 
rected to provide a suitable bond register for the registration of 
said bonds and to act as Bond Registrar in registering said bonds 
and to carry out the provisions set forth in said bonds for the con- 
version of said bonds into registered bonds and for the transfer 
thereof. 

Section 11. The Local Government Commission of North 
Carolina is hereby requested to sell said bonds in the manner pre- 
scribed by the Local Government Act of North Carolina, and to 
state in the notice of the sale of said bonds given pursuant to Sec- 
tion 17 of said Act, that bidders may name one rate of interest 
for part of said bonds and another rate or rates for the balance 
of said bonds. Said bonds shall bear interest at such rate or rates 
as may be named in the proposal to purchase said bonds which 
shall be accepted by said Local Government Commission in ac- 
cordance with said Act. 

Section 12. The Mayor and Town Clerk are hereby author- 
ized and directed to cause said bonds to be prepared and, when 
they shall have been duly sold by said Local Commission, to 
execute said bonds and to turn said bonds over to the State Treas- 
urer of North Carolina, for delivery to the purchaser or purchas- 
ers to whom they may be sold by said Commission.” 

J. F. Lipe seconded the motion, and the motion was adopted. 
Those voting for the motion were Messis. Geo. W. Wright, J. F. 
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Lipe, P. K. Dry, J. U. Alexander, L. A. Corriher, Mayor. No one 
voted against it. 

J. F. Lipe moved that meeting adjourn subject to the call of the 
mayor, seconded by J. U. Alexander. Motion carried. 


STATE OF NORTH CAROLINA 
TOWN OF LANDIS 


ss.: 


I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that I have compared 
the attached extracts from minutes with the original minutes of a 
call meeting of the Board of Aldermen of said Town held on the 
10th day of June, 1946, and that said extracts are a true copy of 
said minutes and of the whole thereof, in so far as said minutes 
relate to the matters mentioned and described in said extracts. 

I further certify that the minutes from which said extracts 
have been taken have been duly recorded in the official minute 
book of said Board of Aldermen and appear at pages 132 to 136, 
inclusive, thereof, and that said extracts show all acts done or pro- 
ceedings taken by said Board of Aldermen at said meeting, in any 
way relating to or affecting the issuance of the bonds mentioned 
and described in said extracts. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town this 10th day of June, 1946. 

J. Fred Corriher, 
Town Qerk of the Town of Landis, North Carolina. 



MEMBER ASSOCIATEB PBBSS MEMBER AUDIT BDREAU OF CIRCDEATIONS 

NOTICE OP SALE OP BONDS 
$300,000 

TOWN OF LANDIS, 

NORTH CAROLINA 
WATER AND SEWER BONDS 
Sealed bids will be received until 
11 o’clock a. m., Eastern Standard 
Time, October 8, 1946, by the un- 
dersigned at its office in the City 
of Raleigh, N. C., for $300,000 Wa- 
ter and Sewer Bonds of the Town 
of Landis, N. C., dated June 1, 

1946, and maturing annually on 
June 1 $6,000 1949 to 1958, $8,000 1950 
to 1963, $9,000 1964 to 1971, all In- 
clusive, $10,000 1972, $11,000 1973, 

$12,000 1974, $13,000 1975 to 1977, all 
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inclusive, and $14, OM 1978 to 1981, 
all inclusive, without option of 
prioi' payment. There will he no 
auction. Denomination $1,009: 
principal and Remiannual (J & B 
1) interest payable in lawful mon- 
ey in New York City; coupon 
bonds resisterablc as to principal 
only ; g'enerai obligations ; un- 
limited tax; del ivory at place of 
purchaser’s choice. 

Bidders are ro(iuosted to name 
the interest rate or rates, not ex- 
ceeding six pc-r Cf'iJt p<'>r annum in 
multiples of one- fourth of one per 
cent. Each bid may miioe one 
rate for part of the bonds (having 
fhe ear]ie.st maturities,!, and an- 
other rat<.‘ or rates I’tu’ Llie balance, 
luit no bid may luime more than 
fitur rates, and each bidder must 
specify in his bid the amount of 
bonds at each rale. Each rate 
must be bid hfr bonds of consecu- 
tive maturities. The bonds will 
Tk^ award«'d to the bidder oltering 
to purchase the bunds at the low- 
est interest cost to the Town, such 
■cost to be determined by deduct- 
ing the tfdal amount of the pre- 
mium bid from the aggregate 
amount of interest upon all of the 
bonds until their respective ma- 
turities. No bid of less than par 
and accrued interest will be enter- 
tained. 

Bids must be enclosed in a 
sealed envelope marked “Proposal 
for Bonds” and be accompanied by 
a certified check upon an incorpo- 
rated bank or trust company, pay- 
able unconditionally to the order 
of the State Treasurer of North 
Carolina for $6,(M)0. The right to 
reject all bids is reserved. The 
approving opinion of Messrs. Reed, 
Hoyt & Washburn, New York City, 
will be furnished the purcdiaser. 

In the event that prior to the de- 
livery of the bonds the income re- 
ceived by private holders from 
bonds of the same type and char- 
acter shall be taxable by the t(7rms 
of any Kedorul income tux law, the 
suc<?eKsfuI bidder may, at his elec- 
tion, be relieved of his obligations 
under the contract to purchase the 
bonds and, in such case, the de- 
posit accompanying his bid will 
be returned. 

I^OCAL GOVERNMENT COM- 
MISSION, By W. E. Easter- 
ling, Secretary of the Com- 
mission. 


October 12, 1946 

A. R. Monroe, being duly sworn 
says that he is The Legal Adver- 
tising Manager of the Salisbury 
Post, a newspaper of general cir- 
culation within the county of 
Rowan, and state of North Caro- 
lina; and that the annexed adver- 
tisement was published in The 
Salisbury Post in the issue of Sept. 
26, 1946 and October 3, 1946. 

A. R. Monroe 
Legal Adv. Manager 

Sworn and subscribed to before 
me, this the 12th day of October, 
1946. 

Grace O. Smith 
Notary Public 

(My commission expires 
Nov. 30, 1946), 


STATE OF NORTH CAROLINA I . 

TOWN OF LANDIS J “ 

I, J. Fred Corriher, Town Qerk of the Town of Landis, fa. the 
State of North Carolina, do hereby certify that I have compared 
the attached extracts from mfautes with the original minutes of a 
call meeting of the Board of Aldermen of said Town held on the 
14th day of October, 1946, and that said extracts are a true copy 
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of said minutes and of the whole thereof, in so far as said minutes 
relate to the matters mentioned and descilbed in said extracts. 

I further certify that the minutes from which said e.xtracts have 
been taken have been duly recorded in the official minute book of 
said Board of Aldermen and appear at pages 113 to 117, inclusive, 
thereof, and that said extracts show all acts done or proceedings 
taken by said Board of Aldermen at said meeting, in any way re- 
lating to or affecting the issuance of the bonds mentioned and de- 
scribed in said extracts. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town this 14th day of October, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, North Carolina. 

EXTRACTS FROM MINUTES OF BOARD OF ALDERMEN 
A call meeting of the Town Boai'd was held on October 14th, at 
7 o’clock A.M. L. A. Corriher Mayor presided. All the members 
of the Board were present as follows: J. F. Lipe, P. K. Dry, Geo. 
Wright and J. U. Alexander. The following resolutions pertaining 
to the sale of Water and Sewer Bonds was adopted. 

J. Fred Corriher, 
Clerk 


J. F. Lipe moved that the following resolution be adopted: 

“Whereas, the Local Government Commission of North Caro- 
lina, has reported to the Board of Aldermen that the Local Gov- 
ernment Commission has sold the bonds, hereinafter described, 
in accordance with law and that the award made contemplates 
that the bonds shall bear interest as hereinafter provided; Now, 
Therefore, 

Be It Resolved by the Board of Aldermen of the Town of Landis 
that the $54,000 Water and Sewer Bonds, numbered from 1 to 54, 
inclusive, to be issued pursuant to the bond ordinances adopted by 
the Board of Aldermen on April 3, 1946, shall bear interest at the 
rate of two and three-quarters per centum (2%%) per annum, 
and that the remaining $246,000 Water and Sewer Bonds, num- 
bered from 55 to 300, inclusive, to be issued pursuant to said bond 
ordinances shall bear interest at the rate of three per centum 
( 3 %) per annum.” 

J. U. Alexander seconded the motion, and the motion was adopt- 
ed. Those voting for the motion were Messrs. J. F. Lipe, P. K. 
Dry, Geo. Wright, J. U. Alexander, L. A. Corriher. No one voted 
against it. 

Meeting was adjourned subject to the call of the mayor. 

L. A. Corriher, J. Fred Corriher, 

Mayor Clerk 
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STATE OF NORTH CAROLINA 
LOCAL GOVERNMENT COMMISSION 
RALEIGH 

I, W. E. Easterling, Secretary of the Local Government Com- 
mission of North Carolina, do hereby certify that the following 
is a true copy of an extract from the minutes of a regular meet- 
ing of the Executive Committee of said Commission held on the 
14th day of May 1946, at which meeting a quorum was present: 


TOWN OF LANDIS FILE #1947-B 

$300,000 Water and Sewer Bonds 

Application was presented requesting approval of the issuance 
of $300,000 of bonds of the Town of Landis authorized by ordi- 
nances passed by the Board of Aldermen of said Town on the 3rd 
day of April 1946 and entitled “AN ORDINANCE AUTHORIZ- 
ING THE ISSUANCE OF $100,000 OF BONDS OF THE TOWN 
OF LANDIS FOR THE ESTABLISHMENT OF A WATER SUP- 
PLY SYSTEM FOR THE TOWN OF LANDIS” and “AN ORDI- 
NANCE AUTHORIZING THE ISSUANCE OF $200,000 OF 
BONDS OF THE TOWN OF LANDIS FOR THE ESTABLISH- 
MENT OF A SANITARY SEWER SYSTEM FOR THE TOWN 
OF LANDIS”. After discussion Mr. Eure made the motion that 
issuance of the $100,000 of bonds of the Town of Landis for the es- 
tablishment of a water supply system and of $200,000 of bonds of 
said Town for the establishment of a sanitary sewer system be 
approved. The motion was seconded by Mr. Pou and was passed 
by unanimous vote. 

Thereupon, the Secretary was directed to advise ofBcers of the 
Town that the bonds shall be advertised for sale when contractors’ 
bids have been z'eceived by the Town for construction of the water 
system and sewer system and evidence is furnished him by the 
Town that such bids have been received and the low bids are 
within the amount of the bonds authorized. 


I Further Cei’tify that no request for a review of the action tak- 
en by said Executive Committee in the foregoing extract has been 
made to said Committee or Commission. 

Witness my hand at Raleigh this 2nd day of November, 1946. 

W. E. Easterling, 

Secretary Local Government Commission 


Foedham Locai. GO'V.TJ.C.B. 
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STATE OF NORTH CAROLINA 1 
TOWN OF LANDIS J 

I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that the Board of 
Aldermen of said Town has never adopted any ordinances or reso- 
lutions or rules regulating in any way the procedure to be followed 
or observed by said Board in the conduct of its meetings or the 
transaction of its business or the adoption of ordinances or reso- 
lutions or other proceedings. 

In Witness Whereof, I have hereunto set my hand and aflBxed 
the corporate seal of said Town of Landis, this 17th day of Octo- 
ber, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, North Carolina. 


STATE OF NORTH CAROLINA 
TOWN OF LANDIS 


ss.: 


I, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify as follows: 

1. No newspaper has been printed or published within the cor- 
porate limits of said Town at any time since the 1st day of Jan- 
uary, 1940. 

2. The newspaper known as “The Post” has been regularly 
printed and published in the City of Salisbury, in the County of 
Rowan, in the State of North Carolina, for more than thirty-five 
years. Said newspaper has circulated in said Town at all times 
since the 1st day of January, 1940. 

3. All the territory included in said Town is within the bound- 
aries of said County. 

In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town of Landis, this 17th day of Octo- 
ber, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, North Carolina. 


STATE OF NORTH CAROLINA 
COUNTY OF ROWAN 


ss.: 


I, Paul A. Swicegood, Clerk of the Superior Court of the 
Coimty of Rowan, in the State of North Carolina, do hereby 
certify that I have compared the attached copy of sworn state- 
ment with the original sworn statement filed in the office of said 
Clerk on the 22nd day of February, 1946, pursuant to Chapter 170 
of the Public Laws of 1939 of North Carolina, by the newspaper 
known as “The Post”, which newspaper is published in Salisbury 
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in said County, and that said copy is a true copy of said sworn 
statement and of the whole thereof , 

In Witness Whereof, I have hereunto set my hand and affixed 
the seal of said Superior Court this 17th day of October, 1946. 

Paul A. Swicegood, 

Clerk of the Superior Court of the County of Rowan, 

North Carolina. 

STATE OF NORTH CAROLINA 1 . 

COUNTY OF ROWAN J 

P. G. Laughridge, being duly sworn, deposes and says: 

1. I reside in the City of Salisbury, in the State of North Caro- 
lina, and have been employed by the publishers of “The Post”, a 
newspaper published in said City for more than 21 years and am 
familial’ with the distribution of said newspaper to its inhabitants 
and readers. 

2. Said newspaper has been regularly and continuously print- 
ed, published and issued in the City of Salisbury, in the County 
of Rowan, and State of North Carolina, at least one day in each 
calendar week since the 1st day of January, 1939. 

3. Prior to the 1st day of January, 1939, said newspaper was 
duly entered as second class mail matter under the postal laws and 
regulations of the United States and such entry has never been 
rescinded, cancelled or revoked. At all times since such entry said 
newspaper has been admitted to the United States mails as second 
dass matter at said City of Salisbury. 

4. At all times since the 1st day of January, 1939, said news- 
paper has been a newspaper Mth a general circulation to actual 
paid subscribers. Each issue of said newspaper, during such pe- 
riod, was distributed to not less than 10,000 actual paid subscrib- 
ers. The circulation of each issue of said newspaper, during such 
period, including such actual paid subscribers, was not less than 
10 , 000 . 

5. At all times since the 1st day of January, 1939, said news- 
paper has circulated in the Town of Landis, in the State of North 
Carolina, Each issue of said newspaper, during such period, was 
distributed to not less than 200 actual paid subscribers who resid- 
ed in said Town. 

P. G. Laughridge 

Sworn to before me, this 
22 day of February, 1946. 

Grace O. Smith, 

Notary Public 
(Notarial Seal) 

My Commission Expires Nov. 30, 1946. 
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STATE OF NORTH CAROLINA 1 

' SS “ ' 

COUNTY OF ROWAN j ‘ ” 

A. R. Monroe, being duly sworn, deposes and says: 

1. lam now and have been since the 15th day of August, 1934 
the Legal Advertising Manager of the newspaper known as the 
“Salisbury Post”. 

2. Said newspaper has been issued at least once in each calen- 
dar week since January 1, 1945. Each issue of said newspaper, 
during such period, was printed in the City of Salisbury in the 
County of Rowan and was published and issued in said City. At 
all times during such period, such newspaper had a general circu- 
lation to actual paid subscribers. Each issue of said newspaper, 
during such period, was distributed to not less than 338 actual paid 
subscribers residing within said Town of Landis in said County. 

3. Prior to the 1st day of January, 1945, said newspaper was 
duly entered as second class mail matter under the postal laws 
and regulations of the United States at the post office of the Unit- 
ed States in said City of Salisbury and such entry has never been 
rescinded, cancelled or revoked. At all times since such entiy 
said newspaper has been admitted to the United States mails as 
second class matter at the said post office in said City. 

A. R. Monroe, 

Sworn to before me this 
25th day of October, 1946. 

Grace O. Smith, 

Notary Public 

My Commission Expires No. 30, 1946 

STATE OF NORTH CAROLINA ^ 

TOWN OF LANDIS J 

1, J. Fred Corriher, Town Clerk of the Town of Landis, in the 
State of North Carolina, do hereby certify that I have examined 
the minutes of the Board of Aldermen of said Town as said min- 
utes have been recorded in the official minute book of said Board 
of Aldermen, and I find that said minutes show no acts to have 
been done or proceedings to have been taken by said Board of 
Aldermen which in any way affect or relate to the issuance of the 
$300,000 Water and Sewer Bonds of said Town dated June 1, 1946, 
which are authorized to be issued by the ordinances adopted by 
said Board of Aldermen on the 3rd day of April, 1946, other than 
the acts done and proceedings taken by said Board of Aldermen 
at the meetings of said Boaird of Aldermen held on the 3rd day of 
April, 1946, the 22nd day of May, 1946, the 10th day of June, 1946 
and the 14th day of October, 1946. 
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In Witness Whereof, I have hereunto set my hand and affixed 
the corporate seal of said Town of Landis, this 17th day of Octo- 
ber, 1946. 

J. Fred Corriher, 

Town Clerk of the Town of Landis, North Carolina. 

ATTORNEY’S CERTIFICATE 

To enable Messrs. Reed, Ho3d; & Washburn, of New York City, 
to examine into and pass upon the validity of the obligations here- 
inafter referred to, I hereby certify to them as follows: 

1. The Town of Landis, a public corporation of the State of 
North Carolina, proposes to issue the following obligations of such 
public corporation, viz.: 

$300,000 Water and Sewer Bonds dated June 1, 1946, au- 
thorized by ordinances and resolutions adopted by the 
Board of Aldermen of said Town on April 3, 1946, May 22, 
1946, June 10, 1946 and October 14, 1946. 

2. I have examined the proceedings hereinbefore described and 
I have considered other satisfactory evidence submitted to me, and 
it is my opinion that all conditions, acts and things required by 
the Constitution and statutes of such State to exist, be performed 
or happen precedent to the issuance of such obligations exist, have 
been performed and have happened and that such obligations, if 
executed and issued in accordance with such proceedings, will be 
valid and legally binding obligations of such public corporation. 

3. I have made reasonable inquiry and I am satisfied that no 
litigation is now pending or threatened either (1) to restrain or 
enjoin the issuance or delivery of such obligations or (2) to ques- 
tion in any manner the authority of such public corporation to is- 
sue or the issuance or validity of any proceedings authorizing such 
obligations or the levy or collection of taxes to pay such obliga- 
tions: and that neither the corporate existence or the boundaries 
nor the title of any of the officers of such public corporation to 
their respective offices is being contested. 

Dated, October 17, 1946. 

T. G.Furr, 

STATE OF NORTH CAROLINA, ss.: 

I, W. E. Easterling, Secretary of the Local Government Com- 
mission of North Carolina, do hereby certify as follows: 

1. The Executive Committee of said Local Government Com- 
mission at a meeting of said Committee duly called and held on the 
14 day of May, 1946, and attended by at least three (3) mem- 
bers of said Committee, duly adopted a resolution approving the 
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issuance of the bonds of the Town of Landis, North Carolina, de- 
scribed in the following schedule: 

SCHEDULE 

$300,000 Water and Sewer Bonds, Nos. 1 to 300, inclusive, 
in the denomination of $1,000 each, dated June 1, 1946 and 
maturing annually on June 1st $6,000 1949 to 1958, $8,000 
1959 to 1963, $9,000 1964 to 1971, all inclusive, $10,000 
1972, $11,000 1973, $12,000 1974, $13,000 1975 to 1977, in- 
clusive, and $14,000 1978 to 1981, inclusive-the first $54,- 
000 maturities bear interest at 2-%fo per annum and the 
remainder at 3% per annum. 

2. Said Committee has caused to be published in the news- 
paper known as The Salisbury Post, published in the County of 
Rowan, North Carolina, a notice that it would receive sealed bids 
for the purchase of said bonds until 11 o’clock A.M., October 8, 
1946. 

3. The proposal to purchase saiid bonds, a copy of which is 
hereto annexed and marked “Exhibit A” submitted by J. Lee 
Peeler and Company, Inc., and Associates, was duly accepted by a 
resolution adopted by said Committee on the 8th day of October 
1946, at a meeting duly called and held and attended by at least 
three (3) members of said Committee. Said proposal named the 
lowest interest rate named in any proposal received pursuant to 
said notice and the price specified in said proposal is greater than 
that specified in any other such proposal received naming the 
same rate of interest. 

4. No request or application for the review of any orders or 
resolutions adopted, or other proceedings taken by said Commit- 
tee with respect to said bonds has been filed with said Commission, 
and no objection to the award of said bonds made by said Commit- 
tee has been made to said Commission or Committee. 

5. A certificate stating that the issuance of said bonds has 
been approved under the provisions of the Local Government Act 
of North Carolina appears upon the reverse of each bond, and has 
been signed by an assistant duly designated by said Secretary for 
that purpose. 

6. The facts stated in this certificate are shown by the offi- 
cial records of said Commission kept by said Secretary. 

In Witness Whereof, this certificate is signed by said Secretary 
this 2d day of November, 1946. 

W. E. Easterling, 

Secretary of the Local Government 
Commission of North Carolina. 
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NOTICE OF SALE OF BONDS 
$300,000 

TOWN OF LANDIS, NORTH CAROLINA 
WATER AND SEWER BONDS 

Sealed bids will be received until 11 o’clock a.m., Eastern Stand- 
ard Time, October 8, 1946, by the undersigned at its office in the 
City of Raleigh, N. C., for $300,000 Water and Sewer Bonds of 
the Tovra of Landis, N. C. dated June 1, 1946, and maturing an- 
nually on June 1, $6,000 1949 to 1958, $8,000 1959 to 1963, $9,000 
1964 to 1971, all inclusive, $10,000 1972, $11,000 1973, $12,000 
1974, $13,000 1975 to 1977, all inclusive, and $14,000 1978 to 1981, 
all inclusive, without option of prior payment. There will be no 
auction. Denomination $1,000; principal and semiannual (J & D 
1) interest payal)le in lawful money in New York City; coupon 
bonds registerable as to principal only; genei'al obligations; un- 
limited ta.x; delivery at place of purchaser’s choice. 

Bidders are requested to name the interest rate or rates, not ex- 
ceeding six per cent per annum in multiples of one-fourth of one 
per cent. Each bid may name one rate for part of the bonds (hav- 
ing the earliest maturities) , and another rate or rates for the bal- 
ance, but no bid may name more than four rates, and each bidder 
must specify in his bid the amount of bonds of each rate. Each 
rate must be bid for bonds of consecutive maturities. The bonds 
will be awarded to the bidder offering to purchase the bonds at the 
lowest interest cost to the Town, such cost to be determined by 
deducting the total amount of the premium bid from the aggre- 
gate amount of interest upon all of the bonds until their respective 
maturities. No bid of less than par and accrued interest wiU be 
entertained. 

Bids must be enclosed in a sealed envelope marked “Proposal 
for Bonds” and be accompanied by a certified check upon an in- 
corporated bank or trust company, payable unconditionally to the 
order of the State Treasurer of North Carolina for $6,000. The 
right to reject all bids is reserved. The approving opinion of 
Messrs. Reed, Hoyt & Washburn, New York City, will be furnished 
the purchaser. 

In the event that prior to the delivery of the bonds the income 
received by private holders from bonds of the same type and char- 
acter shall be taxable by the terms of any Federal income tax law, 
the successful bidder may, at his election, be relieved of his obliga- 
tions under the contract to purchase the bonds, and in such case, 
the deposit accompanying his bid will be returned. 

LOCAL GOVERNMENT COMMISSION 
By W. E. Easterling 
Secretary of the Commission 
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(Bid form on reverse) 

These are the identical bonds offered for sale on September 24, 
1946 at which time only one bid was received. The bid was for in- 
terest cost of 3.62% and was rejected. 

Contrary to the statement accompanying the previous offering, 
the two mills in the town pay about 67% of the taxes levied and 
not 95%. These mills do not purchase electric power from the 
town. 

“EXHIBIT A” 


PROPOSAL FOR BONDS 


Oct. 8, 1946 

Local Government Commission, 

Raleigh, North Carolina, 

Sirs: 


We make the following offer for the bond issue of the Town of 
Landis, North Carolina, described in the notice of sale on the re- 
verse hereof, which is hereby made a part of this bid: 

(The bidder wiU fill in only one of the four alternative bids pro- 
vided below and cross out the others. ) 

1. F ef - g 3 Q0, 000 Water aH d- SeweF - Boi ids-b8a#Hg---iKl^ 

est-at — ^ %-p e r - annum. 

or 

2. For $300,000 Water and Sewer Bonds, $54,000.00 of 
said bonds of the earliest maturities bearing interest at 
2-%% per annum, and the remainder bearing interest 
at 3% per annum. 


3. 


4. 


■©f-said 



next e arliest maturiti o g-at 


■% p e r - annitm -a nd : 


1 ciiit; 


or 

■ For $300,000 Water - a - Kd - Se%v&r-Bonds - ;- $ ef-said- 

bonds-ef - 4:he e arli e st matHriti e s - b e aFfflg - interest £t 

% pG - r-annumy $ - Gf said bends of tho 


■ B e « t-- ea - pIi<aot- - maturities -- boaring - m ' t0TOOt - at - ■ % 

■ ger- annum, ' $■ ef-said - bondg - of the next carlio et 

■Bi aturities bearing-interest at ■%- per annum, 

■a ad-rhe - remaindcr bearing inter e st - at -% r -per 

■ annum, ' 


we will pay three hundred thousand and 00/100 dollars ($300,- 

000 . 00 ). 


We will also pay accrued interest to date of delivery and will 
accept delivery at The Fidelity Bank in Durham, N. C. in accord- 
ance with said notice. 
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We enclose herewith certified check for $6,000, payable to the 
order of the State Treasurer, which enclosure is to be returned to 
us if this bid is not accepted, but otherwise is to be deposited by 
said State Treasurer, and when the bonds are delivered and paid 
for imder the terms of this bid, is to be considered as an advance 
part payment therefor, or is to be retained as and for liquidated 
damages in case we fail so to take up and pay for the bonds. 

J. Lee Peeler and Company, Inc. 

Vance Securities Corporation 

By: Thos. L. Vance 

No addition or alteration, except as provided above, is to be 
made to this proposal. 

STATE OF NORTH CAROLINA 
LOCAL GOVERNMENT COMMISSION 
RALEIGH 

SIGNATURE CERTIFICATE 

I, C. H. England, an assistant designated by the Secretary of the 
Local Government Commission of North Cai’olina, do hereby cer- 
tify that on the 2 day of November, 1946, I signed on the re- 
verse of each of the bonds hereinafter described, a certificate 
stating that the issuance of said bonds has been approved under 
the provisions of the Local Government Act of North Carolina. 

I Further Certify that said bonds consist of the following bonds 
of the Town of Landis, North Carolina, the issuance of which was 
approved by an order adopted by said Local Government Commis- 
sion on the 14 day of May, 1946, viz. : 

$300,000 Water and Sewer Bonds, Nos. 1 to 300, 
inclusive, in the denomination of $1,000 each, 
dated June 1, 1946 and maturing annually on 
June 1st $6,000 1949 to 1958, $8,000 1959 to 
1963, $9,000 1964 to 1971, all inclusive, $10,000 
1972, $11,000 1973, $12,000 1974, $13,000 1975 to 
1977, inclusive, and $14,000 1978 to 1981, inclusive 
the firet $54,000 maturities bear interest at 2-%% 
per annum and the remainder at 3% per annum. 

In Witness Whereof, I have hereunto set my hand this 2 day 
of November, 1946. 

C. H. England, 
Assistant 

I, W. E. Easterling, Secretary of the Local Government Com- 
mission of North Carolina, do hereby certify that the signature 
appearing above is the true and genuine signature of C. H. Eng- 
land, who was duly designated by me as an Assistant to sign the 
certificate required by Section 22 of the Local Government Act of 
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North Carolina to be endorsed upon each of the bonds hereinabove 
described. 

W. E. Easterling, 
Secretary of Local Government 
Commission of North Carolina. 


SIGNATURE AND NO LITIGATION CERTIFICATE 

We, the undersigned, acting as officers of the public corporation 
of the State of North Carolina, known as the TOWN OF LANDIS 
DO hereby severally certify, as follows: 

1. Subsequent to October 1, 1946, and prior to the date of 
this certificate we have signed each of the following obligations 
of said public corporation, viz.: $300,000 Water and Sewer Bonds 
consisting of three hundred $1,000 coupon bonds, numbered from 
1 to 300, inclusive, in the order of their maturity, dated June 1, 
1946, and maturing serially on June 1st in each year as follows: 6 
bonds in 1949 to 1958, inclusive, 8 bonds in 1959 to 1963, inclu- 
sive, 9 bonds in 1964 to 1971, inclusive, 10 bonds in 1972, 11 bonds 
in 1973, 12 bonds in 1974, 13 bonds in 1975 to 1977, Inclusive, and 
14 bonds in 1978 to 1981, inclusive; authorized by bond ordinances 
adopted by the Board of Aldermen of said Town on April 3, 1946. 
The bonds numbered from 1 to 54, inclusive, bear interest at the 
rate of two and three-quarters per centum (2%%) per annum 
and the bonds numbered from 55 to 300, inclusive, bear mterest at 
the rate of three per centum (3%) per annum, and interest is pay- 
able semi-annually on June 1st and December 1st. 

2. At the time we signed said obligations we were, and we now 
are, the duly chosen, qualified and acting officers of said public 
corporation, as indicated below. The seal aflSxed to or impressed 
upon this certificate is the corporate seal which has been hereto- 
fore adopted for and is now in use by said public corporation and 
said seal has been affixed to or impressed upon ^ch of said obli- 
gations. At the time said obligations were so signed there were 
attached to each of them interest coupons representing all interest 
payable on such obligation subsequent to the date of this certifi- 
cate and on or before its maturity and each of said interest cou- 
pons bears the facsimile signature of the undersigned Town Clerk. 

3. Neither the proceedings authorizing said obligations, here- 
inbefore described, nor the authority to execute and issue said 
obligations on behalf of said public corporation heretofore granted 
to the undersigned by said proceedings, have been revoked or re- 
scinded or repealed or modified or amended in any respect. 

4. No litigation is now pending or threatened to restrain or en- 
join the issuance or delivery of said obligations or in any manner 
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questioning the authority of said public corporation to issue or the 
issuance or validity of said obligations or the constitutionality of 
any statute or the validity of any proceedings authorizing said 
obligations, or the levy or collection of taxes to pay said obliga- 
tions. Neither the corporate existence or boundaries, nor the title 
of any of said officers to their respective offices, is being contested. 

In Witness Whereof, we have hereunto set our hands and the 
corporate seal of said public corporation, this 31st day of October, 
1946. 

Office Signature 

SEAL Mayor L. A. Corriher, 

Town Clerk J. Fred Corriher, 

I hereby certify that I know the j^rsons whose signatures ap- 
pear above and am familiar with their signatures, and that I have 
examined their signatures on this certificate and that such signa- 
tures are genuine and that said persons hold the offices of said 
public corporation described in said certificate as stated in said 
certificate. 

J. F. Deal, Cashier 
M. & F. Bank, BANK 
Merchants & Farmers Bank 


STATE OF NORTH CAROLINA 
TREASURY DEPARTMENT 
RALEIGH 

STATE TREASURER'S RECEIPT OF THE PROCEEDS OF 
THE SALE OF BONDS OR NOTES 

I, CHAS. M. JOHNSON, Treasurer of the State of North Caro- 
lina, DO HEREBY CERTIFY that, on the date last below men- 
tioned (being the date of actual delivery of the bonds or notes 
herein described to the purchaser(s) thereof), I received from 

J. LEE PEELER AND COMPANY, INC. 

DURHAM, N.C. 

the purchase price of the following described bonds of the TOWN 
OF LANDIS, N. C.: 

$300,000 Water and Sewer Bonds, Nos. 1 to 300, 
inclusive, in the denomination of $1,000 each, 
dated June 1st, 1946 and maturing annually on 
June 1st $6,000 1949 to 1958, $8,000 1959 to 
1963, $9,000 1964 to 1971, all inclusive, $10,000 
1972, $11,000 1973, $12,000 1974, $13,000 1975 to 
1977, inclusive, and $14,000 1978 to 1981, inclusive 
the first $54,000 maturities bear interest at 2-%% 
per annum and the remainder at 3% per annum. 
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I FURTHER CERTIFY that the sum thus received by me was 
as follows: 

Principal (par value) $ 300,000.00 

Premium None 

Accrued interest on $ 54,000.00 at 2-%% per 

annum from June 1, 1946 to the date of actual 

delivery 643.50 

Accrued interest on $ 246,000.00 at 3% per an- 
num from June 1, 1946 to the date of actual 

delivery 3,198.00 

Total Sinn Received $ 303,841.50 

The date of actual delivery of said bonds or notes being November 
7, 1946 

CHAS. M. JOHNSON, Treasurer of the State of North Carolina 
By L. B. Parker, Deputy Treasurer. 


A. AUIHORIZATION AN0 ISSUANCE OF BONDS — ^TAXPAYERS* 

Safeguards 

(1) Jm General 

Local borrowing may be classified in various ways. One basic 
pattern distinguishes between current and long-term loans. 
Current, short-term borrowing involves anticipation of the col- 
lection of current revenues, long-term borrowing of the reve- 
nues of future years. We are concerned here only with the lat- 
ter. Debt evidenced by such obligations is called “funded” debt 
The term derives from a practice, which has roots extending 
back into the Middle Ages, of borrowing to meet public expenses 
and earmarking particular revenues as a fund to meet principal 
and interest requirements. Today, of course, long-term obli- 
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gations are considered funded debt whether particular revenues 
are set aside for payment or not. Coupons are a convenient 
means of evidencing the obligation to pay interest on negotiable 
bonds, and are useful in effecting collection. Each coupon rep- 
resents the interest obligation for a specific period during the 
life of the bond. It is a current charge constituting no part of 
the funded debt. This difference may have legal consequences. 
Thus, would a grant of power to refund bonds of a city include 
authority to fund overdue coupons on those bonds? Clearly, 
bonds issued to fund floating debt are not refunding bonds in 
the sense of a statutory debt limitation which excepts “refund- 
ing” bonds. Lee v. Hancock County, 181 Miss. 847, 178 So. 
790 (1938). 

Local borrowing may involve either original financing or re- 
financing, or both. The mixed type is rare. It is employed in at 
least one state, Arkansas. See City of Harrison v. Braswell, 209 
Ark. 1094, 194 S.W.2d 12 (1946) ; Bay Special Consol. School 
Dist. of Craighead County v. Hall, 194 Ark. 423, 107 S.W.2d 
347 (1937). See also Braiisford v. Walker, 205 S.C. 228, 31 
S.E.2d 385 (1944) . A general obligation bond contains an uncon- 
ditional promise to pay. It binds the faith and credit of the bor- 
rowing unit. A special obligation bond is a conditional under- 
taking; the borrower promises to pay only from a special fund, 
whether it be fed by special assessments or the income from 
some revenue-producing facility or activity. Such bonds are 
designated special assessment bonds or revenue bonds, as ap- 
propriate. A particularly attractive security may be created by 
combining a general obligation with a pledge of special revenues. 
To the extent that such revenues cover debt service resort tO' 
tax levies is obviated. 

In the absence of constitutional provisions limiting the objects 
of local borrowing, bonds may be authorized for einy purpose 
for which a local unit may spend money. This includes current 
expenses. The power may be devolved upon local govern- 
ment, however unwise its exercise for such objects as current 
operations might be. 

There has been much discussion of the question whether the 
power to borrow may properly be implied. The power to borrow 
and authority to issue negotiable paper in evidence of a loan are 
plainly not the same thing. Thus, there are further questions 
whether the power to Issue negotiable bonds may be implied 
along with the power to borrow or may be implied from an ex- 
press grant of power to borrow. While there is considerable 
diversity in the decisions, the problem, as Judge Dillon has 
pointed out, is basically one of legislative intent. "l Dillon, Mun. 
Corps., § 289 (5th ed. 1911), As a practical matter, the inquiry 
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is not significant in contemporary public finance because effec- 
tive marketing of securities is not to be rested upon loose im- 
plications of power and because, as a matter of policy, the states 
have seen fit to adopt more or less elaborate bond enabling legis- 
lation, which regulates in some detail such features as interest 
rates and maturities. It may be of some interest, however, to 
take a brief backward look. 

In Russell v. Middletown City School District, 101 Conn. 249, 
125 A. 641 (1924), a statute authorizing school districts to lay 
taxes and borrow money for certain purposes was interpreted 
to authorize negotiable bonds. The court’s opinion contained an 
historical review of the cases which bears quoting. 

“During the greater part of the past century the courts, fed- 
eral and state, almost uniformly held that the power to borrow 
money carried with it the power to issue negotiable bonds. The 
cases involving the point arose mostly in the older states, and 
the judicial holdings were apparently sustaining a uniform and 
customary course of financial procedure. 

“In the fourth edition of Dillon on Municipal Corporations, 
the decisions amply justified stating the law to be that — 

‘Express power to municipal corporations “to borrow money” 
is usually held to include the power to issue its negotiable bonds 
or other securities to the lender.’ Section 1890 (4th Ed.) p. 127. 

“In the fifth edition of this work the learned author notes the 
changed current of decision leading to serious qualification of 
his prior statement. 2 Dillon Municipal Corporations, Secs. 873, 
S74, 877. This change in judicial attitude arose from a large 
volume of litigation occurring mostly in the western and south- 
western states, which was largely conducted in the federal courts. 
It was an incident to the rapid and phenomenal industrial and 
financial development of the whole coimtry in the period follow- 
ing the Civil War. Large undertakings by municipalities in the 
way of public improvements and grants of money to railroads 
inconsiderately and improvidently undertaken were financed by 
reckless prodigality in the issue of municipal securities. 

“At first decisions were in accord with the law as previously 
understood and as quoted above. Rogers v. Burlington, 3 WaU. 
654, 18 L.Ed. 79; Mitchell v. Burlington, 4 Wall. 270, 18 L.Ed. 
350. From time to time in various cases the Supreme Court in 
one way or another narrowed the scope of the doctrine and m 
MerriU v. Monticello, 138 U.S. 673, 11 S.Ct. 441, 34 L.Ed. 1069, 
the court held that the implied power (if it existed) of a mu- 
nicipality to borrow money in execution of powers expressly 
conferred by law did not authorize it to create and issue negotia- 
ble bonds, and that the power to borrow money and the power 
to give an obligation which may circulate in the market freed 
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from any equities which may be set up by the maker were essen- 
tially different in natm-e and legal effect. This series of decisions 
culminated in the case of Brenham v. German American Bank 
(1892) 144 U.S. 173, 12 S.Ct. 559, 36 L.Ed. 390, in which the 
court followed the ruling in Merrill v. Monticello, supra, and took 
the further position that an express charter power to borrow 
up to a certain amount for general puiposes did not imply the 
authority to issue negotiable bonds incontestible in the hands of 
a bona fide holder. This decision overrules Rogers v. Burlington 
and Mitchell v. Burlington, supra. The only concession made in 
the sweeping terms of this decision is the suggestion that the 
power to issue bonds might be implied from express power to 
borrow, where to deny it would render the borrowing power 
nugatory. Such is the view stated in Ashuelot Nat. Bk. v. School 
District, 56 F. 197, 5 C.C.A. 468, reviewing the federal decisions 
up to its date, and has been generally accepted as a correct ex- 
position of the doctrine of the United States courts. 

“The existing rule of the federal courts just stated obtains 
in Alabama, Illinois, Louisiana, New Jersey, and Texas, while 
the older rule is in force in Massachusetts, Arkansas, Georgia, 
Kentucky, Nevada, Ohio, New York, Rhode Island, Virginia, 
and Wisconsin. Dicta favoring one rule or the other also occur 
in the decisions of other states. Illinois is the only state appar- 
ently which receded from an adherence to the earlier views. Re- 
cent cases are more or less controlled by statutory regulation, 
either covering the entire subject or, to some extent, affecting 
the rule previously worked out in decided cases. Citation in de- 
tail of numei’ous cases found in the books would not especially 
advance the discussion. The cases favoring either view are re- 
ferred to in 19 R.C.L. 991, in notes 17 and 18, and collected and 
considered in the note to Weil v. Newbem, Ann.Cas.l913E, 25, 
at pages 39, 40, 41. 

“The reasoning upon which is based the proposition now held 
as law in the federal courts, that the power to borrow money by 
virtue of legislative authority so to do will not carry with it the 
power to issue negotiable bonds, is perhaps best stated in the 
quotation from the case of Police Jury v. Britton, 15 Wall. 566, 
21 L.Ed. 251, occurring in the opinion in Merrill v. Monticello,. 
supra, at page 689 (11 Sup.Ct. 447) , as follows: 

“ ‘We do not mean to be understood that it requires, in all 
cases, express authority for such bodies to issue negotiable paper. 
The power has frequently been implied from other express pow- 
ers granted. Thus it has been held that the power to borrow 
money, implies the power to issue the ordinary securities for its 
repayment, whether in the form of notes or bonds payable in the 
future. * * * But in our judgment these implications should. 
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not be encouraged or extended beyond the fair inferences to be 
gathered from the circumstances of each case. It would be an 
anomaly, justly to be deprecated, for all our limited tei-ritorial 
boards, charged with certain objects of necessary local adminis- 
tration, to become the fountains of commercial issues, capable 
of floating about in the financial whirlpools of our large cities.’ 

“The opposing doctrine has, perhaps, never been better stated 
than in the dissenting opinion of Mr. Justice Harlan in Brenham 
V. German American Bank, supra, where he states: 

“ Tt seems to us that the court, in the present case, announces 
for the first time that an express power in a municipal corpora- 
tion, to borrow money, for corporate or general purposes, does 
not, under any circumstances, carry with it, by implication, au- 
thority to execute a negotiable promissory note or bond for the 
money so borrowed, and that any such note or bond is void in 
the hands of a bona fide holder for value. There are, perhaps, 
few municipal corporations an3rwhere that have not, under some 
circumstances, and within prescribed limits as to amount, ex- 
press authority to borrow money for legitimate, corporate pur- 
poses. While this authority may be abused, it is often vital to 
the public interests that it be exercised. But if it may not be 
exercised by giving negotiable notes or bonds as evidence of the 
indebtedness so created — ^which is the mode usually adopted in 
such cases— the power to borrow, however urgent the necessity, 
will be of little practical value. Those who have money to lend 
will not lend it upon mere vouchers or certificates of indebted- 
ness. The aggregate amount of negotiable notes and bonds, 
executed by municipal corporations, for legitimate purposes, un- 
der express power to borrow money simply, and now outstand- 
ing in every part of the country must be enormous. A declara- 
tion by this court that such notes and bonds are void, because of 
the absence of express legislative authority to execute negotia- 
ble instruments for the money borrowed, wiU, we fear, pi'oduce 
incalculable mischief. Believing the doctrine announced by the 
court to be unsound, upon principle and authority, we do not 
feel at liberty to withhold an expression of our dissent from the 
opinion.’ 

“The underlying reason of decision in those states, where the 
power to issue bonds implied from the power to borrow money 
is denied, seems to be that the power is a dangerous one, in that 
negotiable bonds in the hands of a bona fide purchaser are not 
subject to most equitable defenses, and hence municipalities may 
suffer greatly from an indebtedness incurred under the forms of 
law, and evidenced by bonds improvidently and sometimes cor- 
ruptly issued and their proceeds misapplied. 

Forbham Local 
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“On the other hand, such implied power is sustained on the 
ground that the power to borrow is practically inelfective where 
large loans are concerned, unless resort may be had to ordinary 
and well-recognized methods of issuing corporate securities, and 
any attempt to evidence indebtedness by instruments not fully 
negotiable would either fail, or, if carried out, could only be 
etfected with inconvenience in debt administration, and the bur- 
den of higher interest charges which are uniformly imposed on 
any security which departs from the ordinary type prevailing in 
the investment market. 

“Having regard to the authorities above cited and the ordi- 
nary course of corporate financing which they recognize and 
evidence as prevailing in the jurisdictions to which they pertain, 
we are satisfied that the power to issue bonds implied from the 
express power to borrow has been recognized as legal in the ma- 
jority of the older states, and especially in New England, and 
that coiTKirate securities have been issued and axe now outstand- 
ing in large amounts, based upon this understanding of the law. 
The decisions in which this power is denied assert the necessity 
of legislative grant to confer it. We regard the power as so 
firmly established by usage and authority that it can only be 
taken away by legislative denial or limitation, and ought not to 
be negatived by judicial interpretation. The effective curb upon 
hasty and inexpedient financing by municipal corporations is the 
debt limit, which in late years has become almost universal, 
and exists in this state, and not in making a distinction between 
the power to borrow and the form of evidence of indebtedness.” 

It is easy, in the case of general obligation bonds, to imply, 
from a grant of power to issue “bonds”, authority to issue nego- 
tiable securities. Hunter v. City of Louisville, 208 Ky. 326, 270 
S.W. 841 (1925); Keck v. Yakima Savings and Loan Ass’n, 160 
Wash. 430, 295 P. 483 (1931) . The situation as to revenue bonds 
is quite different Since they are conditional obligations they^ 
lack an essential element of negotiability under N.I.L. § 1(2). 
It would seem necessary, therefore, to cover the point by statute, 
as has been done by most of the later enabling statutes. But see 
State ex rel. Consumers Public Power District v. Boettcher, 138 
Neb. 22, 32, 291 N.W. 709, 714 (1940) . Concerning the possibil- 
ity of achieving negotiability by contract see J. B. Fordham, 
“Revenue Bond Sanctions” 42 Col.L.Rev. 395, 398 (1942). 

The power to perform a given public function and the ancillary 
power to finance it are by no means the same thing. In the case 
of any proposed local bond issue it is important to determine that 
there is authority both for the “project” and the bonds. Ordi- 
narily a grant of power to issue bonds for a given purpose pre- 
supposes that authority to carry out the purpose depends upon 

Foebham Local Goy.U.C.B. 
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an independent grant and only the plainest and most unmistak- 
able implication would warrant a grounding of the primary pow- 
er upon a grant of the ancillary authority. 

(a) Promise to pay 

In a general obligation bond the promise to pay will read sub- 
stantially as that in the bond form set out in the ti'anscript. A 
revenue bond will qualify the promise by adding a clause, such 
as “but only out of the special funds hereinafter mentioned”, 
which will be supported by a subsequent paragraph describing 
the special fund. Suppose that the issuer of purportedly general 
obligation bonds were limited by law in the amount or rate of 
taxation which might be levied for the purpose of paying prin- 
cipal and interest? Would that in effect render the bonds special 
obligations? Hardly, in the case of an overall tax limit, since 
the imit would be committed to the extent of its legal capacity. 
In Ohio only non-voted municipals are subject to the tax limits. 
To obviate any question the General Code makes them negotiable 
regardless of whether they would be deemed to be conditional 
under the N.I.L. Ohio Gen.Code, § 2293-37a (Page, Supp.1947). 

(h) Medium of payment 

Prior to 1933 municipal bonds quite commonly called for pay- 
ment in gold. In that yeeir, however. Congress exercised its 
monetary powers to strike down gold clauses in existing obliga- 
tions and ban them for the future. This legislation was upheld 
in a case involving railroad bonds. Norman v. B. & O. R. Co., 
294 U.S. 240, 55 S.Ct. 407 (1935). The decision, in principle, 
governs municipals. Since it was rendered the practice has been 
to call for payment in legal tender. Sample clauses are “in law- 
ful money of the United States” and “in any coin or currency of 
the United States of America which at the time of payment is 
legal tender for the payment of public and private debts”. It is 
not evident what such language adds. 

(c) Place of Payment 

There may be an advantage, particularly in the case of a large 
issue seeking a wide market, in providing for payment at a bank 
in a large financial center. Sometimes alternative places of pay- 
ment are designated. This has the disadvantage to the unit of 
entailing deposits at more than one place. If the unit makes 
payment directly it is in a position to keep informed as to who 
owns the bonds. This is valuable information in case of redemp- 
tion of callable bonds or refinancing undertaken to prevent or 
cure a default. Enabling legislation usually leaves the local au- 
thorities with wide discretion as to place of payment. Even 
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were a designated place unauthorized the validity of the bonds 
would not be affected. Sherlock v. Village of Winnetka, 68 Dl. 
530 (1873). 

(d) Interest 

The maximum rate of interest on municipal bonds, it is safe to 
say, is a subject specifically covered in almost every enabling 
statute. Improper use of power to issue bonds at a discount has 
made it almost equally common to forbid issuance below par. 
Thus, maximum interest rates are usually set simply in terms of 
a per centum of par. There is no objection, however, to original 
sale at a discount subject to the limitation that the net interest 
cost to the borrower will not exceed the maximum rate. Such 
a provision is to be found in Virginia. Va.Code § 3084 (Michie, 
1942) . Considerable flexibility in rates, both as to separate ma- 
turities in a single issue and as to different periods in the life of a 
particular bond, is usually permitted. The transcript contains an 
example of different rates for different maturities. Great flexi- 
bility is especially desirable in refunding operations. 

Interest is paid semi-annually. Exceptions to this practice 
are negligible. Interest is represented by coupons, one for each 
six-months interest period. An illustrative coupon form appears 
in the transcript. Coupons may be detached prior to maturity 
and separately held or negotiated. Where that is done, the 
coupons become distinct obligations, which will survive the life 
of the principal obligation, subject to the running of the statute 
of limitations. Jennings v. Morehead City, 226 N.C. 606, 39 S.E. 
2d 610 (1946). 

In the past one device employed in an effort to circumvent pro- 
visions setting maximum interest rates or forbidding sale below 
par has been a stipulation allowing the purchaser a blanket de- 
duction from the purchase price to cover such costs as preparing 
the bonds and fees of bond counsel. It was, for the most part, 
unsucc^sful where challenged. Duff v. Knott County, 238 Ky. 
71, 36 S.W.2d 870 (1931); Hattrem-Nelson & Co., Inc., v. Sal- 
mon River-Grande Ronde Highway Imp. Dist., 132 Or. 297, 285 
P. 231 (1930). It is one thing for the borrower to use bond pro- 
ceeds directly to cover costs of issue and quite another to pur- 
port to use as a paid agent in such matter a bond purchaser who 
is dealing at arm’s length. 

It will be observed that the bond form set out in the transcript 
calls for payment of interest until maturity at the stipulated rate. 
This means that were a bond defaulted at maturity the rate there- 
after would be the (much higher) legal rate, since the subject 
would not be covered by contract. This result can be avoided by 
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expressly stipulating that the bonu bear interest at the stated 
rate until the principal sum be paid. From the bondholder’s 
standpoint such a stipulation may be a necessity in the case of a 
revenue bond, since it is a special obligation payable from a par- 
ticular fund. There could be no application of the legal rate of 
interest as damages after default on the principal at maturity be- 
cause there is no personal liability, unless the court were pre- 
pared to allow interest payable solely from the special fund. 

(e) Maturities 

There was a time when municipals were practically all term 
bonds, that is, all bonds of an issue were payable at the end of a 
fixed term such as twenty or thirty years. Provision for amor- 
tization was made by creating and building up a sinking fund. 
An issue of serial bonds matures in annual installments. The 
problems arising out of sinking fund administration, whether as- 
sociated with ineptitude, neglect or misdoing, long since brought 
term bonds into disrepute, especially as a financing instrument 
of small local units. Their chief utility today is in refinancing 
operations where it is desired to favor a financially weak bor- 
rower for a time at least and obviate the possibility of default on 
the principal of refunding bonds. Serial maturities, then, are the 
order of the day. 

Unless controlled in some way serial maturities may be so 
scheduled as to render the issue, in substance, a term bond af- 
fair. Accordingly, statutory provisions have been framed to 
force an appropriate spread. The North Carolina Municipal 
Finance Act, for example, limits a particular maturity to two 
and one half times the amount of the smallest prior one. In 
some states the matter has been carried to the extreme of re- 
quiring substantially equal annual payments of combined prin- 
cipal and interest. Louisiana, for example, has such a require- 
ment, which allows a tolerance of three per centum of the total 
authorized issue. See La.Stats. § 8854 et seq. (Dart, 1939). 
This rigid system has the unfortunate effect of preventing a unit 
from planning a maturity schedule in relation to the maturities 
of other issues, outstanding and projected, with a view to a well- 
balcinced over-all debt service burden. Maximum maturities, as 
a matter of sound finande, should not exceed the estimated life 
of the public improvement for which bonds are issued but legal 
limitations based on this principle are none too common. 

(f) Redemption to Maturity 

Since 1940 the market for municipals had, until recently, been 
unprecedented; bonds have been issued at record low inter- 
est rates. Such a market made many a local officer reflect 
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mournfully upon the absence of call provisions in outstanding 
bonds issued in years of prevailing high interest rates. Thus, 
there has been keen sensitivity to the redemption feature, but its 
employment in such times cannot reasonably be expected to 
pave the way for advantageous voluntary refunding in a later 
period of even lower interest rates. This, of course, has no bear- 
ing on the value of call provisions as a device to enable a unit to 
minimize net interest costs by accelerating maturity. Philadel- 
phia Sav. Fund Society v. City of Bethlehem, 143 Pa.Super. 449, 
17 A.2d 750 (1941) , is an interesting redemption case. A call 
feature in a security otherwise attractive to investors may mean 
a slightly higher interest rate to offset the potential burden and 
expense of reinvesting. A local unit may not be free to obviate 
this by stipulating redemption at a premium. Thus, under the 
Ohio Uniform Bond Act bonds may be made callable at not more 
than par. Ohio Gen.Code § 2293-6 (Page, 1937) . 

Call provisions are a matter of contract. Authority to include 
them may be specifically granted or readily implied from an 
enabling statute which leaves substantial local discretion as to 
the terms of an issue. If the privilege of redemption is not stip- 
ulated the bondholder’s position is secure. The fact that bonds, 
when issued, were obligations which the unit then had statutory 
authority to refund makes no difference. The power to refund 
does not amount, by implication, to a call provision. Evangeline 
Parish School Board v. Kansas City Life Ins. Co., 153 F.2d 611 
(C.C.A.5th, 1946). 

(g) Registration 

Provision may be made for registrations as to principal only, 
as to interest only or as to both. Registration of a bearer bond 
converts it into an obligation to pay to a particular person and 
thus destroys negotiability. It is a protection against the risks 
of loss and theft which attend bearer bonds. If registerable as 
to principal only, the coupons remain negotiable and negotiabil- 
ity as to principal may easily be restored by further registration 
to bearer. Bonds fuUy registerable or registerable as to interest 
only are less common. Such registration entails detachment and 
destruction of coupons and payment of interest by check or bank 
draft. Restoration to negotiability is burdensome because new 
coupons must be prepared and attached to the bond. 

Seldom are bonds issued originally in registered form. An 
occasion for doing so may arise in a funding operation, where 
there are odd fragments of debt to be funded over and above 
an even amount. The case which follows presents an interesting 
example of the use of so-called roistered stock. 
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FIRST NAT. BANK OF BINGHAMTON, N. Y., v. MAYOR 
AND CITY COUNCIL OF BALTIMORE 

Circuit Court of Appeals of the United States, Fourth Circuit, 1940. 

108 F.2d eoo. 

Soper, Circuit Judge. The First National Bank of Bingham- 
ton, New York, brought this suit to recover from the Mayor and 
City Council of Baltimore, a municipal corporation, the face value 
of two certificates, with interest, in each of which it was certified 
that the corporation was indebted to L. F. Rothschild and Com- 
pany in the sum of $5,000 due and payable on May 1, 1933 upon 
the surrender of the certificate, with interest thereon until due 
at 4 per cent per annum. The certificates had been issued on Oc- 
tober 6, 1925 in pursuance of a city ordinance which authorized 
the issuance of the registered stock (so called) of the corporation. 
On the back of each certificate was printed a form of assignment, 
which had been signed in blank by Rothschild and Company. On 
the face was the recital that it was transferable only at the office 
of the City Register in Baltimore in person or by attorney. The 
certificates had come into the hands of the bank in due course of 
business as security for a loan. 

The defense to the suit was based on facts, found by the Dis- 
trict Judge on sufficient evidence, which showed that the cer- 
tificates had been stolen or misappropriated from the lawful own- 
er, and that the city had caused duplicates to be issued, which 
were duly paid on maturity. Originally the certificates were 
issued to Rothschild and Company, stockbrokers in New York 
City, on October 6, 1925; were endorsed in blank by Rothschild 
and Company and sold and delivered by them to Redmond and 
Company, also stockbrokers in New York, prior to December 17, 
1925; and were sold and delivered back to Rothschild and Com- 
pany in the same form on the last mentioned date. On the same 
day they disappeared and some question arose between the 
brokers as to whether the redelivery had actually taken place, 
but the District Judge found that it did take plsice, and the evi- 
dence supports the finding. 

The City Register of Baltimore City was notified that the cer- 
tificates had been lost or stolen, and on May 17, 1926, new cer- 
tificates payable to Rothschild and Company were issued, after 
the making of an affidavit, the publishing of an advertisement 
and the delivery of an indemnity bond, as provided in city ordi- 
nances. Thereafter the new certificates were transferred on 
the books of the dty to other holders, and semi-annual interest 
was paid as it fell due until May 1, 1933 when the principal sums 
of the indebtedness were also paid to the holders. 
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In the meantime, on February 8, 1926, one Cronemeyer, a busi- 
ness man and property owner in Binghamton, borrowed $8,000 
from the plaintiff bank and gave the two certificates as collateral. 
On May 24, 1926 he borrowed an additional $20,000. He gave his 
note for $28,000 to the bank, merging the new loan with the old, 
and gave as additional collateral certain non-negotiable interim 
certificates for $24,000 of bonds of the Buffalo General Electric 
Company. The note was not paid when due, and the collateral 
proved to be unsaleable when it was charged that both sets of 
securities had been stolen. The interim certificates also had 
been in the possession of Rothschild and Company and by mis- 
take had been delivered by them to an outsider and the circum- 
stances justified the inference that he had stolen them. When 
they turned up in the hands of the plaintiff bank, Rothschild and 
Company brought suit against the bank and succeeded in recov- 
ering them. See, Rothschild & Co. v. First Natl. Bank of Bing- 
hamton, 140 Misc. 499, 251 N.Y.S. 25, affirmed without opinion 
in 237 App.Div. 808, 260 N.Y.S. 975, and in 262 N.Y. 559, 188 
N.E. 63. The evidence did not show how Cronemeyer secured 
possession of the securities, but it is significant that both the 
certificates and the bonds came into the hands of Cronemeyer 
and were pledged by him to the bank. 

The city had no notice that the missing certificates had come 
to light until after the new certificates had been issued to Roths- 
child and Company and had been transferred on the books of 
the city to other persons. This transfer took place on August 
12, 1926. There was evidence that some time during that month, 
an attorney for the bank came to Baltimore and presented the 
original certificates to the City Register for transfer, but trans- 
fer was refused. The testimony was given twelve years after the 
event, and the absence of any written record left the date in such 
doubt that the judge reached the justifiable conclusion that the 
bank had failed to show that the city had notice of its claim until 
after the new certificates had been issued and transferred on its 
books. The bank took no further action until 1929, when it 
brought suit in a State court in Baltimore City for interest due 
up to that time. The suit was dismissed two years later for want 
of prosecution. Nothing further was done by the bank untU the 
present suit was instituted on October 25, 1938. Upon all of 
these facts the District Judge, in a carefully considered opinion, 
decided that the bank was not entitled to recover. First Nat. 
Bank v. Mayor & City Council, D.C., 27 F.Supp. 444. 

The bank claims, in the first place, that its title to the certifi- 
cates was equivalent to that of a holder in due course of a nego- 
tiable instrument; and hence the nature of the certificates with 
respect to negotiability must first be determined. On this point 
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we are in accord with the conclusion of the District Judge, who 
said (27 F.Supp. 450): “Whether tested by the negotiable in- 
struments act or the prior law of merchants, it is clear on prin- 
ciple that the certificates are not negotiable. In form they con- 
stitute certificates of indebtedness to a named person and a 
promise to pay a definite sum of money on a definite date, with 
interest thereon payable semi-annually on stated dates. They are 
not payable to the holder or his order, nor to him or bearer, nor 
even expressly to him and his assignees. The certificates also 
contain the legend that they are transferable only on the books 
of the City by the holder in person or by attorney. As the cer- 
tificates are not made payable ‘to order or to bearer’, and contain 
no similar or equivalent words indicating an intention to make 
them negotiable, they are not negotiable instruments (Md.Code, 
Art. 13, §§ 20, 29); Citizens’ Nat. Bank v. Custis, 153 Md. 235, 
244, 138 A. 261, 53 A.L.R. 1165. In common with other choses 
in action for the payment of money they are assignable, but not 
negotiable. Interest payments are madle by the City by check 
payable to the named holder. The certificates do not carry cou- 
pons for the interest payments. In legal nature and effect the 
so-called City stock is reaUy a fully registered bond. Similar 
bonds, of an ordinary corporation, were held to be assignable 
but not negotiable ... in Bank of United States v. Cuth- 
bertson [4 Cir.], 67 F.2d 182, 187”. 

Since the certificates were not negotiable, the bank cannot re- 
cover upon the theory that it is a bona fide holder for value 
without notice of any infirmity in the title of Cronemeyer, from 
whom it received the certificates. But the bank also claims that 
it acquired a title to the certificates superior to that of Roths- 
child and Company under the doctrine of estoppel, as outlined 
in such cases as National Safe Deposit S. & T. Co. v. Hibbs, 229 
U.S. 391, 33 S.Ct 818, 57 L.Ed. 1241; First National Bank v. 
Lanier, 11 Wall. 369, 20 L.Ed. 172; ScoUans v. Rollins, 179 Mass. 
346, 60 N.E. 983, 88 Am.St.Rep. 386, and Russell v. Bell Tel. Co., 
180 Mass. 467, 62 N.E. 751. The rule of these cases is that when 
an owner of such property as stock certificates entrusts them to 
an agent and clothes him with such indicia of ownership that a 
bona fide purchaser would be justified in believing that the agent 
is authorized to sell, the true owner is estopped from denying 
the title of the purchaser, although the agent has in fact acted 
corruptly and without the owner’s authority. 

The pending case must be decided according to the applicable 
State law, Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 
L.Ed. 1188, 114 A.L.R. 1487; and as the transfer of the certifi- 
cates to the bank took place in New York, the law of that State 
governs under the rule announced in the Maryland decisions. 
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Mylander v. Page, 162 Md. 255, 265, 159 A. 770. The New York 
law of estoppel in kindred cases conforms to the rule outlined 
above. Knox v. Eden Musee Americain, 148 N.Y. 441, 42 N.E. 
988, 31 L.R.A. 779, 51 Am.St.Rep. 700; Union Trust Co. v. 
Oliver, 214 N.Y. 517, 108 N.E. 809; People’s Trust Co. v. Smith, 
215 N.Y. 488, 109 N.E. 561, L.R.A.1916B, 840, Ann.Cas.l917A, 
560; Reynolds v. Title Guarantee & Trust Co., 240 N.Y. 257, 148 
N.E. 514; Manhattan Co. v. Morgan, 242 N.Y. 38, 150 N.E. 594; 
Van Schaick v. National City Bank, 245 App.Div. 525, 283 N.Y.S. 
372, aflSrmed, 271 N.Y, 570, 3 N.E.2d 189. There is some doubt 
whether the rule is applicable in New York to non-negotiable in- 
struments endorsed in blank and not covered by the Uniform 
Stock Transfer Act, as is pointed out in the opinion of the Dis- 
trict Judge, 27 F.Supp. 444 at page 452-454. But even if it be 
assumed that the rule is applicable to the kind of instruments 
that are in suit, a holder of the securities does not acquire a 
title superior to that of the true owner unless it appears that the 
owner has entrusted them with the indicia of ownership to an 
agent from whom directly or indirectly the holder has acquired 
them in good faith. This situation does not exist in the pending 
case. . . . 

Since the bank has failed to show that it has a title superior to 
that of Rothschild and Company, its suit must fail, and it is not 
necessary to consider the further point discussed below that in 
any event the bank could not recover because, under the circum- 
stances of the case, the city had a superior equity in its favor 
against Rothschild and Company at the time that it first received 
notice of the bank’s claim. 

Affirmed. 

(h) Denominations 

It is standard practice, in keeping witii market requirements, 
to issue municipals in denominations of $1,000. If some odd de- 
nominations in an issue cannot be avoided they are made early 
maturities. This is largely a matter of local discretion in the 
absence of limiting language in the enabling legislation. 

(i) Date 

While the true life of a bond begins with its sale to the first 
holder, even though it be dated much earlier, a date is a prac- 
tical necessity in fixing maturities and interest installments. It 
is not considered that dating is a legal sine qua non. The date 
used should follow the authorization of the bonds but a discrep- 
ancy in this respect is not fatal so long as authorization precedes 
the marketing of the issue. State ex rel. City of Memphis v. 
Hackman, 273 Mo. 670, 202 S.W. 7 (1918). It is an advantage to 
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bidders to have bonds dated as near as may be to the delivery 
date in order to minimize the accrued interest the purchaser 
must pay. (This is a simple method of interest adjustment since 
the holder will collect the full amount of the current interest 
installment for the period during which delivery is made.) If 
delivery is made after one or more interest installment periods, 
from date of the bonds, has run, the overdue coupons are de- 
tached and destroyed prior to delivery of the bonds. 

(j) Execution 

A municipal bond must be duly signed upon behalf of the bor- 
rower to bring the obligation into existence. The local govern- 
ing body has the authority to designate the officer or officers to 
sign, unless the charter or enabling statute speaks to the point. 
There has been some question in the past as to whether, in case 
the officers to sign are designated by law, the persons who sign 
must hold the offices both at the time of signing and that of deliv- 
ery. See n Dillon, Mun.Corps. § 888 (5th ed. 1911). This can 
be obviated, as in the North Carolina Municipal Finance Act, by 
expressly authorizing delivery notwithstanding changes in office. 
Coupons simply bear facsimile signatures; manual signing would 
be altogether too onerous. 

A bond in the common law sense is an instrument under seal. 
In this context a statute authorizing a local unit to issue bonds 
would doubtless have reference to sealed instruments. While no 
recent cases in point have been found, there is authority that 
failure to impress the corporate seal does not render a municipal 
bond unenforceable. The cases are collected in II Dillon, Mun. 
■Corps. § 889 (5th ed. 1911) . Modem enabling statutes common- 
ly require that bonds of a local unit bear a seal. See the N. C. 
Municipal Finance Act, Gen.Stat. of N. C. § 160-393 (1943). 
The seal serves as additional authentication supporting the 
primary act of signing by the appropriate officer or officers. 
This suggests that the statutory provision should be deemed 
directory, not mandatory. Town of Solon v. Williamsburgh 
Savings Bank, 114 N.Y. 122, 21 N.E. 168 (1889). Would the 
presence of a seal obviate the requirement of consideration, as 
in the case of a sealed private instrument at common law? 

A local agency not endowed with corporate capacity may be 
empowered to issue bonds. If the statute be silent as to seal 
that relieves the problem. One may find, however, that the use 
of the corporate seal of a related unit or official seal of an asso- 
ciated officer is required. 
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(Tc) More about Revenue Bmdjs 
The following descriptive material is borrowed from the writ- 
er’s paper on “Revenue Bond Sanctions,” which appeared in 
42 Columbia Law Review 395, 400-405 (1942), with a view to 
presenting a better view of the elements of revenue bond 
financing. 

“Revenue bond financing is not something new in the land. 
As long ago as 1851 the New York legislature authorized the 
issuance of revenue certificates payable solely from surplus canal 
revenues to finance the completion and enlargement of the Erie 
Canal and the completion of the Genesee Valley and the Black 
River Can a l s .^ The courts were not receptive to the idea; it 
was decided in 1852 that such certificates involved an anticipa- 
tion of surplus canal revenues contrary to a constitutional scheme 
for their direct use “in each fiscal year” for canal completion 
and were debts subject to the constitutional debt restrictions.® 
The present revenue bond era began in the 1890’s.‘‘ It is familiar 
learning that the restraining influence of constitutional debt re- 
strictions made municipalities cast about for just such a device. 
Special assessment obligations payable solely from assessments 
provided a suggestive analogy.® Prior to the recent depression 
some development took place in the field; the use of supporting 
covenants as to rates, the handling of funds, continuous opera- 
tion, against alienation, and so on, is not new.® But the major 
impetus for the great outpouring of revenue bonds in late years 


2 [Footnotes rennmbered.3 N.Y.Laws 1851, c. 485. 

» Newell r. People ex rel. Phelps, 7 N.Y. 9 (1852) ; Eodman v. Munson, IS 
Barb. G3 (N.Y.Sup.l852). See Knappen, Revenue Bonds and the Investor, 14 
et seq. (1939). It was difficult for the majority in the Newell ease to accommo- 
date their thinking: to the new type of public financing confronting them. And 
even the dissenting justice conceded that if the surplus revenues were under 
the control of the legislature and as such applicable by it to any state purpose, 
instead of being dedicated to canal completion by tlie constitution, the certifi- 
cates would constitute state debt. 

4 See the leading ease of Winston v. City of Spokane, 12 Wash. 524, 41 P. 
888 (1805), in which an issue of waterworks revenue obligations was upheld 
against the charge that it constituted debt within tlie meaning of the consti- 
tutional debt limitation. There was no enabling act but only the debt Ques- 
tion appears to have been presented. For early statutes see WaslnLaws 1897, 
e. 112, p. 32G and IlLLaws 1899, p. 104. 

SThus, in Winston v. City of Spokane, 12 Wash. 524, 41 P. 888 (1895), the 
court concluded that the debt problem was answered in principle for revenue 
obligations by an earlier favorable decision on warrants payable solely from 
special assessment proceeds. Baker v. City of Seattle, 2 Wash. 57C, 27 P. 
462 (1891). 

6 The proposed water revenue bonds, which were held to be debts within the 
meahing of the Idaho constitutional debt limitation in Feii v. City of Coeur 
D’Alene, 23 Idaho 32, 329 P, 643 (1912), were to be supported by covenants as 
to rates and against alienation that read much like contemporary covenants. 
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has been federal subsidies and loans in aid of public works proj- 
ects calculated to relieve unemployment and give basiness a 
generous transfusion. An already dark local debt picture meant 
that revenue bonds were simply a ‘natural.’ ... 

“But, first a better, description of the main features of a reve- 
nue bond contract as speUed out in the bond ordinance, resolu- 
tion or indenture. Variations in law and practice do not permit 
dubbing these elements as typical or as presented in any regular 
order. We begin with the description, by definition, of the prop- 
erties (for convenience, called the project) the revenues of which 
are to be the source of payment. This definition will commonly 
and should include after-acquired property.’ Then, thei'e will 
be the general pledge of revenues corr^ponding roughly to the 
granting clause of a mortgage. The bonds are made payable 
solely from the revenues thus pledged and this is reflected in 
the promise to pay appearing in the bonds. The pledge is not of 
gross revenues. A pledge of gross revenues coupled with an un- 
qualified covenant to operate continuously while any of the bonds 
or coupons remain outstanding might involve the incurring of 
debt within the meaning of constitutional debt restrictions, be- 
cause it could be construed as a general undertaking to provide 
for maintenance and operation, the burden of which would be 
calculated to fall on the taxpayer.® Thus, it will be provided 
that the bonds ‘are payable solely from and secured by an ir- 
revocable, exclusive first lien upon and pledge of gross revenues 
‘after deduction of reasonable and proper expenses of operation 
and maintenance.’ ® The reader will readily perceive the con- 
trolling practical necessity of thus keeping the goose alive. 


The doctrine of accession is not enougli because additional real projierty 
and improvements upon it may be acquired later. 

«Tbis, of course, would not be true in states in which contingent liabilities 
are not regarded as debts. Woodrnansee v, Kansas City, 340 Mo. 910, 144 S. 
W.2d 137 (1940) ; Lillard T. Melton, 103 S.C. 10, 87 S,E. 421 (1915). 

In Smith v. Town of Guin, 229 Ala. Gl, 155 So. 865 (1034), an enabling act 
making debt service a first charge on gross revenues was held invalid as a 
town up to its debt limit on the theoi*y that it created a contingent liability 
for operating expenses. But in the companion ease of Bankhead y. Town of 
Biilligent, 220 Ala. 45, 155 So. 869 (1034), that ruling was disapproved in view 
of a provision of the act which authorized voluntary (unpledged) use of gen- 
eral municipal funds for maintenance and operation. Since only voluntary ap- 
plication of general funds was contemplated by the act no covenant as to op- 
eration, said the court, could entail general liability because unauthorized. 

The problem can be obviated by stipulating expressly that the covenant as to 
operation is not to be construed to require the expenditure of non-project reve- 
nues. 

^ Quoted from the bond form set out in the Agreement and Trust Indenture 
executed by The Central Nebraska Public Power and Irrigation District to 
secure $10,703,000 of its liefunding Revenue Bonds, dated as of May 1, 1940, p. 
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“Provisions governing the handling of project revenues are 
given careful attention; often they are spun out in great detail. 
It may suffice to outline a relatively simple scheme, which con- 
tains the basic elements of more highly refined ones. It is first 
required that all project revenues be deposited as received in a 
primary special fund with an acceptable depositary, which will 
usually be the trustee under the ordinance, resolution or inden- 
ture, if provision is made for one. Expenses of operation and 
maintenance will be paid directly out of the primary fund or 
provision may be made for the setting up of a separate special 
‘operating fund’ into which project revenues first flow until 
enough funds are on hand to cover running expenses for a short 
period (e. g., sixty days) . Thereafter the first call on the primary 
fund is the keeping of the operating fund on this working level. 
After satisfying the paramount requirements for maintenance 
and operation the ‘flow of funds,’ as some bond men are wont to 
put it, continues into a bond and interest or redemption fund. 
Ordinarily, separate funds for principal and interest are not de- 
sirable, especially in the case of term as distinguished from serial 
bonds, because they increase the risk of interest defaults; a com- 
mon fund means that in lean periods funds set aside to meet prin- 
cipal requirements can be used to make up interest fund defi- 
ciencies.“ Periodic transfers from the primary to the bond and 
interest fund, commonly on a monthly basis, are required in 
amounts sufiBcient to meet current principal and interest require- 
ments and to bund up a reserve. Once a reserve equivalent to 
principal and interest requirements for, say, two years beyond the 
current bond year has been created, payments into it may be sus- 
pended. Any surplus in the primary fund remaining after meet- 
ing the operating fund and principal and interest fund require- 
ments may be left at the disposal of the obligor. 

“Although sometimes required by statute,^i a depreciation 
fund is a dubious element of a revenue bond set-up. It may leave 
the margin between anticipated revenues and the aggregate of 


In contrast with this type of provision is the pledge of “a fixed amount” of 
gross revenues suflicient to pay principal and interest as they become due. 
This is the sort of pledge used in Arkansas waterworks revenue bond issues. 
It takes priority over maintenance and operation by having gross revenues to 
the extent of the “fixed amount” paid currently into a bond and interest fund 
ahead of provision for maintenance and operation. It is not in terms a first 
lien upon all gross revenues but its position of priority makes it such, in 
effect. Since it runs counter to the practical economic priority of maintenance 
and operation it is a dubious device, at best, that adds nothing to the security. 

10 Admittedly the usual provision for a reserve for principal and interest 
provides a cushion that tends to obviate this point. 

UK. g., Ark.Laws 1033, Act 131, § 3; Tex.Eev.Civ.Stat. (Vernon 1925) Art. 
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the demands of the various funds too thin. The bondholder is 
not concerned with renewing the life of the project beyond the 
self-liquidating period, and the borrower ought, in a self-liqmdat- 
ing venture, to be satisfied with project benefits simply for the 
normal life of the properties. Provision is often made for an 
additional special fund for extensions and improvements. From 
the bondholder’s standpoint the object is to make provision for 
increasing the revenue-producing capacity of the project. 

“The security is buttressed by a number of supporting cove- 
nants. Conspicuously, the borrower undertakes to complete 
the construction or other acquisition of the project; to maintain 
it in good condition, and operate it continuously so long as any 
of the bonds, principal or interest, remain outstanding; to im- 
pose and collect rates and charges sufficient at all times to meet 
the requirements of the special funds as to maintenance and 
operation, debt service, and so on; to carry appropriate insur- 
ance upon the properties and in the case of loss to apply the 
insurance proceeds or permit them to be applied as stipulated; 
to furnish no free service and to pay out of general funds at a 
reasonable rate for such service as the borrower may obtain from 
the properties; to keep records and accounts and to furnish 
periodic financial statements to bondholders or their represen- 
tatives; to permit inspection of properties and accounts by or 
upon behalf of bondholders; not to lease or encumber the prop- 
erties or to alienate any substantial portion thereof,’^ and not to 
issue additional bonds payable from revenues of the properties 
except on a junior lien basis.^® 

“Just what the ‘lien upon and pledge of revenues amount to 
remains to be demonstrated. It is clear that the bondholders 
acquire a contractual right to have revenues applied in accord- 
ance with the bond proceedings. Thus the basis is laid for spe- 
cific performance as against the debtor. It is equally clear that 
there is no property in which the bondholders can claim a secur- 
ity interest at the time the contract is made. Future earnings 
are one form of after-acquired property. At what point after in- 
come is received by the debtor does something more than a con- 
tractual interest arise? Is it necessary that the income be in 
some wise reduced to possession by a representative of the bond- 
holders? It is believed that the matter does not necessarily 
hinge upon proprietary notions in any event. 


155 Int larger issues guarded proTision may be made for clisposltioa of sub* 
stantial properties, without which the project would remain a complete oper- 
ating unit, as well as of obsolete or worn out equipment 
13 iiuleiitures will usually include such additional covenants as an under- 
taking to cause the indenture to be recorded and a covenant for further assur- 
ance* 
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“With respect to income clauses in corporate mortgages it has 
been said, after a review of the cases: 

Though income is after-acquired, the income clauses do 
not produce the same le^ consequences as the pledge of 
tangible after-acquired property. True, both types of pledge 
created a contract right, but only in the latter case is that 
right effective before possession taken or delivered to defeat 
the rights of third parties.^* 

But that situation is a horse of another color. There, various 
classes of creditors of a private debtor may be competing for 
payment. Here, we are dealing with a public debtor and cer- 
tain of its special revenues dedicated by statute or contract made 
under statutory authority to project purposes, including debt 
service. This is doubtless a devotion to public use that places 
such revenues beyond the reach of non-project creditors.^^ Jun- 
ior issues of revenue bonds, moreover, are expressly subordinated, 
under like authority, to the claims of prior issues. Thus the 
competitive factor is minimized by law or under its authority. 
A more crucial situation is presented where the debtor pays a 
non-project creditor volimtarily from project funds. Could that 
creditor be compelled at the behest of bondholders to disgorge 
where he had notice, not because the bondholders had a pro- 
prietary interest in the funds but because public funds may be 
expended only for the lawful objects to which they are appro- 
priated — a proposition that the bondholders should have stand- 
ing to assert.” 

(2) Bond Election 

Whether or not electoral approval must be had before munici- 
pal bonds are issued is a matter which varies widely from state 
to state. So it is with the substance of the electoral requirements 
which do exist. In North Carolina, for example, there are two 
separate constitutional restrictions. Under Section 7 of Article 
VII bonds for other than necessary expenses must be approved 
by a vote of a majority of the qualified voters of the unit. Sub- 
ject to exceptions which need not be noted here, bonds for neces- 
sary expenses in a principal amount in excess of two-thirds of 
the amount by which the unit’s debt was reduced in the last pre- 
ceding fiscal year must, imder Section 4 of Article V, be ap- 
proved by a simple majority of those voting at a bond election. 


u Israels and Kramer, The Significance of the Ineoine Olanse in a Corporate 
Mortgage (1930) 30 Columbia Law Rev. 488, 507-508. 

See Pordbam, ‘‘Methods of Enforcing Satisfaction of Obligations of Public 
Coiporatioiis” (1933) 33 Columbia Law Rev. 28, 29. 

See Webb r. Port Commission of Morehead City, 205 N.C. 663, 674, 172 
S.B. 377, 382 (1034). 
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See Twining v. City of Wilmington, 214 N.C. 655, 200 S.E. 416 
(1939). In some states voting at bond elections is confined to 
property taxpaying voters. See Tex.Const. Art. VI, § 3a. In 
Louisiana approval must be by a majority in number and amount 
(of assessed valuation) of the property taxpayers who are quali- 
fied voters. La.Const. of 1921, Art. XIV, § 14 ( a) . If an elec- 
tion requirement in terms relates to the incurring of debt and 
does not refer to refunding bonds they are not within its cover- 
age since they do not involve the creation of any new debt. 
Schuchman v. City of Pittsburgh, 351 Pa. 527, 41 A.2d 642, 157 
A.L.R. 785 (1945). In Florida, however, if the refunding pro- 
ceedings materially enlarge the security behind the bonds an 
election is deemed requisite. State v. City of Lakeland, 154 Fla. 
137, 16 So.2d 924 (1944) . In several states, including Ohio and 
Pennsylvania, electoral approval of bonds for original financing 
is required only where a certain percentage of taxable values 
will be exceeded. Ohio Gen.Code § 2293-14 et seq. (Page, 
1937) . Pa.Const., Art. IX, § 8. Revenue bonds are not generally 
subject to the requirement. The considerations affecting the 
question whether given obligations are debts for bond election 
purposes, are the same as those under debt limitations, a subject 
to which we shall turn shortly. 

If the statute sets no limitation, how long may a local unit 
delay before issuing bonds approved by the voters? Periods 
as long as eleven yeare have been declared not unreasonable. 
Mere efHux of time is not the only factor. Conditions may have 
so changed that the integrity of a particular project for which 
bonds had been voted could not be preserved or the whole system 
of financing and administering a public improvement such as 
roads has been changed since the voters gave general approval 
to a bond issue for road construction. Sparks v. Sparks, 300 Ky. 
392, 189 S.W.2d 354 (1945), involved a road and bridge bond 
issue of the latter type. The delay covered a long span of twenty- 
five years. In what was patently a friendly declaratory judg- 
ment proceeding brought by taxpayers of the county concerned 
against the appropriate county officers, it was determined, on 
appeal, that the delay was unreasonable. A portion of the opin- 
ion, in which earlier cases are reviewed, reads as follows; 

“In Young v. Fiscal Court of Trimble County, 190 Ky. 604, 
227 S.W. 1009, it w'as held that the fiscal court of a county is not 
compelled to issue at one time the full amount of the bonds au- 
thorized at a duly held election, and that a reasonable time will 
be allowed within which to dispose of the remaining portion after 
issuance and sale of another portion. One-half of the authorized 
bond issue was sold a few months after the election, and more 
than 4 years thereafter the fiscal court proposed to issue and sell 

Fokdiiam Local 
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a part of the remaining one-half. It was held that the lapse 
of time between the issues was not unreasonable. In Hager v. 
Board of Education, 254 Ky. 791, 72 S.W.2d 475, a bond issue of 
$500,000 for school purposes was authorized at an election held 
in November, 1929. $100,000 of the bonds were issued at once. 
On February 27, 1934, the Board of Education requested the 
city to pass the necessary ordinances to issue and sell another 
$103,000 of the authorized bond issue of 1929. It was held that 
the Board of Education was not precluded by the lapse of time 
from requiring the city to issue the bonds. ... 

“In Runyon v. Simpson, 270 Ky. 646, 110 S.W.2d 440, a lapse 
of nearly 8 years between the election authorizing a school bond 
issue and the proposed issue and sale of bonds, in addition to two 
previous issues, was held not an unreasonable delay. In Weath- 
ers V. Todd County, 271 Ky. 172, 111 S.W.2d 638, $300,000 of 
road and bridge bonds were authorized at an election held July 
20, 1926. $283,000 of the bonds were issued at various times 
between the day of the election and July 1, 1931. On October 20, 
1936, the fiscal court, by resolution, proposed to issue the re- 
maining $17,000 of the bonds authorized at the 1926 election. 
A group of taxpayers sought to enjoin the issuance of the bonds 
on the ground, among others, that the fiscal court had aban- 
doned its authority to issue the bonds by reason of the lapse of 
time between the last issue and the date of the proposed issue. 
It was held that the delay was not unreasonable. In Jonson v. 
Fiscal Court of Muhlenberg County, 272 Ky. 9, 113 S.W. 453, 
$500,000 of road and bridge bonds were authorized at an elec- 
tion held in August, 1926. During the years 1927 to 1935, in- 
clusive, $436,000 of the bonds were sold. There were eight sepa- 
rate issues. In November, 1937, the fiscal court adopted a resolu- 
tion providing for the issuance and sale of $37,000 of the remain- 
ing bonds which had been expressly allocated by the petition 
calling the election to the construction of a particular road. It 
was held that the delay in issuing the bonds was not un- 
reasonable. 

“In all the cases dealing with the question, the court has said, 
or implied, that a county or municipality may issue voted bonds 
as needed within a reasonable time, but there does not seem to 
be any hard or fast rule as to what constitutes a reasonable time 
within which the bonds must be issued. So far as our investiga- 
tion discloses, the greatest length of time between the election 
and the issuance of the bonds which has been held reasonable is 
11 years in Jonson v. Fiscal Court of Muhlenberg County, supra. 
Time is not the only element to be considered in determining the 
reasonableness of the delay. Conditions may have so changed 
as to render the issuance of the bonds inequitable. Ordinarily 

Fokuham Local Oor.tJ.O.B. 
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the bond issue is voted with the intention that the bonds shall 
be sold and the proceeds applied to the purpose intended with 
reasonable promptness, and not with the intention that future 
generations shall both receive the benefits and bear the burdens. 
The bonds are voted in the light of conditions and needs as they 
then exist. When the $125,000 bond issue was authorized by 
the voters of Jackson county in 1919, the state was constructing 
roads under a plan wholly different from the plan now followed. 
Then the State Highway Commission required the various coun- 
ties to furnish a portion of the cost of construction of state 
projects, and in many counties bond issues were voted in order 
to obtain state highways and to relieve the counties of future 
maintenance charges. The petition in the case before us states 
only the bare facts heretofore recited, but it appears that the 
state has constructed the main arterial highways through the 
county, and that the proceeds of the proposed issue of bonds 
will be used to construct and improve the secondary roads. In 
the annotation in 135 A.L.R. 768, the cases dealing with the 
effect of delay after authorization by the voters on the issuance 
of bonds by a governmental unit are collected. The greatest 
delay held reasonable by the courts is 11 years in Jonson v. Fiscal 
Court, 272 Ky. 9, 113 S.W.2d 453, and Stokes v. Montgomery, 
203 Ala. 307, 82 So. 663. In the Stokes case a bond issue for a 
hospital was approved by the voters in 1908, and the Board of 
Commissioners of the city did not undertake to issue the bonds 
until 1919. It was held the delay was not unreasonable. In a 
later Alabama case. Fuller v. Knight, 241 Ala. 257, 2 So.2d 605, 
611, 135 A.L.R. 760, a delay of 27 years in issuing bonds in the 
amount of $40,000, the remainder of a $200,000 bond issue au- 
thorized by the voters of a county for the purpose of consytruct- 
ing public roads in the county, was held unreasonable. . . .” 

Uncertainties of the sort presented in the Sparks case should 
be and in some states have been, dispelled by positive law. The 
North Carolina Municipal Finance Act sets a time limit referrable 
to the effective date of the bond ordinance. Bonds may be issued 
within three years from that time. Gen.Stats. of N.C. § 160-389 
(1943) . The Ohio Uniform Bond Act provides that no voted bonds 
shall be issued after the first day of the fourth January after the 
bond election, but litigation concerning the project or bonds sus- 
pends the running of the period. Ohio Gen. Code § 2293-23b 
(Page, Supp. 1947). 

Possibilities of error in the calling and conducting of bond elec- 
tions are great. The student can get a good general idea of the 
steps involved in a relatively simple election pattern from the 
transcript. Irregularities may be obviated by one or another of 
the general investors’ safeguards to be considered later. There is 
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also a widely-recognized proposition that procedural irregularities 
which could not have affected the result of a bond election do not 
go to its validity. I Dillon, Mun. Corps. § 374 et seq. (5th ed. 
1911). Contra: Sessler v. Partlow, 126 W.Va. 232, 27 S.E.2d 
829 (1943) . Especially is this true where questions are not raised 
until the bonds are outstanding. It is safe to say as a matter of 
common sense that procedui'al irregularities are more likely to 
be considered fatal in cases where the issue is raised before bonds 
have been issued. 

(3) Tax and Debt Limitations 

Marketwise, there is an important advantage in a legal pattern 
which places no ceiling on debt service taxes. If there is an ap- 
plicable tax limit, moreover, it will operate, in effect, as a debt 
limitation, since provision for payment is obviously indispensable, 
nie provisions of sections 4 and 5 of Article XI of the Constitu- 
tion of Texas are illustrative. The contract clause of the Federal 
Constitution (Art. I, § 10) precludes the application of a new 
levy limitation in such a way as to affect materially provision for 
pa3mient of pre-existing bonds in accordance with the law as it ex- 
isted when they were issued. Von Hoffman v. City of Quincy, 4 
Wall. 535, 18 L.Ed. 405 (1867). And see Bee v. City of Hunting- 
ton, 114 W.Va. 40, 171 S.E. 539 (1933) . 

If a bond issue is subject to a tax limitation, the approving opin- 
ion of bond counsel will call attention to the existence of the limi- 
tation but it is not customary to state specifically what the ceiling 
is. 

In the past, at least, the most important restriction upon the 
creation of local debt has been the limitation based on the so-called 
“debt-to-property” ratio, under which indebtedness is limited to 
a stated percentage of the assessed value of taxable property in 
the unit The w'eaknesses of the device have been pointed out by 
L. A. Shattuck, Jr., in Municipal Indebtedness, A Study of the 
Debt-to-Property Ratio, 58 Johns Hopkins University Studies 
in Historical and Political Science No. 2 (1940) . There are many 
variations. In West Virginia, for example, the maximum is five 
per centum and this includes both funded and unfunded debt. W, 
Va. Const, Art. X, § 8. In Louisiana bonds may be issued in 
amounts up to ten per centum of taxable values for each of num- 
erous authoi’ized purposes of issue. La.Const of 1921, Art XIV, 

§ 14(f). 

As will be made apparent by the case which follows, creation of 
overlying or overlapping local units has been a very effective way 
of circumventing debt limits. But see McCabe v. Gross, 274 N.Y. 
39, 8 N.E.2d 269 (1937), and N.Y.Const Art. 8, § 4, as amended 
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in 1938. The South Carolina Constitution contains an unusual 
provision, which sets an over-all debt limit for overlying and over- 
lapping local units, Art. X, § 5. It has, however, been cut to rib- 
bons by numerous amendments making exceptions as to particular 
units and weakened even further by judicial intei’pretation. See 
Elliott v. Hayward, 127 S.C. 468, 121 S.E. 257 (1924) . 

KELLEY V. BRUNS WiaC SCHOOL DISTRICT 

Supreme Judicial Court of Maine, 1936. 134 Me. 414, 187 A. 703. 

Dunn, Chief Justice. In 1935 the Legislature, by special act 
(Priv. & Sp.Laws, c. 70) — ^the law became effective July 6 — creat- 
ed the Brunswick School District, which, for brevity, will be spo- 
ken of as district. The first section of the act, so far as recital is 
essential, i-eads as follows: “The inhabitants and territoi’y within 
the town of Brunswick are hereby created a body politic and cor- 
porate under the name of Brunswick School District for the pur- 
pose of acquiring property within the said town for school pur- 
poses; erecting, enlarging, repairing, equipping and maintaining 
on said property a school building; and for the purpose of main- 
taining a secondary school, with the right to lease or let said prop- 
erty to said town; all for the benefit of the inhabitants of said 
town.” 

Legislative action was made to depend upon the wishes of the 
listed voters in the proposed district. The vote of a majority of 
the electors, in case of an election for the expression of their 
choice, and an annual meeting of the inhabitants of the town of 
Brunswick, hereinafter generally called town, being held on the 
same day, was defined as necessary to decision; whereas if the 
election w'as on any day before that of the next town meeting 
(such meetings are by statute, R.S., c. 5, § 12, in March) , vote of 
one- third of all the voters in the temtorial division would sufiBce. 
The latter method was followed October 14, 1935. 

At the same election, five trustees were chosen by plurality vote. 

The legislation empowere borrowing on the faith and credit 
of the district a sum not in excess of $250,000, to be met, together 
with interest, from the levying, annually, over a period of years, 
of taxes upon its polls and estates. 

The borrowed money must be expended for the erection and 
equipment of a building in the district for a secondary school. 

When the money shall have been repaid, and every indebtedness 
of the district discharged, the property whatsoever which it may 
at that time hold, is, under the terms of the act, to be transferred 
to the town. The trustees shall then cease to function, the dis- 
trict itself become legally defunct, and “all of the duties, manage- 
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ment, care and maintenance shall revert to the school board of 
the town of Brunswick.” Section 7^1935 Laws, supra. 

The trustees have made part payment of the purchase price of 
a building site; they propose to complete that transaction, and, 
on making loans in supplement to an expected grant from the 
Federal Public Works Administration, to contract for a high 
school, the total expense, inclusive of any grant, to be within the 
sanction of the act. 

Ten individual taxpayers, alleging themselves inhabitants of the 
town, and of the district superimposed upon it, the area of the two 
being identical, instituted this suit against the district, and, by des- 
ignation, its trustees, to test the validity of the statute; and for 
relief by injunction. 

Jurisdictional allegations are sufficient. R.S., c. 91, § 36, cl. 
13; Crabtree v. Ayer, 122 Me. 18, 118 A. 790; Hamilton v. Port- 
land Pier Site District, 120 Me. 15, 112 A. 836. 

The cause was heard on the bUl, answers, replication, and facts 
agreed on, and reported to the full court. . . . 

Mimicipal corporations organized for different purposes may 
include the same territory, as a city and a county, or a school dis- 
trict. McQuillin, Mim.Corp. (2d Ek3.) Vol. 1, § 283. Two authori- 
ties cannot exercise power in the same area, over the same sub- 
ject, at the same time. Dillon, Mim.Corp. (4th Ed.) vol. 1, § 184; 
Rex V. Passmore, 3 T.R. 199; Paterson v. Society, 24 N.J.L., 385. 
But identity of territory, putting one municipal corporation, full 
or quasi, where another is, is immaterial, if the units are for dis- 
tinct and different purposes. South Park Com’rs v. Chicago, etc., 
R. Co., 286 lU. 504, 122 N.E. 89. ... 

And finally the act is assailed as having no purpose other than 
to permit accomplishing, indirectly, what, because of the 5 per 
centum limit of present indebtedness organic in our law (provisos 
are not of relevancy), the town of Brunswick could not do di- 
rectly. Thirty-Fourth Amendment, Constitution of Maine. 

The constitutional debt limit provision confines the indebted- 
ness of cities and towns within prescribed bounds. Loose con- 
struction should not be allowed to weaken the force or broaden 
the extent of that provision. Browne v. Boston, 179 Mass. 321, 
60 N.E. 934; Reynolds v. Waterville, 92 Me. 292, 42 A. 553. 

Where some independent board or commission, which, though 
technically a separate corporation, is only an agency of the town 
or city, incurs or seeks to incur a debt, the courts ought to look 
behind fiction to see what the real fact is. Browne v. Boston, 
supra; Reynolds v. Waterville, supra. See, too. In re Opinion of 
the Justices, 99 Me. 515, 60 A. 85. 
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Such is the correct rule and principle; but the courts may not, 
absent express constitutional limitations, entirely deny the power 
of the Legislature to create, wholly or partly, in towm or city 
limits, different public corporate bodies, and to make clear that 
their debts are to be regarded as those of independent corpora- 
tions. Wilson V. Board of Trustees, 133 Ih. 443, 27 N.E. 203; 
Board of Education v. Upham, 357 111. 263, 191 N.E. 876, 94 
A.L.R. 813; Kennebec Water District v. Waterville, 96 Me. 234, 

52 A. 774; Augusta v. Augusta Water District, 101 Me. 148, 63 
A. 663. The statement in the case latest cited, as to the same 
territorial coexistence of two public corporations, while obiter 
dictum, is in point. 

Tlie Constitution of Maine contains no specific provision that 
wherever there shall be several political divisions, inclusive of 
the same territory or parts thereof, invested with power to lay 
a tax or incur a debt, then the aggregate indebtedness of all the 
separate units should be taken, in ascertaining the debt limit of 
one of them. 

The Maine Legislature, with regard to incorporating corpo- 
rations purely public, is of virtually unlimited power. It has 
created, to speak only of some, a local police corporation (Dyar 
V. Farmington Village Corporation, 70 Me. 515) ; fire protection 
corporations (Dyar v. Farmington Village Corporation, supra; 
Mayo V. Dover & Foxcroft Village Fire Company, 96 Me. 539, 

53 A. 62) ; a forestry district (Sandy River Plantation v. Lewis, 
109 Me. 472, 84 A. 995); a bridge district (Crabtree v. Ayer, 
supra) ; water districts (Kennebec Water District v. Waterville 
and Augusta v. Augusta Water District, both of earlier citation) ; 
and authorized them to administer public affairs. The Legisla- 
ture has even incorporated a village corporation enabled, with 
other prerogatives, to build a hall, part of which it occupies, 
and part of which it rents. Camden v. Camden Village Corpora- 
tion, 77 Me. 530, 1 A. 689. 

In Malaley v. Marysville, 37 CaLApp. 638, 174 P. 367, 369, the 
court, quoting from a previous case (Los Angeles School Dist. 
V. Longden, 148 Cal. 380, 83 P. 246), says: “ ‘What, therefore, 
the Wetmore Case (99 Cal. 146 [33 P. 769]) and the Law Case 
(144 Cal. 384 [77 P. 1014]) decided was that the erection of 
schoolhouses within the corporate limits of a municipality was 
justly to be regarded as a municipal affair, and that the city 
therefore, as such, could create a bonded indebtedness for such 
and like purposes, even though power to do the same thing was, 
under the general school system of the state, v^ted in a school 
district which, while occupying the same territory as that of the 
city, was still in point of law a distinct corporate entity. It fol- 
lows therefore that the declaration of this court that the issuing 
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of bonds for the building of schoolhouses by a city is a municipal 
affair constitutes in no sense a negation of the fact that another 
corporate entity — the school district — ^may, under the general 
school system of the state, do the same thing for the same pur- 
pose,’ ” 

The case proceeds: “That, notwithstanding that they are dif- 
ferent and separate or distinct corporate entities, a municipality 
and a school district, the territorial boundaries of which are the 
same as those of the city, may, if the Legislature elects to give 
them the right to do so, exercise precisely the same identical 
power with respect to matters connected with and calculated 
to further the interests of the public school system.” 

In Detroit, Michigan, the city and the school district coincide 
geographically. Each is an independent corporation. Attorney 
General (Kuhn) v. Thompson, 168 Mich. 511, 134 N.W. 722, 726. 
The Michigan court, recognizing that thei-e cannot be, over the 
same territory, at the same time, two legal and effective corpo- 
rations with the same governmental powers, points out that 
where the corporations are organized for different purposes, have 
different rights and duties relating to diffei-ent matters, they 
may, and often do, occupy one territory, working in harmony, 
each within its scope. Attorney General (Kuhn) v. Thompson, 
supra. See McQuillin, Mun. Corp., supra. 

McCurdy v. Board of Education of Bloomington, 359 HI. 188, 
194 N.E. 287, holds that a school district and a city with con- 
terminous boundaries are, in the law, apart from each other. 

In People v. Bowman, 247 111. 276, 93 N.E. 244, 248, it is said: 
“While two municipal corporations cannot have jurisdiction and 
control, at one time, of the same territory for the same purpose, 
no constitutional objection exists to the power of the Legislatui’e 
to authorize the formation of two municipal corporations in the 
same teiritory at the same time for different purposes, and to 
authorize them to co-opei'ate, so far as co-operation may be con- 
sistent with, or desirable for, the accomplishment of their respec- 
tive purposes.” 

An able annotator thus expresses the result of his examination 
of the reported cases throughout the country; “The general rule 
is that, in applying to constitutional or statutory debt-limit pro- 
visions to separate and distinct political units with identical 
boundaries, exercising different functions, only the indebtedness 
of the political unit in question can be considered, and the debts 
of the other independent political units should be excluded.” 
94 A.L.R. 818. 
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The annotation collects and discusses, among others, cases 
from Illinois, Indiana, Kentucky, Maine, Michigan, North Dakota, 
Pennsylvania, South Dakota, Washington, and Wisconsin. 

In departure from the general rule, Texas holds that the in- 
debtedness of all the separate coterminous political units must 
be added together, to find out whether one of them has exceeded 
its debt limit. Simmons v. Lightfoot, 105 Tex. 212, 146 S.W. 
871. This rule has been necessarily applied in South Carolina, 
by reason of the language of its constitutional debt limit provi- 
sion. Todd V. Laurens, 48 S.C. 395, 26 S.E. 682. 

A legislative act should not be declared unconstitutional unless 
it is clearly so. Ulmer v. Lime Rock R. Co., 98 Me. 579, 57 A. 
1001, 66 L.R.A. 387. 

This court cannot say that chapter 70 of the Special Laws of 
1935 palpably contravenes the Maine Constitution. 

On the whole case, which has been argued on both sides with 
ability and zeal, the complainants’ bill is not sustainable. 

The mandate should be 

Bill dismissed, on the merits.” 


Under the common type of debt limitation, stated in terms of a 
percentage of taxable values, debt may mean one thing for pur- 
poses of computing outstanding debt and something else in deter- 
mining what is new debt. Thus, floating debt arising out of reg- 
ular governmental operations may not have been new debt when 
the liability was incurred but constitute, after the end of the fiscal 
year, outstanding debt to be taken into account in applying a debt 
limit. Even as to new debt, however, the term “debt” as used in 
constitutional and statutory debt limitations is held to have a 
more restricted meaning than it carries in its ordinary legal sense. 
The controlling object of debt limits has long been conceived to be 
the prevention of excessive local tax levies. Bank for Savings v. 
Grace, 102 N.Y. 313, 318, 7 N.E. 162, 163 (1886). 

(a) Current Expenses 

A literal interpretation of “debt” would be impractical; it would 
even embrace the use of credit for routine operating expenses, al- 
though no violence were done to the policy enunciated in the 
Grace case. The courts have had the good sense to lay it down 
that general liabilities incurred for current operations, which are 
within budgeted revenues, are not new debt. For a collection of 


1? The (Us.sGntiiig opinion of Justice Manser is omitted. 
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cases see I Dillon, Mim.Corps. § 195 {5th ed. 1911) and 6 Mc- 
Quillin, Mun.Gorps. § 2378 (Rev. vol. 1937) . It has been deter- 
mined, however, that general obligation tax-anticipation borrow- 
ing to put a unit in funds to meet operating expenses does create 
new debt. Butts County v. Jackson Banking Co., 129 Ga. 801, 60 
S.E. 149 (1908) . The particular debt limitation provision may 
expressly except this type of borrowing. See N.C.Const. Art. V, § 
4, and City of Georgetown v. Elliott, 95 F.2d 774 (C.C.A. 4th, 
1938) , set out herein at p. 477. 

(h) Conthming Contracts 

It may be advantageous to a local unit to make a contract cover- 
ing the furnishing of current services or supplies for a period of 
years. There is substantial authority that the current expense 
rule applies on the theory that the unit is simply bound to pay 
periodically for the services as rendered or supplies as furnished 
and is not indebted from the outset for the full amount involved. 
Walla Walla City v. Walla WaUa Water Co., 172 U.S. 1, 19 S.Ct. 
77 (1898) ; Scranton Electric Co. v. Old Forge Borough, 309 Pa. 
73,163A. 154 (1932). 

In a number of older cases the courts have refused to apply this 
idea to capital outlay. See I Jon^, Bonds and Bond Securities § 
107 (4th ed. 1935) . A usual feature was a provision that when a 
certain amount (equivalent to the purchase price) had been paid, 
title should pass to the local unit or it should then have the option 
to buy at a nominal price. 

Recently the Supreme Court of South Dakota applied the con- 
tinuing contract rule to a situation which involved the substance 
of capital outlay although there was no provision for title ever 
passing to the local unit. Robbins v. City of Rapid City, 23 N.W. 
2d 144 (S.D. 1946) . The Federal Government, through the Sec- 
retary of the Interior, made a contract with the City of Rapid 
City the object of which was to furnish the latter an adequate 
water supply. The city had an existing water works system. The 
contract was summarized in the opinion (at 23 N.W.2d 147) as 
follows: 

“The contract comprises over thirty typewritten pages and it is 
unnecessary to set it forth in this opinion; its basic purpose and 
provisions, so far as the city is concerned, may be briefly summar- 
ized as follows: The United States agrees to construct a dam and 
storage reservoir of approximately 15,000 acre-feet capacity, in 
said contract and hereinafter referred to as the ‘joint works,' in 
order to make a water supply available to the city, and stipulates 
that all water that becomes available through the construction and 
operation thereof shall be available to said dty and district and 
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that said city shall be allotted for domestic, municipal and indus- 
trial purposes a senior priority to and prefeiTed use of 7,000 acre 
feet to be released all as provided in said contract. The city, ‘for 
its supply of water,’ agrees to pay to the United States the sum 
of $500,000 in foiTy successive, equal, annual installments of $12,- 
500 each, without interest, and operation and maintenance 
charges of the joint worlds. The obligation of the municipality, 
exclusive of such operation and maintenance charges, shall not 
exceed the cost of such joint works as finally determined by the 
Secretary of the Interior and shall in no event exceed the sum 
of $500,000.” 

Under this scheme the city was to pay for the project but never 
own it. Section 4 of Article XIII of the South Dakota Constitu- 
tion requires electoral approval for city debts. There was an elec- 
tion in this case but it was alleged to be fatally irregular since it 
was held before the resolution calling it took effect. Taxpayers 
sought to enjoin performance of the contract. Tlie court assumed, 
for the argument, that the election was abortive, but sustained the 
arrangement on the continuing contract theory; the city was 
simply buying water. 

A less plausible scheme, which actually involved acquisition of 
title by an Oklahoma city fell under attack in the courts. City of 
McAlester v. State ex rel. Board of Public Affairs, 195 Okl. 1, 154 
P.2d 579 (1945) . A state agency agreed to construct a lake as 
a part of a city’s water system and the city agreed to furnish water 
at its expense to a state institution over a period of years until the 
cost of the project was thereby repaid to the state. Oklahoma is 
one of several states whose debt limitations confine the incurring 
of local debt in any year, without electoral approval, to an amount 
not exceeding the income and revenue provided for that year. 
Okla.Const., Art. 10, § 26. It was determined that the liability 
under the contract would exceed current revenues and that it was 
immaterial that payment was to be in water instead of cash, 

(c) Instalment Contracts 

The continuing contract theory has been applied to uphold 
leases by local units of capital facilities. The idea is that the unit 
is merely paying for use from year to year as it is enjoyed. Where 
the so-called rent is thought to be merely disguised instalment pay- 
ments on the purchase price the opposite result is likely to be 
reached. The ingenuity of the bar has pi-esented the problem 
with manifold variations. If title is to pass upon payment of ag- 
gregate rentals, the scheme is transparent, particularly where the 
amoimt has the economic earmarks of a purchase price. If the 
unit is given an option to buy at a nominal price or at a larger one 
against which rentals are credited the aigument that there is 
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merely a contingent liability entirely within the control of the unit 
must be balanced against the contention that the option is a sham 
since purchase must be elfected to protect the investment repre- 
sented by the rental payments. 

CITY OF LOS ANGELES V. OFFNER 
Supreme Court of California, 1942. 19 G.'il.2d 483, 122 P.2d 14. 

Gibson, Chief Justice. By this proceeding in mandamus the 
city of Los Angeles seeks to compel the respondent as secretary 
of its board of public works, to post and publish notices inviting 
sealed bids for the construction and leasing to the city of a rub- 
bish incinerator. The respondent demurred to the petition, con- 
tending that the proposed lease will create a municipal indebted- 
ness or liability which will exceed in the year of its execution the 
income and revenue then available to the city in violation of ar- 
ticle XI, section 18, of the state Constitution. 

The Board of Public Works of the City of Los Angeles by reso- 
lution has adopted specifications for the construction and leasing 
to the city of a rubbish incinerator, and for the receipt of bids 
therefor. The agreements to be entered into between the city 
and the .successful bidder are to provide for the leasing by the 
city to such bidder of certain city-owned property for a period of 
ten years at a rental of $1 a month, it being contemplated that 
the contractor will construct the incinerator on the property 
within nine months thei’eafter. Simultaneously with the execu- 
tion of this lea.se and construction contract, the successful bidder 
is to execute a lease to the city of the demised premises with the 
incinerator thereon for a period of nine years and nine months, 
the city to pay a monthly rental to be specified in the bid. The 
city is to be given an option to purchase the incinerator at vari- 
ous intervals during the term of the lease with a minimum option 
pi’ice for each interval being specified by the bidder. If the city 
elects to purchase, the option price shall be the then appraised 
value of the incinerator as determined by three independent ap- 
praisers, provided only that it shall not be lower than the mini- 
mum price specified in the bid. Title to the incinerator is to re- 
main in the successful bidder unless the city elects to purchase. 
The land lease from the city is to run for a period of three months 
after the expiration of the incinerator lease and option agreement 
from the successful bidder to the city, thus affording the bidder 
time within which to remove the incinerator, a right expressly re- 
served to him in the event the city elects not to exercise the op- 
tion to purchase. 

It is alleged in the petition “that the present rubbish incinera- 
tor facilities of petitioner City are inadequate and obsolete, and 
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constitute a fire hazard, and that the public health and safety de- 
mand the immediate construction of a large, modern rubbish in- 
cinerator.” 

In refusing to post and publish notices inviting sealed bids for 
the construction and leasing of such incinerator, the respondent 
secretary challenges the validity of the proposed agreements on 
the ground that they would violate the constitutional provision 
which prohibits a city from incurring an indebtedness or liability 
in any year in excess of the income and revenue provided for that 
year without the assent of two-thirds of the qualified electors of 
the city. In this connection the petition alleges that while the 
aggregate of the rentals that might accrue under the lease, to- 
gether with other municipal debts and liabilities incuiTed during 
the fiscal year when the leases and contract will be entered into, 
will exceed the income and revenue for that year, the amount of 
rentals that the city may be required to pay in any single fiscal 
year, together with its other debts and liabilities, will not exceed 
the income and revenue provided for such year. The question 
for consideration, therefore, is whether the city in entering into 
the proposed leases and contract will incur an indebtedness or lia- 
bility for the rentals for the entire term or whether such action 
will create an indebtedn^s or liability in that year for such rent- 
als only as will become payable during that fiscal year. Or, as 
respondent states, whether “such an arrangement is equivalent 
in reality to an installment contract for the purchase of said in- 
cinerator over a period of nine years and nine months.” 

It has been held generally in the numerous cases that have 
come before this court involving leases and agreements contain- 
ing options to purchase that if the lease or other agreement is 
entered into in good faith and creates no immediate indebtedness 
for the aggregate installments therein provided for but, on the 
contrary, confines liability to each installment as it falls due and 
each year’s payment is for the consideration actually furnished 
that year, no violence is done to the constitutional provision. Mc- 
Bean V. City of Fresno, 112 Cal. 159, 44 P. 358, 31 L.R.A. 794, 53 

Am.St.Rep. 191; Smilie v. Fresno County, 112 Cal. 311, 44 P. 

556; Higgins v. San Diego Water Co., 118 Cal. 524, 553, 45 P. 

824, 50 P. 670; Doland v. Clark, 143 Cal. 176, 180, 181, 76 P. 

958; Krenwinkle v. City of Los Angeles, 4 Cal.2d 611, 613, 51 
P.2d 1098. If, however, the instrument creates a full and com- 
plete liability upon its execution, or if its designation as a “lease” 
is a subterfuge and it is actually a conditional sales contract in 
which the “rentals” are installment payments on the purchase 
price for the aggregate of which an immediate and present in- 
debtedness or liability exceeding the constitutional limitation 
arises against the public entity, the contract is void. Chester v. 
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Carmichael, 187 Cal. 287, 201 P. 925; City and County of San 
Francisco v. Boyler, 195 Cal. 426, 233 P. 965; Mahoney v. City 
and County of San Francisco, 201 Cal. 248, 257 P. 49; Garrett 
V. Swanton, 216 Cal. 220, 13 P.2d 725. 

The rule as applied to each of these situations is well stated in 
Garrett v. Swanton, supra, 2IB Cal. at page 226, 13 P.2d at page 
728, as follows: “The law is well settled in this state that install- 
ment contracts of any kind, where the installment payments are 
to be made over a period of years and are to be paid out of the 
ordinary revenue and income of a city, where each installment is 
twt in payment of the consideraticn furnished that year, and the 
total amount of said installments, when coupled with the other 
expenditures, exceeds the yearly income, are violative of the con- 
stitutional provision in question unless approved by a popular 
vote. This is so whether the contract be denominated a mort- 
gage, lease, or conditional sale. . . . It is true that under 

the doctrine enunciated in McBean v. City of Fresno, 112 Cal. 
159, 44 P. 358, 31 L.R.A. 794, 53 Am.St.Rep. 191 .. . con- 

tracts for the furnishing of property in the future have been 
upheld, but only where no liability or indebtedness came into ex- 
istence until the consideration was actually furnished. In other 
words, such contracts are valid where each year’s installment is 
within the city’s income, and where each year’s payment is for 
the consideration actually furnished that year.” (Italics added.) 

We are satisfied that the proposed agreements involved in the 
proceeding now before us are within the rule as applied in the 
McBean and Krenwinkle cases and are therefore valid and do not 
violate the debt limitation provision of the constitution. The 
transaction here challenged constitutes in reality a lease with 
reasonable terms and option to purcha.se. We find no evident 
present intention on the part of the city to purchase the incin- 
erator. The rentals are for a definite amount, to be specified in 
the bid. The amount of the rentals and the minimum option 
prices are to be determined by competitive bidding, but in no 
event is the city to have the right to purchase the incinerator at 
less than its fair appraised value at the time it elects to purchase. 
Under such circumstances, the city is not required to exercise the 
option in order to protect its prior investment in the form of 
rental payments. The rental payments are intended to represent 
the fair rental value of the incinerator and the option purchase 
price is intended to represent the then fair value of the incinera- 
tor itself. The city after learning the appraised value may de- 
cline to purchase under the option and continue with the lease. 
If the city has not exercised the option to purchase during the 
term of the lease, provision has been made for the removal of 
the incinerator by the lessor. In view of the admitted fact 
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that the amount of rentals that the city may be required to pay 
in any single fiscal year, together with its other debts and liabili- 
ties will not exceed its income and revenue for such year, it can- 
not be said that the proposed agreements violate the debt limita- 
tion provision of the Constitution. 

Let a peremptory writ of mandate issue as prayed for. 


(d) Contingent Claims 

“The decisions of courts of other states on the question whether 
contingent liabilities are debts for purposes of constitutional debt 
limits are not in harmony.^® Probably the most satisfactory test 
that has been enunciated is whether the contingency is a matter 
subject to the control of the unit. If the unit is committed from 
the start and the event upon which its liability becomes fixed is 
an external matter beyond its control, even though not bound to 
happen, it may be said that a debt is incurred db initio, but if the 
unit is left to control the event no debt is incurred until the con- 
dition is met.“ ” 

W. H. Hoyt and J. B. Fordham, “Constitutional Restrictions 
upon Public Debt in North Carolina” 16 N.C.L.Rev. 329, 346 
(1938) . (Footnotes renumbered.) A recent case treating a con- 
tingent liability not strictly under the control of the borrower as 
not a debt is Woodmansee v. Kansas City, 346 Mo. 919, 144 S. 
W.2d l37 (1940). 

(e) Cash on Hand 

If a city issues $2,000,000 of city hall bonds and then lets con- 
tracts for the construction and equipment of the building which 
aggregate $1,950,000 it has actually contracted $3,950,000 of lia- 
bilities. Since, however, the bond proceeds are on hand and ear- 
marked for the project, the letting of the contracts does not cre- 
ate debt within the meaning of constitutional debt limitations. 
Levy v. McClellan, 196 N.Y. 178, 89 N.E. 569 (1909). 

(f) Non-contract LkdyUities 

As a loose generalization involuntary liabilities are not debts in 
the sense of new debt under debt limitations. It is a pretty safe 
proposition as to ordinary tort liability but far from reliable when 

. It is held in South Carolina tliat they «are not debts, Iflllard v, Melton, 
lOa S.Cl 10, 87 S.B. 421 (1915). Contra: Smith y. Cain, 229 Ala, 61, 155 So, 
.865 (1034). See generally I Jones, Bonds and Bond Securities, § 94 (4th ed. 
1035). 6 McQuillin, BIun,Oo:^s. |' 2377 (liev. voL 1037), 

This is the Iowa theory of the matter, Burlington Water Co. v. Wood- 
ward, 40 Iowa 58 (1878). See also I Dillon, Miin.Coips. § 200 (5th ed. 1911). 
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it comes to quasi-contractual claims and liabilities imposed by- 
statute. See Hoyt and Fordham, op. cit. supra, at 350 et seq. 
As indicated in the leading case of Litchfield v. Ballou, 114 U.S. 
190, 5 S.Ct, 820 (1885), if quasi-contractual recovery is permit- 
ted where bonds are unenforceable because issued in excess of the 
limit the effect is to defeat the limitation. It might well be other- 
wise as to situations where debt limitation policy is not involved, 
as where goods or service had been furnished the unit by mistake 
and not pursuant to contract. As for statutory liabilities it is: 
quite apparent that debt limitation policy could be flouted if the 
legislature could compel the assumption of a liability which a 
local unit could not voluntarily incur consistently with a debt lim- 
itation provision. On the other hand, statutes imposing absolute 
liability upon local units regardless of fault, of which enactments 
making mimicipalities liable for any injuries to travelers due to 
defects in streets and mob violence statutes are examples, do not 
run counter to debt limitation policy. 

The cases involving special assessment bonds payable solely 
from special assessments, which the local units have not laid or 
enforced in keeping with statute are of interest here. General 
liability has been imposed on the theory of an implied contract 
to levy and enforce valid assessments. Bessemer Investment Co. 
v. City of Chester, 113 F.2d 571 (C.C.A.3rd, 1940). Again, vio- 
lation of the statutory duty has been treated as an actionable 
tort Oklahoma City v. Orthwein, 258 F. 190 (C.C.A.8th, 1919).. 
See also Knepfle v. City of Morehead, 301 Ky. 417, 192 S.W.2d 189 
(1946). Do these decisions square with debt limitation policy? 

(g) Obligations Payable from a Special Fund 

Debt limitations have been directed toward keeping local tax 
levies in bounds. Special assessments are not taxes in this sense. 
So it long since came about that efforts were made, and success- 
fully, to take the debt limit hurdle by making the contract for 
an improvement payable solely from special assessments or by 
providing project funds through the issuance of obligations pay- 
able solely from special assessments. For a collection of cases 
see Williams and Nehemkis, “Municipal Improvements as Af- 
fected by Constitutional Debt Limitations” 37 Col.L.Rev. 177, 188 
(1937). 

In 1902 the Supreme Court of Iowa embraced a theory which 
opened a wide avenue for evasion of the constitutional debt limi- 
tation governing municipalities. The court upheld a scheme un- 
der which provision was made for the payment of bonds, which,, 
if debt, would exceed the limit, solely out of the proceeds of a con- 
tinuing special ad valorem levy laid in advance for a period of 
years. Swanson v. City of Ottumwa, 118 Iowa 161, 91 N.W. 1048,. 
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1051. The supporting theory was that the prior levy and appro- 
priation of the continuing tax created a special fund which was 
an asset pledged to the payment of the bonds and stood on a 
footing with the special assessment cases. A month later the 
Circuit Court of Appeals reached a directly opposite conclusion 
on the same set of facts. City of Ottumwa v. City Water Supply 
Co., 119 F. 315 (C.C.A.Sth, 1902) . Does it make a difference that 
a special tax is the sole source of payment? That it is imposed in 
advance as a continuing levy instead of being levied from year to 
year? The Iowa Court no longer thinks so. The Swanson case 
was overruled in 1940. Brunk v. City of Des Moines, 228 Iowa 
287, 291 N.W. 395. See collection of cases in Notes 92 A.L.R. 
1299 (1934) and 134 A.L.R. 1399 (1941). 

In South Carolina debt limitations have been avoided (or evad- 
ed, as you will) by issuing obligations payable from proceeds of 
income and excise taxes previously levied on a continuing basis. 
Earlier cases are cited in Arthur v. Johnston, 185 S.C. 324, 194 
S.E. 151 (1937). Whether the courts of the state would uphold 
the application of the scheme to special ad valorem taxation re- 
mains to be seen. 

“The not inconsiderable learning which has accumulated on the 
question of whether revenue bonds are debts in the sense of con- 
stitutional debt limitations is focalized in the so-called special 
fund doctrine. In its more general sense the gist of this doctrine 
as applied to revenue bonds, is that public obligations payable 
solely from a special fund derived from the revenues of the prop- 
erty or undertaking financed by such obligations are not debts 
within the meaning of a constitutional debt limitation. There are 
decisions on the subject from over half the states and not more 
than three can be listed as not having embraced the doctrine 
either with or without reservations."® The weight of authority 
supports the ‘broad special fund doctrine,’ the purpoit of which 
is that no debt is created so long as the special fund is derived 
from net non-tax revenues. The typical case is that where the 
net income from existing properties, improved with the aid of 
the revenue obligations, is included. It doubtless would apply 
where net revenues of distinct and independent property or serv- 


20 [Footnotes renumbered]. All but tlie most rticeiit cases are collected by 
Foley, Iteyeniie Financing of Public 'Enterprises (lJU'iO) 35 iMlch.lAUer, 1, app., 
and Williams and Neheinkis, ♦‘Municipal Iriipiwunents as Aflected by Con- 
stitutional Debt limitations” 37 Col.L.Eer. 177, 200 et seq. See also tiie cob 
lection of cases in Fairbanks, Morse & Co. t. Wagoner, 81 F,2cl 200, 216 n. 
4 (C.O.A. 10th, 1936), The dissenting' states are Idalio: Fell v* Coeiir D* Alone, 
23 Idaho 32, 120 P. 643 (1912); Maryland; Baltimore t. Gill, 31 Mcl 375 
(1860); and New Jersey: Wilson v. Htate Water Supply Comiin, 84 N.J.Efi* 
150, 03 A. 732 (1015). Georgia has been put in this group by Williams and 
Neiiemkis, op. cit. stipra at 210. 

Fordiiam Local Got.IT.O.B,““36 ■ ■ 
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ices are pledged.®^ A few states, however, following the lead of 
Illinois,®® are committed to the ‘restricted special fund doc- 
trine,’ which narrows the protection of the rule to obligations 
payable solely from the net revenues of the specific properties 
paid for with the proceeds of the obligations. The fundamental 
test under either view is whether the obligation is payable from 
taxes. It is held that since the prime object of debt limitations 
is to keep the tax burden in bounds only obligations payable from 
taxes are within their purview.®^ In an important sense general 
obligation municipal bonds are simply a means of anticipating the 
taxes of future years. But the restricted theory holds that to 
pledge revenues of existing properties is to require indirectly tax- 
ation to pay the revenue obligations since it absorbs net revenues 
of those existing properties which would otherwise go into the 
general fund of the unit in reduction of taxes. 

“In 1903 the Supreme Court of North Carolina adopted the 
broad special fund doctrine. In Brockenbrough v. Board of Wa- 
ter Commissioners,®® it appeared that the city of Charlotte, acting 
under special enabling legislation, was about to issue revenue 
bonds viathout a vote of the people of the city to finance improve- 
ments to its existing water system.®* The bonds were payable 
from the revenues of the entire system and enjoyed the addi- 
tional security of a mortgage upon the system as a whole. It 
was held that regardless of whether a water supply was to be 
deemed a necessary expense within the meaning of Section 7 of 
article VII of the constitution,®’ the bonds were valid without 


SI The point was noticed but not passed on in State v. Fort Fierce, 126 Fla. 
184, ITO So. 742 (1936), where the net revenues of existing water and electric 
properties were pledged to pay bonds issued to finance improvements to the 
electric properties. Both properties were operated as a single system. 

ssThe leading case is Joliet v. Alexander, 194 111. 457, 62 N.E. 861 (1902). 
Of. Hairgrove v. Jacksonville, S66 III. 163, 8 N.E.2d 187 (1937). 

See the collection of cases referred to in n. 72. See also Smith v. Water- 
works Bd. of Cullman, 234 Ala. 418, 175 So. 380 (1937) ; Cartledge v. City 
Council of Augusta, 183 Ga. 414, 188 S.E. 675 (1936). 

Mgee the oft-cited New York case, Bank for Saving v. Grace, 102 N.Y. 313, 
318, 7 N.E. 102, (1880). This idea underlies the decision in Bi’ockenbrougii v. 
Board of Water Comm’rs, 134 N.O, 1, 40 S.E. 28 (1903). 

See note 24, supra. 

2«The defendant board, which was created a separate corporation by the rev- 
enue bond enabling statute, was authorized to take title and control over the 
old and new properties, and the bonds were to be issued In its name. The 
court treated these facts as immaterial for purposes of the case and decided 
it as tJiough the city were acting directly. 

In a case decided only eighteen days later electric and water systems 
were Iield to Ik* necessary expenses. Fawcett v. Mt. Airy, 134 N.O. 125, 45 S.E. 
1029 (1903) ; overruling earlier decisions to the contrary. See the critical com- 
ment in Gray, Limitations on Taxing Power and Public Indebtedness § 1060 
(1906). 

■■ .Fordh'am Local Gow.U.C.B. 
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electoral approval because they vvei-e not ‘debts’. This decision 
goes beyond the broad special fund theory because the bonds \v(!re 
secured by a mortgage on existing property paid for by the tax- 
payers of the city. The opinion contains no comment on this as- 
pect of the case.®*” 

W. H. Hoyt and J. B. Fordham, “Constitutional Restrictions 
upon Public Debt in North Carolina” 16 N.C.L.Rev. 329, 347-349 
(1938). . 


STRUBLE V. NELSON 

Supreme Court of Minnesota, 1944. 217 Minn. 610,. 15 N. W.,2(r IGl, , 

Pei’Erson, Justice. This is an appeal by plaintiff from an order 
sustaining defendants’ demurrer to the complaint upon the 
ground that it does not state facts sufficient to constitute a cause 
of action. The facts will be stated as they appear in the com- 
plaint. 

Plaintiff brings the action as a taxpayer and water user of the 
village of Lake Park to restrain the village council from issuing 
without submission to popular vote revenue warrants payable 
solely from anticipated earnings of the village waterworks to 
pay for the installation of a water filtration and softening sys- 
tem as an improvement of and addition thereto. The resolution 
authorizing the issuance of the warrants recites that the installa- 
tion is necessary in order to furnish an adequate and satisfactory 
water supply. The warrants do not obligate the village to pay 
the same in any other manner than that stated. 'The village has 
no bonded indebtedness. Among other things, the village cove- 
nanted with the holders of the warrants to create and maintain 
a fund to be known as the “Water Plant Revenue Fund,” into 
which all receipts from the waterworks were to be paid and out 
of which, after payment of the expenses of operation and main- 
tenance, the warrants were to be paid at the times and in the 
manner therein set forth; to maintain the rates charged water 
users in force at the time the resolution was adopted until the 
warrants shall have been paid; to pay into the fund five dollars 
per hydrant annually for water used by it; and to carry insur- 
ance on the watemorks against certain specified casualties, the 
proceeds of which in the event of loss were to be used either to 
repair and restore the plant or to pay and retire the warrants. 
The resolution insofar as it relates to hydrant rental provides: 

“ . . .In order that the general inhabitants of the village 

shall pay for water service rendered by street sprinkling and 

If the mortgage was confined to the property acquired, with the bond pro- 
eeeds that would he a different matter^ not involving an Indirect tax burden. 
See Clarke r. S. C. Public Service Authority, 177 S.E. 427, 181 S.B. 481 (1935). 
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washing and in fighting fires and not charged or paid for through 
the charges heretofore made, an additional charge of $5.00 per 
year for each fire hydrant is hereby imposed. Said charge shall 
be paid out of the general revenue fund of the village into the 
water plant revenue fund.” 

Tire plan involved the raising of cash with which to pay for 
the installation free from any lien by way of conditional sale, 
mortgage, or otherwise. 

Plaintiff contends that the village council is without authority 
to make the improvement to the waterworks unless and until 
money for the purpose is available in the treasury of the village 
or unless the installation has been authorized by vote of the 
electors of the village. It has been assumed upon the argument 
that, if the village council has the power to issue the warrants, 
it also has the power to make the improvement. Plaintiff states 
that the only question involved is that of “the power of the 
village council to finance this improvement by issuing revenue 
bonds without an election.” A further assumption has been 
made upon the appeal to the effect that a submission to a vote 
of the electors of the village is required by statute only where 
bonds creating a general obligation on the part of the village 
are to be issued, and that if the warrants in question do not cre- 
ate such an obligation the village council has the power and au- 
thority to issue them. It is claimed that, because of the cove- 
nants which the warrants contain, they created general village 
obligations and consequently were in effect bonds rather than 
revenue warrants. 

1. A municipality does not incur a general obligation or debt 
by purchasing property to be paid for wholly out of income or 
revenue to be derived from the property purchased. Williams 
V. Village of Kenyon, 187 Minn. 161, 244 N.W. 558. See Hen- 
dricks V. City of Minneapolis, 207 Mnn. 151, 290 N.W. 428; 
Davies v. Village of Madelia, 205 Minn. 526, 287 N.W. 1; City 
of Bemidji v. Ervin, 204 Minn. 90, 282 N.W. 683; Fanning v. 
University of Minnesota, 183 Minn. 222, 236 N.W. 217. In the 
Village of Kenyon case, the purchase of equipment for a village 
electric plant was involved; but no distinction can be made be- 
tween the purchase of an electric plant and a waterworks, be- 
cause the authority to acquire both is found in Minn.St.l941, 

§ 457.01, Mason St.l927, § 1229. 

2. The point is made that the rule that an undertaking by a 
municipality to pay for property purchased out of income or 
revenue to be derived from its use applies only where the whole 
property is purchased and is to be paid for in that manner, and 
not where the purchase consists of an addition or betterment to 
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property already owned by the municipality and the revenue or 
income to be derived from the property already owned and lhat 
purchased is to be used in paying for the property purchased. 
The authorities on this question are in conflict. The weight of 
authority suppoi’ts the view that no general obligation or debt 
is incuri’ed by a municipality by agreeing to pay for an addition 
or improvement to a utility plant already owned by it out of 
the income or revenue to be derived from the operation of the 
plant with the addition or improvement. City of Edwardsville 
V. Jenkins, 376 111. 327, 33 N.E.2d 598, 134 A.L.R. 891; Guthrie 
V. City of Mesa, 47 Ariz. 336, 56 P.2d 655; Searle v. Haxtun, 
84 Colo. 494, 271 P. 629; State and Diver v. City of Miami, 113 
Fla. 280, 152 So. 6; Farmers’ State Bank v. City of Conrad, 100 
Mont. 415, 47 P.2d 853; Underwood v. Fairbanks, Morse & Co., 
205 Ind. 316, 185 N.E. 118; 38 Am.Jur., Municipal Corporations, 
§ 474. Such an obligation does not create a lien or charge upon 
the waterworks system. It pledges income or revenue to be 
derived from the utility by the municipality in its proprietary 
capacity. It places the burden for paying for the improvement 
upon the consumer for whose benefit the utility is maintained 
rather than upon the taxpayer. It does not deprive the latter 
of anything that is his, because in theory at least the govern- 
mental expenses of the municipality should be paid out of taxes 
and other municipal revenues and those of a municipally-owned 
utility out of revenue derived from the operation of the utility. 
In Williams v. Village of Kenyon, 187 Minn. 161, 244 N.W. 558, 
supra, we practically adopted the rule stated, because there the 
issuance of warrants payable out of revenues to be received from 
a municipally-owned electiic plant wex'e pledged to pay for elec- 
trical equipment to be installed in a plant, for the payment of 
which the village had issued general obligation bonds. 

3. The covenant to maintain existing rates to cover the pay- 
ments to become due does not create a general obligation or debt. 
It is a covenant to perform an act. It is not claimed that exist- 
ing rates are excessive. Whether an adjustment of rates could 
be made where it would not prejudice the payment of the war- 
rants is not before us. The rule seems to be well settled that 
an undertaking to maintain rates sufficient to pay for property 
purchased, where no general obligation is otherwise created, does 
not in itself create an indebtedness. City of Bowling Green v. 
Kirby, 220 Ky. 839, 295 S.W. 1004; Oppenheim v. City of Flor- 
ence, 229 Ala. 50, 155 So. 859; Interstate Power Co. v. Town of 
McGregor, 230 Iowa 42, 296 N.W, 770; Seward v. Bowers, 37 
N.M. 385, 24 P.2d 253; Annotations, 146 A.L.R. 341; 96 A.L.R. 
1390; 72 A.L.R. 692. In numerous cases it has been held that a 
municipality may contract with a utility company regarding 
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washing and in fighting fires and not charged or paid for through 
the charges heretofore made, an additional charge of $5.00 per 
year for each fire hydrant is hereby imposed. Said charge shall 
be paid out of the general revenue fund of the village into the 
water plant revenue fund.” 

The plan involved the raising of cash with which to pay for 
the installation free from any lien by way of conditional sale, 
mortgage, or otherwise. 

Plaintiff contends that the village council is without authority 
to make the improvement to the waterworks unless and until 
money for the purpose is available in the treasury of the village 
or unless the installation has been authorized by vote of the 
electors of the village. It has been assumed upon the argument 
that, if the village council has the power to issue the warrants, 
it also has the power to make the improvement. Plaintiff states 
that the only question involved is that of “the power of the 
village council to finance this improvement by issuing revenue 
bonds without an election.” A further assumption has been 
made upon the appeal to the effect that a submission to a vote 
of the electors of the village is required by statute only where 
bonds creating a general obligation on the part of the village 
are to be issued, and that if the warrants in question do not cre- 
ate such an obligation the village council has the power and au- 
thority to issue them. It is claimed that, because of the cove- 
nants which the warrants contain, they created general village 
obligations and consequently were in effect bonds rather than 
revenue warrants. 

1. A municipality does not incur a general obligation or debt 
by purchasing property to be paid for wholly out of income or 
revenue to be derived from the property purchased. Williams 
v. Village of Kenyon, 187 Minn. 161, 244 N.W. 558. See Hen- 
dricks V. City of Minneapolis, 207 Minn. 151, 290 N.W. 428; 
Davies v. Village of Madelia, 205 Minn. 526, 287 N.W. 1; City 
of Bemidji v. Eivin, 204 Minn. 90, 282 N.W. 683; Fanning v. 
University of Minnesota, 183 Minn. 222, 236 N.W. 217. In the 
Village of Kenyon case, the purchase of equipment for a village 
electric plant was involved; but no distinction can be made be- 
tween the purchase of an electric plant and a waterworks, be- 
cause the authority to acquire both is found in Minn.St.l941, 

§ 457.01, Mason St.l927, § 1229. 

2. The point is made that the rule that an undertaking by a 
municipality to pay for property purchased out of income or 
revenue to be derived from its use applies only where the whole 
property is purchased and is to be paid for in that manner, and 
not where the purchase consists of an addition or betterment to 
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property already owned by the municipality and the revenue or 
income to be derived from the property already owned and that 
purchased is to be used in paying for the property purchased. 
The authorities on this question are in conflict. The weight of 
authority supports the view that no general obligation or debt 
is incurred by a municipality by agreeing to pay for an addition 
or improvement to a utility plant already owned by it out of 
the income or revenue to be derived from the operation of the 
plant with the addition or improvement. City of Edwardsville 
V. Jenkins, 376 HI. 327, 33 N.E.2d 598, 134 A.L.R. 891; Guthrie 
V. City of Mesa, 47 Ariz. 336, 56 P.2d 655; Searle v. Haxtun, 
84 Colo. 494, 271 P. 629; State and Diver v. City of Miami, 113 
Fla. 280, 152 So. 6; Farmers’ State Bank v. City of Conrad, 100 
Mont. 415, 47 P.2d 853; Underwood v. Fairbanks, Morse & Co., 
205 Ind. 316, 185 N.E. 118; 38 Am.Jur., Municipal Corporations, 
§ 474. Such an obligation does not create a lien or charge upon 
the waterworks system. It pledges income or revenue to be 
derived from the utility by the municipality in its proprietary 
capacity. It places the burden for paying for the improvement 
upon the consumer for whose benefit the utility is maintained 
rather than upon the taxpayer. It does not deprive the latter 
of anything that is his, because in theory at least the govern- 
mental expenses of the municipality should be paid out of taxes 
and other municipal revenues and those of a municipahy-owned 
utility out of revenue derived from the operation of the utility. 
In Williams v. Village of Kenyon, 187 Minn. 161, 244 N.W. 558, 
supra, w'e practically adopted the rule stated, because there the 
issuance of warrants payable out of revenues to be received from 
a municipally-owned electric plant were pledged to pay for elec- 
trical equipment to be installed in a plant, for the pa5nnent of 
which the village had issued general obligation bonds. 

3. The covenant to maintain existing rates to cover the pay- 
ments to become due does not create a general obligation or debt. 
It is a covenant to perform an act. It is not claimed that exist- 
ing rates are excessive. Whether an adjustment of rates could 
be made where it would not prejudice the payment of the war- 
rants is not before us. The rule seems to be well settled that 
an undertaking to maintain rates sufficient to pay for pi'operty 
purchased, where no general obligation is otherwise created, does 
not in itself create an indebtedness. City of Bowling Green v. 
Kirby, 220 Ky. 839, 295 S.W. 1004; Oppenheim v. City of Flor- 
ence, 229 Ala. 50, 155 So. 859; Interstate Power Co. v. Town of 
McGregor, 230 Iowa 42, 296 N.W. 770; Seward v. Bowers, 37 
N.M. 385, 24 P.2d 253; Annotations, 146 A.L.R. 341; 96 A.L.R. 
1390; 72 A.L.R. 692. In numerous cases it has been held that a 
municipality may contract with a utility company regarding 
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rates as an incident of the grant of a franchise. Reed v. City 
of Anoka, 85 Minn. 294, 88 N.W. 981; Railroad Commission v. 
Los Angeles Ry. Corp., 280 U.S. 145, 50 S.Ct. 71, 74 L.Ed. 234; 
St. Cloud Public Service Co. v. City of St. Cloud, 265 U.S. 352, 
44 S.Ct. 492, 68 L.Ed. 1050. For the same reason, it may con- 
tract regarding rates as an incident to the purchase of a utility 
or the making of an addition to or improvement thereof. 

4. Neither does the covenant on the part of the village to pay 
a fixed hydrant rental upon an annual basis to cover the cost of 
water furnished to it by the waterworks system create a gen- 
eral obligation or debt. The authorities ai'e practically unani- 
mous in holding that, where a municipality agrees to pay the 
regularly established rates for water used by it in its fire hy- 
drants, but does not obligate itself to use any water for such 
purpose, so that its obligation as a consumer of water is only for 
the amount which it uses and appropriates, no debt is created. 
Numerous cases hold that, where it obligates itself to pay a cer- 
tain sum annually, it incurs an obligation to make such payment 
and that the obligation is a debt. 38 Am.Jur., Municipal Corpo- 
rations, § 472. An agreement to pay hydrant rental is valid. 
Reed v. City of Anoka, 85 Minn. 294, 88 N.W. 981, supra. The 
difficulty in the particular case is to determine whether the mu- 
nicipality has obligated itself to use a particular amount and to 
pay for it. Here, the covenant did not bind the village to keep 
any of the hydrants connected with the waterworks system. 
The number of hydrants is not specified. The village may in- 
crease the number of them in use or it may discontinue the use 
of all of them. Where there is no binding obligation to keep a 
certain number of hydrants connected, a covenant to pay rental 
for hydrants connected at a stipulated rate per hydrant creates 
no debt. Simpson v. City of Highwood, 372 HI. 212, 23 N.E.2d 
62, 124 A.L.R. 1459. Where, as here, the agreement is to pay 
in periodic installments as the service is rendered, no present 
indebtedness is created for the amount of the installments to be- 
come due. A debt arises at the time the service is rendered. 
City of Walla Walla v. Walla Walla Water Co., 172 U.S. 1, 19 
S.Ct 77, 43 L.Ed. 341; Annotation, 103 A.L.R. 1160. We ap- 
plied the rule recently in a case involving periodical payments of 
rent under a lease. Ambrozich v. City of Eveleth, 200 Minn . 
473,274N.W.635,112A.L.R.269.^^^^^^^^^^^^^^^^^^ 

5. The covenant to carry insurants, like the others, is one for 
the performance of an act and does not create a debt. While 
the showing with respect to how the insurance premiums are 
to be paid is not explicit, presumably they are payable out of 
the income of the waterworks system. A municipality may pro- 
tect itself against casualty by insurance. City of Red Wing v, 
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Eichinger, 163 Minn. 54, 203 N.W. 622; 37 Am.Jur., Municipal 
Corporations, § 124; 38 Id., § 492. Pasnnent for coverage to 
protect the holders of the warrants is a legitimate expense of 
selling the warrants and stands upon the same basis as any other 
expense in that connection. Prudence and foresight would seem 
to dictate that insurance should be carried with a suitable clause 
to protect the warrant holders by making available for the pay- 
ment of the warrants, in the event the anticipated earnings to 
be derived from the operation of the plant were prevented by 
its injury or destruction, the proceeds of the insurance to be 
used either to make the earnings possible by the repair and res- 
toration of the plant or as a substitute for the plant and the 
earnings dependent upon its future operation. . . . 

Our conclusion is that the covenants, with the exception of 
the one relating to hydrant rental, bound the village to the per- 
formance of acts; that the one relating to hydrant rental bound 
the village only upon the contingency that it kept the hydrants 
connected with the waterworks system, and then only as it 
availed itself in the future of the use of the connections; and 
that none of them created a general obligation or debt. There- 
fore, it was not necessary to submit the matter of issuing the 
warrants to the electors for their authorization. 

Affirmed. 


The extent to which cash and securities in sinking funds may 
be deducted in computing “net” debt varies. In principle, it 
would appear that all cash and the value of all securities (wheth- 
er of the unit or not) in a sinking fund dedicated to the retire- 
ment of bonds, which are debts under the applicable limitation, 
would be deductible. See the leading New York cases of Levy 
v. McClellan, 196 N.Y. 178, 89 N.E. 569 (1909) , and Kronsbein 
V. City of Rochester, 76 App.Div. 494, 78 N.Y.S. 813 (1902) 
and the collection of cases in note 125 A.L.R. 1393 (1940) . The 
North Carolina court has rejected the net debt theory in inter- 
preting a constitutional provision forbidding new debt, without 
electoral approval, in excess of two-thirds of the reduction made 
in “outstanding indebtedness in the preceding fiscal year.” Coe 
V. Surry County, 226 N.C. 125, 36 S.E.2d 910 (1946); Royal v. 
Sampson County, 214 N.C. 259, 199 S.E. 15 (1938). 

In determining whether bonds about to be marketed would 
exceed the debt limit, is the computation to be made as of the 
date when they were authorized by the local governing body 
(or approved by the voters, if required) or as of the date of 
delivery to the first holder, that is, actual issuance? There is 
some authority that the former date governs. By embracing 
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that view in 1936 the Supreme Court of Pennsylvania was able 
to clear the way for the issuance of a substantial block of Phila- 
delphia bonds which had been authorized and voted in 1929. As 
of 1929 they were within the debt limit; as of 1936 they were 
not. The depression had hit assessed valuations. Duane v. 
Philadelphia, 322 Pa. 33, 185 A. 401 (1936). With this case com- 
pare Missouri Electric Power Co. v. Smith, 348 Mo. 738, 155 
S.W.2d 113 (1941). 

Debt limitations in Ohio are statutory. The limitations apply 
simply to funded debt; they expressly embrace the net debt the- 
ory; and they specifically ordain that debt shall not be deemed 
to have been incurred until delivery of bonds or notes. Ohio 
Gen.Code § 2293-13 (Page, 1937). 

In the most elementary legal sense there is patently no debt 
created by voting bonds. There is neither creditor nor debtor 
prior to actual issuance. Debt limit policy, moreover, empha- 
sized the tax burden and it is actual flotation which saddles the 
unit with added debt service taxation. Suppose bonds were voted 
at a time when, added to existing debt, they would push above 
the lawful limit, but that at the time of actual issuance a year 
later they were, by reason of an intervening boost in assess- 
ments, within the limit? Does it make any difference here 
whether electoral action is deemed to be authorization, an en- 
abling step, or simply a condition precedent to the effective exer- 
cise of authority by the local governing body? 

Refunding bonds may be issued in exchange for the bonds 
being refunded or may be sold and the proceeds used to retire 
the old bonds. Statutory authority for both methods has been 
freely granted. In 1892 the Supreme Court of the United States 
decided that a sale of refunding bonds created new debt to be 
added to the old obligations in computing the Iowa local debt 
limit. District of Doon Township v. Cummins, 142 U.S. 366, 12 
S.Ct. 220 (1892). Three judges dissented. It is understandable 
that the decision has found little favor in the state cases. See 
collection of cases in Note 97 A.L.R. 442, 448 (1935). There is 
a possibility of misapplication of proceeds but it is minimized 
in actual practice by handling the delivery of and payment for 
the new bonds and the application of proceeds to retire the old 
all in one closing transaction. The Alabama case which follows 
carries the matter a long step further. 
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TAXPAYERS AND CITIZENS OF SHELBY COUNTY v. 

SHELBY COUNTY 

Supreme Court of Alabama, 1944. 246 Ala. 192, 20 So.2d 36. 

Gardner, Chief Jusuct. The County of Shelby had outstand- 
ing bonded indebtedness in the amount of $375,000, bearing inter- 
est at the rate of 5i/2% per annum, upon which issue the sum of 
$67,000 in the principal amount thereof has been paid and retired, 
leaving an outstanding bonded indebtedness of $308,000. These 
bonds are not callable, and are not due until June, 1953. At the 
maturity date of these outstanding bonds the county will have 
funds available to retii’e as much as $128,000 principal amount 
thereof, leaving $180,000 principal amount, for the payment of 
which no provision has been made. This proceeding relates to the 
new bond issue proposed by the county to provide for the $180,000, 
and is to bear the lower interest rate of 1 and per annum. 

Accordingly, the Board of Revenue of Shelby County proceeded 
to the issuance and sale of these funding bonds, pursuant to statu- 
tory authority as found in Sec. 253 et seq.. Title 37, Code 1940, 
and Sec. 104, Title 12, Code 1940. After due advertisement and 
the correct entry of all orders and resolutions provided by statute 
in such cases, the Board of Revenue proceeded to sell at public auc- 
tion to the highest bidder the new issue of $180,000 bonds, to bear 
the rate of interest at 1 and per annum. They were accord- 
ingly sold at a price equal to 103.37% of par value plus accrued 
interest — ^the highest, best, and last bid made therefor. This sale 
was duly confirmed by proper resolution of the Board. It may be 
added that the new bonds are callable in whole or in part at par 
and accrued interest on any interest payment date on or after 
July 1,1953. 

In the resolution of the Board of Revenue, in proposing the issu- 
ance of this $180,000 refunding bonds, it was expressly provided 
that the proceeds derived from the sale thereof shall be forthwith 
invested by the county in the purchase of $180,000 principal 
amount of U. S. Treasury bonds, bearing interest at a rate not less 
than 2% per annum, payable semi-annually, to be of such series, 
date, and maturity, not earlier than 1952 or later than 1955, as 
the Board might fix, and thus eliminating any question as to mar- 
ket value fluctuations. It was further provided in such resolution 
that these U. S. Treasury bonds shall at once be deposited by the 
county for safekeeping with the First National Bank of Montgom- 
ery at Montgomery, Alabama, under an escrow agreement be- 
tween the county and said Bank, wheremder such Treasury bonds 
shall be held by said Bank, and the income derived therefrom be 
remitted by it solely for the pasmient of interest as the same 



570 


Finance 


Ch. 6 


shall mature on the new bonds, and the principal proceeds derived 
from the payment of such Treasury bonds shall be remitted by 
said Bank solely for the payment of the principal of the old bonds 
at their maturity, with any excess interest received from the 
Treasury bonds to be applied toward payment of the principal or 
interest on the old bonds at the maturity thereof. 

Before consummating the plan thus outlined, the Board of Reve- 
nue of Shelby County took the precaution to proceed under Article 
13, Title 7, Code 1940, for submission by petition to the circuit 
court for approval of the plan thus outlined. After due notice to 
the citizens and taxpayers of the county and to the Solicitor and 
the Deputy Solicitor, as provided in Sec. 171, Title 7, Code 1940, 
with answer filed and testimony taken, an order was entered 
validating the new bond issue of $180,000 and approving the plan 
as set up in the resolution of the Board of Revenue. It may be 
added that the proof offered upon the hearing showed beyond 
question there was no collusion or fraud in any of the proceed- 
ings of the Board or in any of the steps taken, and that the Board 
acted in perfect good faith in authorizing the proposed refunding^ 
bonds. It further appeared from the testimony of men experi- 
enced in matters of finance that this refunding plan adopted by the 
Board presented a most favorable opportunity for the refinanc- 
ing of the indebtedness of the county at a low rate of interest, and 
that it exhibited excellent business judgment. The court found 
that the application of the proceeds derived from the sale of the 
proposed ^nds in the maimer provided in the resolution of the 
Board of Revenue would not create a new debt of the county with- 
in the meaning of Sec. 224 of the Constitution, and the coimty’s 
constitutional debt limit will, therefore, not be exceeded. It is to 
be noted, also, that in the decree the validation and confirmation 
of the proposed bond issue is rested upon the investment of the 
proceeds thereof in U. S. bonds, as set forth in the resolution of 
the Board, and the deposit of said bonds with the Bank, as outlined 
in the Board’s resolution. After a statement of a finding of the 
facts and the conclusions of law therefrom, the court entered the 
following decree: 

“It is, therefore, upon consideration by the court, ordered, ad- 
judged and decreed by the court as follows: 

“(1) The proceedings heretofore had or taken in connection 
with the authorization and sale by the coxmty of the proposed 
bonds, and all covenants and agreements on the part of the county 
(other than the pledge made of said special annual ad valorem 
tax of one-fourth of one per centum) contained in said resolution 
of the board adopted on September 19, 1944, are hereby validated 
and confirmed. When the proposed bonds shaU have been exe- 
cuted and sealed in the manner provided in said resolution, and 
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shall have been delivered to and paid for by the purchaser thereof 
pursuant to the sale thereof, and not less than $180,000 of the 
principal proceeds received therefrom shall have been invested in 
the United States bonds, and the county shall have entered into 
the escrow agreement and deposited the United States bonds 
thereunder, all as is contemplated in said resolution, then the pro- 
posed bonds and said escrow agreement will thereupon stand 
validated and confirmed. 

“ (2) Upon the issuance of the proposed bonds in the manner 
provided in said resolution of the board adopted on September 19, 
1944, the president of the board hereby is directed to cause to be 
stamped, printed or written on the proposed bonds a legend sub- 
stantially as follows: 

“ ‘Validated and confirmed by decree of the Circuit Court for 
Shelby County, Alabama, in Equity, rendered on the 28th day of 
October, 1944.’ 

“The Register of this court is directed thereupon to sign such 
legend in her capacity as such register. 

“(3) The costs in this cause are hereby taxed against the 
county. 

“Done and Entered at Columbiana, Alabama, this 28th day of 
October, 1944. 

“W. W. Wallace, 

“Judge of the Circuit Court, 
“In Equity Sitting.” 

From such order this appeal is prosecuted in pursuance of the 
express provisions of Sec. 173, Title 7, Code 1940. 

All the orders and resolutions of the Board of Revenue of Shel- 
by County appear to be in strict accord with the statutory provi- 
sions therefor, and as a consequence this appeal only presents the 
single question as to whether or not the issuance of th^e refund- 
ing bonds would cause the County to exceed the debt limit, as pre- 
scribed by Sec. 224, Constitution 1901. The petition, with the 
exhibits thereto, disclosed that the constitutional debt limit of 
Shelby County would be exceeded unless, in computing the in- 
debte^ess, the proceeds of the $180,000 new issue be credited 
thereon. 

Counsel for defendants lay stress upon the cas^ of District of 
Boon Township v. Cummins, 142 U.S. 366, 12 S.Ct. 220, 35 L.Ed. 
1044, and Murphy v. Spokane, 64 Wash. 681, 117 P. 476, which 
have been interpreted as holding to the view that a sale of refund- 
ing bonds for the purpose of using their proceeds for the retire- 
ment of outstanding obligations, as opposed to the direct ex- 
change of such bonds, gives rise to a new indebtedness within the 
inhibition of a constitutional debt limitation. 
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We have read these cases with care and much interest, but we 
find that the holding of these authorities is out of line with the 
majority view, as expressed by numerous cases throughout the 
country. These authorities are found set out in the note to State 
of Florida v. Citrus County, 116 Fla. 676, 157 So. 4, 97 A.L.R. p. 
431, beginning on p. 442. Some few of those more directly in 
point are: Veatch v. Moscow, 18 Idaho 313, 109 P. 722, 21 Ann. 
Cas. 1332; Banta v. Clarke County, 219 Iowa 1195, 260 N.W. 329; 
Citrus Growers’ Development Ass’n v. Salt River Valley Ass’n, 34 
Ariz. 105, 268 P. 773; National Life Ins. Co. v. Mead, 13 S.D. 37, 
82 N.W. 78, 48 L.R.A. 785, 79 Am.St.Rep. 876; City of Pough- 
keepsie v. Quintard, 136 N.Y. 275, 32 N.E. 764; Opinion of Jus- 
tices, 81 Me. 602, 18 A. 291; Robertson v. Tillman, 39 S.C. 298, 17 
S.E. 678; Marden v. Elks Club, 138 Fla. 707, 190 So. 40; City of 
Los Angeles v. Teed, 112 Cal. 319, 44 P. 580; Powell v. City of 
Madison, 107 Ind. 106, 8 N.E. 31; Lawrence County v. Jewell, 8 
Cir., 100 F. 905; City of Huron v. Second Ward Sav. Bank, 8 
Cir., 86 F. 272; Kelly v. Central Hanover Bank & Trust Co., D. 
C., 11 F.Supp. 497. 

And, indeed, our statute authorizes a sale of refunding bonds 
rather than a mere exchange. See Chapter 6, Title 37, Code 1940. 

Our study of the authorities substantiates the view as expressed 
by the author of the above annotation, wherein it is said: “It will 
be noted that the weight of authority supports the doctrine that 
the issuance of bonds for the purpose of funding a valid debt 
does not create a new indebtedness, although they are sold and 
their proceeds devoted to the discharge of the outstanding debt, 
rather than exchanged for the evidences of such debt. . 

There would seem to be no substantial ground for a distinction 
between a sale and an exchange, where the proceeds of the sale 
are actually used for the retirement of outstanding obligations.” 

After all, it is a practical proposition, and the constitutional 
limitation should be viewed from a common-sense standpoint. 
In giving effect to Sec. 224 the Court should bear in mind the pur- 
pose of its enactment into our organic law. As observed in Town 
of Camden v. Fairbanks, Morse & Co., 204 Ala. 112, 86 So. 8, like 
constitutional restrictions are not to be interpreted alone by the 
words abstractly considered, but by the language used read in the 
light of the conditions and necessities in which the provisions orig- 
inated and in view of the purposes sought to be obtained and se- 
cured. Restrictions like those contained in Sec. 224 of our Con- 
stitution were for the purpose of providing a safeguard against 
extravagant or unwise expenditure of public funds. Clearly 
enough, the evU was one of great seriousness, and the debt limit 
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provision was designed primarily to remedy this evil by establish- 
ing safeguards against their recurrence. 


As observed in 38 Am.Jur. p. 99: “The clear and unmistakable 
puipose of such provision is effectually to protect persons resid- 
ing in municipalities from the abuse of their credit and the conse- 
quent oppression of burdensome, if not ruinous, taxation.” 

We think an examination of the decisions discloses a deter- 
mined effort on the part of the courts to enforce rigorously such 
constitutional provisions, and in such a manner as to obtain the 
stated object. Or, as otherwise stated, and as found in 38 Am.Jur. 
p. 107: “Attempted evasions of constitutional provisions as to 
debt limit are viewed with disfavor by the courts.” 

In considering the question, therefore, here presented care must 
be taken that no precedent be established which would lead to any 
method by which such restrictions could be circumvented. 

With these general observations we may proceed briefly to con- 
sider w’hether or not the specific plan outlined by the Board of 
Revenue of Shelby Coimty, and confirmed by the court below, in 
any manner contravenes the restrictions of Sec. 224 of our Con- 
stitution. While the courts must be careful to see that there be 
a strict observance of this constitutional debt limitation, yet it 
should be remembered that a limitation of indebtedness is aimed at 
an actual rather than a theoretical indebtedness. 44 C.J. p. 1123. 
The court should look to substance rather than mere form. 
Speaking from a strict technical standpoint, the new bond issue of 
$180,000, which cannot presently be applied to the payment of the 
outstanding bonded debt of $308,000 because the outstanding 
bonds are not callable, does create a debt beyond the constitution- 
al limitation as fixed by Sec. 224. But we are persuaded that in 
substance and effect the outlined plan by which the U. S. bonds are 
placed with a trustee, the First National Bank of Montgomery, 
to be applied in the discharge of the old bond issue, should be con- 
sidered as a credit thereon; and so considered the debt limit of the 
county is not increased. 

The Board of Revenue of Shelby County was confronted vdth 
the unfortunate fact that the outstanding bonds were not call- 
able. But the opportunity was presented for a refinancing of the 
indebtedness of the county at an exceedingly low rate of interest 
by the issuance of callable bonds, and of course, greatly to the 
county’s advantage. In Re Opinion of the Justices, 244 Ala. 456, 
13 So.2d 559, 561, the inquiry propounded to the members of the 
Court concerned the question of investment of surplus funds from 
the income tax which were pledged by the constitutional provision 
to a certain purpose. We recognized that such a fund could not 
be diverted from the designated source, and that it was in effect a 
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trust fund. While the response recognized that such funds could 
only be applied to the stated obligations and purposes declared in 
the Constitution, yet it was observed that it is not important that 
the method of doing so shall be by any standard formula if the 
purpose declared in the Constitution is carried into effect. The 
conclusion was therefore reached that an investment of these 
funds in bonds of the United States wsis safe and a proper invest- 
ment, and did not violate any provision of the Constitution as to 
their ultimate use. Speaking of United States bonds, it was fur- 
ther said: “The faith and credit of the United States is the foun- 
dation of all money values within its territory. If that is dis- 
credited, we have no financial security of any sort.” 

The Board of Revenue has pursued this course. The money 
is to be invested in U. S. bonds, uniformly regarded as a perfect- 
ly safe and proper investment. These are 2 % bonds, and bear in- 
terest in excess of the interest rate of the new bond issue of the 
county. These bonds are held in trust and can be used only for 
one purpose— the payment of the obligations of the outstanding 
bonds as they mature. There is no method by which they could be 
diverted, nor the proposed plan circumvented. They represent the 
faith and credit of the United States, the foundation of all money 
values of this country. From a practical standpoint therefore, 
looking through form to substance, we think these bonds held in 
escrow by the First National Bank of Montgomery are properly 
to be considered and deducted from the outstanding obligations 
to which they are to be applied as they mature. And so con- 
sidered, the debt limit of the county is not exceeded. 

A similar question was presented to the Supreme Court of Ari- 
zona m Citrus Growers’ Ass’n v. Salt River Valley Ass’n, 34 
Ariz. 105, 268 P. 773, 781, wherein the Court observed: “We are 
of the opinion that on principle the amount deposited in the trust 
fund as aforesaid should be considered ^ in effect reducing the 
indebtedness of the association on the bond issue of 1927 by the 
amount so deposited, and, if such be true, the bond issue of 1928 
and the assessments levied to secure its payment do not violate the 
terms of the Horse Mesa Trust Indenture.” 

This principle seems to have been recognized in computing mu- 
nicipal indebtedness, as found in the authorities citM in 44 C.J. p. 
1123, and indeed appears to have likewise been given application 
by this Court in Town of Camden v. Fairbanks, Morse & Co., 204 
Ala. 112, 86 So. 8, considered on second appeal in Town of Camden 
V. Fairbanks, Morse & Co., 206 Ala. 293, 89 So. 456. The case of 
Doody V. State ex rel. Mobile County, 233 Ala. 287, 171 So. 504, 
cannot be said to be here directly applicable, for the reason that 
the Court was there considering the question of debt limitation 
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viewed in the light of the language of the constitutional amend- 
ment passed especially for Mobile County, and the evident pur- 
pose thereof. 

Upon the question of the time of the issuance of bonds, this 
Court in Stokes v. City of Montgomery, 203 Ala. 307, 82 So. 663, 
declared that both the time of the sale and the issuance thereof 
were matters left to the sound discretion of the city officials, there 
being no time limit specified for the exercise of the power with 
which they were vested. It cannot be questioned that the Board 
of Revenue of Shelby County has exercised sound discretion in 
providing for the issuance of these new bonds at this time, as dis- 
closed by the facts set forth in this record, and the unusual finan- 
cial status as to the low rate of interest now prevailing for such 
securities. And we feel fully justified in reaching the conclusion 
that the U.S. bonds on deposit for the express purpose of their 
application to the old bond debt is properly to be considered as a 
credit thereon at this time. 

In substance and effect and from a practical standpoint, so far 
as Sec. 224 of our Constitution is concerned, it seems clear that 
such payment may now be considered as made, and the outstand- 
ing indebtedness thus reduced so far as the debt limit inhibition of 
the Constitution is concerned. 

Upon consideration of this cause by the Court in consultation, 
the conclusion was reached that the U. S. bonds purchased and 
placed in escrow should be earmai-ked as a trust fund, and to that 
end should be registered in the name of the Bank as trustee for 
the county. Accoi-dingly, the decree rendered will be here modi- 
fied so as to require such registration. 

The decree will, therefore, be here modified in the respect indi- 
cated, and as thus modified will be affirmed. 

Modified and affirmed. 

All the Justices concur, except Brow^n, J., who is of the opinion 
the debt limit is exceeded, and respectfully dissents. 


See also FuUer v. City of Cullman, 248 Ala. 236, 27 So.2d 203 
(Ala. 1946). 

“Debt” for purposes of computing existing indebtedness has a 
broader meaning than when used with respect to new liabilities. 
Thus, a tort claim is not new debt at its inception but once es- 
tablished it is outstanding debt until paid. Likewise, interest be- 
comes outstanding debt if not paid when due. I DiUon, Mun. 
Corps, i 205 (5th ed. 1911) . Dillon would treat accrued, but not 
unearned, interest as existing debt. It would be impractical to 
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apply this notion of outstanding debt to a claim which was both 
disputed and unliquidated. Levy v. McClellan, 196 N.Y. 178, 
89 N.E. 569 (1909), Perhaps that would not be true of a claim 
which was merely unliquidated. 


HOLDERMAN v. HIDALGO COUNTY WATER CONTROL 
AND IMPROVEMENT DISTRICT NO. 12 

Circuit Court of Appeals of the United States, Fifth Circuit, 1944. 

142 P.2d 792. 

Hutcheson, Circuit Judge. Brought by plaintiff, claiming to 
be an innocent purchaser of interim bonds of Hidalgo County 
Water Control and Improvement District No. 12, this suit in- 
volving part of the bond issue dealt with in Laycock v. Hidalgo 
County Water Control and Improvement District No. 12, et al., 
5 Cir., 142 F.2d 789, this day decided, was tried along with Lay- 
cock’s case and on the same record. While in Laycock’s case, 
coupons attached to some of the bonds had been put in judgment, 
and the suit was on that judgment to enforce it; in this case, the 
suit is on the bonds. Fully recognizing that the bonds have been 
declared to be, and are, invalid and that unless he is entitled to 
protection as an innocent holder, he cannot prevail, Holderman’s 
.whole efforts have been directed to establishing that he was bona 
fide holder for value, and as such is entitled to protection. 

The district judge found that Holderman had no actual notice 
of the facts which render the bonds void and of the circumstances 
surrounding their disposal, but that, taking into consideration 
the recitals in the bonds and the other facts which he knew, he 
was put on inquiry, which inquiry if pursued would have led to 
notice of all the facts. He found also: that the bonds and the 
resolution authorizing them showed on their face that they were 
issued not under the statute in force at the time they were voted 
but under the amended statute and without a vote; and that, 
the Texas courts having held that their issuance under the 
amended statute without a vote made them illegal and void on 
their face, Holderman was in law charged with notice of this in- 
validity and could not recover. 

Here appellant recognizes that, since more bonds were issued 
than were authorized under the statute in force when the vote 
was taken, $550,000 authorized and $650,000 issued, no bond can 
be enforced for its full amount. He insists though that, under 
Citizens’ Bank v. Terrell, 78 Tex. 450, 14 S.W. 1003, City of Lare- 
do V. Looney, 108 Tex. 119, 185 S.W. 556, and RockwaU County 
V. Roberts County, 103 Tex. 406, 128 S.W. 369, the issued bonds 
must be considered valid in the amount authorized by the stat- 
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ute and invalid only as to the excess, each bond to be scaled pro- 
portionately, and that plaintiff should have had a Judgment on 
his bonds not for their face, but for 55/65ths thereof. He par- 
ticularly insists that the court erred in finding him not an inno- 
cent purchaser for value without knowledge of the fraud which 
had attended the issuance and floating of the bonds. 

Appellees, urging that the district judge was right throughout, 
insist that, since the Texas courts have held that the issuance of 
the bonds, under the amended statute, without a vote, renders 
them void and that they show on their face that they were so 
issued, there can be no question here of innocent purchase or of 
scaling. 

We agree with appellees. The law is settled that while an 
innocent purchaser of bonds holds them free of the consequences 
of defects not apparent on the face of the record, he takes them 
with all their disclosed imperfections on their head, and if it is 
determined as matter of law that the bonds are invalid on their 
face, he cannot shelter behind his own lack of knowledge of the 
law, or legal opinions to the contrary. The rule of scaling in- 
voked by appellant has no application here. That principle ap- 
plies to bonds whose only defect is that in issuing them debt 
limits have been exceeded. It operates to cure that defect by 
scaling the bonds back to the allowed amount. The defect as- 
serted here is not that the debt limit has been exceeded, but that 
bonds, legal and valid only if authorized by vote, were issued 
without a vote. It is quite clear that the courts of Texas have 
held: (1) That the bonds were issued under the amended stat- 
ute; (2) that to be valid under that statute they must have been 
voted since its enactment; and (3) that, not having been so voted, 
they are void and no person can take valid title to, or recover on, 
them. 

The Supreme Court, in State ex rel. Abney v. Miller, 133 Tex. 
498, 128 S.W.2d 1134, 1137, flatly held that interim bonds of 
the issue under attack here were not “authorized by the voters” 
and that, because they were not, they were not valid. The court 
said: 

“We do not hold that Article 7880 — 84a, as amended, authoriz- 
ing the issuance of ten year interim bonds ... is unconsti- 
tutional . . .. What we hold is that the amendment may not 

be given retroactive effect, but is applicable only to bonds voted 
after its effective date. The validity of interim bonds, as of aU 
other bonds, must be tested by the law as it existed when their 
issuance was authorized.” 

In Miller v. State, 155 S.W.2d 1012, the Court of Civil Appeals 
rejected the same contention urged here, that the bonds were 

Foiidham IjOCAL Gov.U.C.B.— 37 
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invalid only to the extent of their excess over the amount au- 
thorized by the statute in force when they were voted and that 
the defect could be cured by scaling. It said at page 1018 of 155 
S.W.2d, “For the reasons before indicated,* we do not think the 
interim bonds as issued ever had any potential validity, either in 
whole or in part, for any purpose whatsoever.” The judgment 
was right. It is affirmed. 

Sibley, Circtuit Judge (concurring). I concur in the judg- 
ment but see the case as follows: 

The electorate of the district, as provided by the Texas Con- 
stitution, authorized a bond issue. The statute then existing 
authorized the issuance of ten per cent thereof as ad interim 
bonds, on the security of the main bonds, not increasing at all 
the amount of indebtedness. After the election and before the 
issuance of any ad interim bonds the statute was amended so 
that twenty-five per cent of ad interim bonds might be issued. 
The officers of the district, thinking the amendment applied re- 
troactively to their election and bonds, passed a resolution to 
issue twenty-five per cent. Only $650,000 were actually nego- 
tiated so as to become outstanding, being a little less than twelve 
per cent. About two per cent thus were outstanding in excess 
of the ten per cent contemplated by the election. 

The amending statute expressly repealed all conflicting lavys, 
but this did not repeal the former ten per cent statutory au- 
thorization, but enlarged and carried it forward. There was no 
conflict. Either under the new, or under the former law, ten 
per cent of ad interim bonds could still have been issued. But 
since the election had authorized only ten per cent, no more could 
be issued for lack, as to the excess, of authority from the elec- 
torate. The result is that there was no lack ot statutory au- 
thority, but as to two per cent there was excess of constitutional 
authority from the electon'ote. 

The consequence, as settled in Texas by Citizens’ Bank v. Ter- 
rell, 78 Tex. 450, 14 S.W. 1003, and Cases following it, is that only 
the indebtedness in excess of the authority is void, and when ail 
bonds are delivered at once as here, each must be scaled down 
pro tanto. That, I think, is clearly the case here. A Texas Court 

* “Since the interim bonds in controversy were issued under the provisions 
of Article 7880 — 84a of Yernon’s Ann. Civ.Stat., as amended, ^ which 

ameiuiment became effective on Ajml 9, 1930, without such proposition haying 
been first submitted to the voters of the District for their adoption, we hold 
that said bonds are invalid and void because issued in violation of the plain 
provisions of the Constitution. ^ Such, as we understand, is the clearly 

expressed holding of the Supreme Court in its opinion on the former appeal of 
this cause.” : 155' S.W.2d at page 1017. ■ 

Local Gov.U.C.B. 
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of Civil Appeals in Miller v. State, 155 S.W.2d 1012, expressed 
the opinion that these bonds are wholly void, but said also that 
they should not be scaled because the parties before the court 
were holders in bad faith, being persons who had participated in 
a fraudulent obtaining of the bonds from the district without 
payment of value for them. We should go no further in apply- 
ing this case as authority against the previously settled law that 
bonds are to be scaled when authority is exceeded. 

The appellant here, admitting his bonds must be scaled, seeks 
protection against the defense of want of consideration and 
fraudulent’ title in the first holder by asserting that he is a bona 
fide holder in due course before maturity. This involves no equi- 
table principle, and no equitable doctrine of notice implied by 
being put on enquiry. The matter is regulated by the law mer- 
chant, embodied in the Negotiable Instruments Act. Vernon’s 
Ann.Civ.St. of Texas, Art. 5932 and following. Article 5935 
defines a holder in due course, and in § 52, Paragraph 4 states as 
one necessary requirement: “That at the time it was negotiated 
to him he had no notice of any infirmity in the instrument or 
defect in the title of the pei’son negotiating it.” The evidence 
here shows that appellant had no notice of the want of consid- 
eration or of the fraud in the title of the previous holder but he 
did know of the facts which made the bonds subject to be scaled. 
That was an infirmity in the bonds, and notice of it prevented 
his being a holder in due course and subjected him to all de- 
fenses that existed against the bonds. He loses for this reason 
only. 


(4) State Administrative A'prj^rrovdl 

The late depression made the states more sensitive to problems 
of local finance and led to provision for more state administra- 
tive control of local borrowing as well as other fiscal matters. 
In North Carolina the Local Government Commission, a well- 
staffed, competent agency, has authority to consider thoroughly 
the factors bearing on the question whether bonds should be 
issued, but its disapproval may be overridden by action of the 
local electorate. N.C.Gen.Stats, § 159-7 through 159-11 (1943) . 
The Louisiana State Bond and Tax Board is composed of ex offi- 
cio members without provision for an effective permanent staff, 
yet it has a real veto on local issues. La.Stats. §§ 8911.1-8911.12 
(Dart, Supp.1944). In 1943 Michigan established a municipal 
finance commission whose approval must be obtained before a 
municipality may issue bonds. Mich.Stats.Ann. § 5.3188(3) et 
seq. (Callaghan, Supp.1947). For more adequate discussion of 
the subject see Wylie Kilpatrick, State Supervision of Local 
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Finance, 31 et seq. (Pub.Aclmin.Serv. No. 79, 1941), and L. A. 
Shattuck, Jr., Municipal Indebtedness, A Study of the Debt-to- 
Property Ratio, 58 Johns Hopkins University Studies in Histori- 
cal and Political Science No. 2, c. IX (1940) . 

(5) Sale 

Unless otherwise provided by statute, municipal bonds may 
be offered at either public or private sale. But see Eagle v. City 
of Corbin, 275 Ky. 808, 122 S.W.2d 798 (1938), set out at the 
beginning of Chapter 2, (public sale required by judicial deci- 
sion). The prevailing method under contemporary legislation 
is public sale on the basis of competitive, sealed bids. Sale at 
public auction is not common. It is advantageous to receive 
bids on interest rates since it makes effective use of fractional 
rates and causes the competition to be reflected directly in the 
interest rate or rates rather than in the premium bid. This 
method is illustrated in the transcript. 

In West Virginia the State Sinking Fund Commission, which 
nursed the local units through the depression without a single 
default, is charged with the administration of all interest and 
sinking funds of local units. W.Va. Code § 1096 et seq. (Michie, 
1943) . AU new issues must be offered to the Commission at par 
and accrued interest before being advertised for public sale. § 
1102. If a new issue of general obligation bonds would bring 
a premium, the effect of giving a state agency an option to buy 
at par and accrued interest is to enable it to impose a heavier 
net interest cost upon the unit for the agency’s benefit. Many 
state constitutions expressly require uniformity of ad valorem 
taxation. Since the scheme just outlined would impose an un- 
even burden, for a state purpose, upon taxpayers within the con- 
fines of the borrowing unit, it has been held in Ohio that it vio- 
lates the imiformity requirement. State ex. rel. City of Qeve- 
land Heights v. Frazine, 110 Ohio St. 523, 144 N.E. 289 (1924). 

If public sale is required bonds may not be exchanged for the 
property the acquisition of which is the object of the financing. 
See Hunt v. Fenlon, 313 Mich. 644, 21 N.W.2d 906 (1946). 

The student will have observed from the transcript that North 
Carolina local issues are sold by the Local Government Com- 
mission. This is particularly helpful to small units not in a posi- 
tion to fend effectively for themselves. 

Ordinarily the original purchase of an issue of municipals will 
be made by one or more bond dealers. There are likely to be a 
number of firms in the buying group if the issue is a very large 
one. The transaction is a genuine immediate purchase (or lend- 
ing, if you wiU) and not an underwriting. It is the object of the 
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dealers to turn the securities over at a profit by sale to institu- 
tional and other investors. The dealers are not, however, in- 
variably in the picture. A small issue may be taken by a local 
financi^ institution or other investor. In some instances large 
issues have been purchased directly by major financial institu- 
tions. Thus it is reported that the Port of New York Authority 
has recently sold $30,000,000 of Airport Terminal Bonds directly 
to three insurance companies. II Am.Mun.News No. 10, p. 76 
(June 1948). 

Local officials need to keep informed of the classes of investors 
in municipals and of legal limitations upon their powers of in- 
vestment. Individual and corporate investors enjoy income tax 
exemption with respect to the income from municipals which, 
as we have observed in Chapter Two, is reflected in interest rates. 
The exemption is of particular significance to individuals and cor- 
porations with large amounts to invest. Legal limitations come 
into play with respect to investment of public funds, fiduciary 
funds and the funtfe of financial institutions such as banks and 
insurance companies. One is likely to find that in a given juris- 
diction only general obligation bonds of local units of other 
states are constituted “legaJs” for trust funds. See, for example, 
20 Pa.Stats. § 801 (Purdon, Supp.1947) and Rule 23 of the Local 
Civil Rules of the District Court of the United States for the 
District of Columbia. 

A national banking association may not hold for its own ac- 
count at any one time investment securities of any one obligor 
in an amount exceeding ten per centum of the bank’s unimpaired 
surplus and paid-in capital. An exception is made as to general 
obligation municipals but not as to revenue bonds. 12 U.S.C.A. 
§ 24 (1945) . 

In some of the important investor states only the obligations 
of certain types of local units may appear at all on the legal list 
for institutional investors. In New York, savings banks may in- 
vest in obligations of local units of other states only if the bor- 
rowing units have power to levy unlimited taxes on the taxable 
real property therein for debt service on the obligations. New 
York Banking Law, § 235-5. This automatically eliminates non- 
New York revenue bonds. There are other limitations under that 
act relative to the age, population, total indebtedness and bond 
payment record of the borrower, which many units, particularly 
the smaller ones, may not be able to meet. 
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CITY OF EL CAMPO V. SOUTH TEXAS NATIONAL BANK 
OF SAN ANTONIO 

Court of Civil Appeals of Texas, 1946. 

200 S.W.2(i 252. Writ of Error denied by Supreme Court, Eeb. 5, 1947. 

Norvell, Justice. The South Texas National Bank issued and 
delivered to Russ and Company its cashier’s check for $5,340, 
payable to the City of El Campo, Texas. Subsequently, both 
parties claimed the proceeds of the check. Russ and Company 
demanded that the check be returned to it, and the City demand- 
ed payment of the check. The bank tendered into court the 
amount of money represented by the check and impleaded the 
City of El Campo and Russ and Company and its associate, 
Columbian Securities Corporation of Texas. 

This case involves the construction of a written contract en- 
tered into between the City of El Campo as one party and Russ 
and Company and Columbian Securities Corporation as the other 
party. The agreement related to the purchase of certain Water- 
works Revenue Bonds of the City of El Campo. The controlling 
question at issue upon this appeal is the construction of the words 
“unqualified approving opinion of Messrs. Chapman and Cutler” 
(bond market attorneys) as used in the contract. 

Judgment below was against the City, which has appealed. 
We shall designate Russ and Company and its associate, Colum- 
bian Securities Corporation of Texas, as appellee. When neces- 
sary, we shall refer to the bank by name. 

The pertinent parts of the contract involved are as follows: 

“June25, 1945 

“Hon. J. S. Carroll, Mayor and City Commissioners 
“El Campo, Texas 
“Gentlemen: 

“We understand that the City of El Campo contemplates the 
issuance of Waterworks Revenue Bonds in an amount not to 
exceed $250,000.00 for the purpose of acquiring the Waterworks 
System presently owned by the Central Power & Light Company 
and for the improvement, betterment, and extension of said sys- 
tem. We further understand that such bonds will be secured by 
and payable from the net revenues derived from the operation of 
the Waterworks System (and all extensions and improvement 
thereto) after providing for the expense of operation and main- 
tenance. In this connection, we make you the following proposal: 

“1. We hereby agree to purchase and you by your accept- 
ance of this proposal hereby agree to sell to us at par and ac- 
crued mterest from their date of date of delivery to us, your 
legally issued City of El Campo Waterworks System Revenue 
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Bonds in an amount not to exceed $250,000. It is understood and 
agreed that you may deliver to us a lesser amount than $250,000 
except that in any event the amount of bonds delivered to us 
under the terms of this contract shall be all of that portion of 
the $250,000 which will be required to purchase the existing 
System from C. P. & L. In such event that said City is not suc- 
cessful in acquiring said system this contract shall be null and 
void (after Nov. 15, 1945). ... 

“(Paragraphs 2, 3 and 4 relate to maturities and interest 
rates of the proposed bond issue. ) 

“5. We further agree that we will pay all costs in connection 
with the preparation of the bond proceedings by attorneys mu- 
tually agreeable, printing of the bonds, and all other usual costs 
incident to the issuance of said bonds including the cost of the un- 
qualified approving opinion of Messrs. Chapman d Cutler, Chica- 
go, Illinois. It is also understood and agreed that the City Council 
of the City of El Campo will pass all such orders as are usual 
and necessary to expedite the issuance and delivery of these bonds 
to us. 

“Purchase of these bonds by us is subject to the approved of 
same as to legality by the Attorney General of the State of Texas 
and Messrs. Chapman & Cutler, Chicago, Rlinchs. 

“If this proposal is accepted by you and as evidence of our 
good faith, we agree to promptly deposit with you a Cashier’s 
Check payable to the City of El Campo in the amount of $5,340.- 
00 which is to be held by you uncashed pending delivery of these 
bonds to us at which time it shall be returned to us. Said check 
may be cashed by you and the proceeds retained as full and com- 
plete liquidated damages only in the event we fail or refuse to 
take up and pay for these bonds in accordance with the terms of 
this proposal. Our commitment to purchase these bonds shall ex- 
tend imtil Nov. 15, 1945, and in the event sedd bonds are not de- 
livered to us accompanied by the unqualified approving opinion of 
Messrs. Chapman & Cutler by that date then said Cashier’s Chech 
is to be returned to us and delivery of the bonds may be made to 
us thereof ter only at our option. 

“Respectfully submitted, 

“Columbian Securities Corporation of Texas 
and 

“Russ and Company 
“By CecU J. Cox 

“Authorized Representative 
“By R. J. Thomasma 

“The above proposal is; hereby accepted by order of the City 
Council of the City of El Campo and the bonds are hereby award- 
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ed to the Columbian Securities Corporation of Texas, and Russ 
and Company, both of San Antonio, Texas. 

“J. S. Carroll 

"Mayor, City of El Campo, Texas. 

“Attest: 

“Ruth Bourn 

“City Secretary, City of El Campo, Texas. 

“(Seal)” (Italics ours.) 

On November 15, 1945, the representatives of the contracting 
parties and the Central Power and Light Company met at the 
Frost National Bank in San Antonio, Texas, for the purpose of 
closing the deal. The parties had in their possession the follow- 
ing communication from Chapman and Cutler: 

“Law Offices of 
“Chapman and Cutler 
“111 West Monroe Street 
“Chicago 3 

“November 13, 1945 

“Russ & Company 

“South Texas Bank Building 
“San Antonio 5, Texas 
“Gentlemen: 

“We understand that $205,000 Water System Revenue Bonds 
of the City of El Campo, Texas, are to be delivered to you and 
paid for in San Antonio on Thursday and that as a part of the 
transaction Central Power and Light Company is going to convey 
the El Campo water system to the city. We have been asked to 
have our final opinion escrowed in San Antonio ready for release 
on Thursday. 

“Because of the shortness of the time remaining we are writing 
directly to you. You will recall how the Fort Stockton Gas 
Revenue Bond delivery was handled. This El Campo transac- 
tion is of similar nature and for the reason which made it im- 
possible for us to escrow a final opinion there, we cannot do so 
here. 

“We have examined all of the showings submitted to date and 
have found them satisfactory. We are now prepared to approve 
the bonds upon submission of the following: 

“ 1 . A title opinion in the enclosed form dated as of the date 
of delivery of the bonds. We are today sending two additional 
copies of the form by air mail to Judge Jessup. 

“2. A treasurer’s receipt in the form which has heretofore 
been sent to us and which is satisfactory. 

“3. A certificate dated as of the date of delivery evidencing 
the absence of any pending litigation affecting the city, the bonds 
or the water system, and evidencing the absence as of that date of 
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any pledges of the water revenues other than to the payment of 
the issue of $250,000, of which these bonds are a part. 

“4. After its delivery, the executed deed, on which is to ap- 
pear the Recorder’s endorsement evidencing proper recording of 
the deed in Wharton County. 

“Mr. Everett L. Looney wired the Texas office of the company 
yesterday to send us by air mail a copy of the proposed form of 
deed and a plat on which we can check the real estate descrip- 
tions. These documents have not reached us today but should be 
here tomorrow. As soon as we have examined them, we will 
wire you whether they are satisfactory. 

“After you have received our wire as to the sufficiency of the 
deed, we hope that you will feel in position to take up and 
pay for the bonds when the other documents listed above are 
made available in executed form on Thursday. A little delay in 
the issuance of our final opinion may occur because of the neces- 
sity of having the deed recorded, but in a small county such as 
Wharton, it should be possible to arrange with the Recorder to 
record the deed imiriediately after it is delivered to him so that 
it can be returned for submission to us in a matter of hours. 

“Our opinion approving these bonds will refer to the title opin- 
ion somewhat as did our opinion on the Fort Stockton bonds. 

“Yours very truly, 
“Chapman and Cutler” 

Appellees refused to accept the bonds tendered to them by the 
City on November 15, 1945, for the sole and only reason that 
said bonds were not “accompanied by the unqualified approving 
opinion of Messrs. Chapman & Cutler.” It appears that the City 
was m a position to meet all of the requirements outlined in the 
letter of Messrs. Chapman and Cutler, dated November 13, 1945, 
at the time and place set for the closing of the deal with the ex- 
ception of the recording of the deed in Wharton County, pro- 
vided appellees paid for the bonds so that the treasurer’s receipt 
could be handed over, the deed secured from the Central Power 
and Light Company, and a title opinion covering the transac- 
tion dated and delivered. The City had in its possession the re- 
quired nonlitigation certificate. 

Appellant made a good faith effort to close the deal and, as 
we understand appellees’ position, they do not contend that the 
City was remiss in these particulars, but based their refusal to 
accept bonds upon the inability of the City to deliver the t37pe 
of legal opinion which they contend was called for by the con- 
tract. 

The record discloses that the bonds, which were the subject 
matter of the contract of June 25, 1945, were, after November 
15, 1945, sold to other parties and an opinion of Messrs. Chapman 
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an<J Cutler was obtained in connection with this sale. This 
opinion is here set out as it is undoubtedly the type of opinion re- 
ferred to in the letter of Chapman and Cutler dated November 
13,1945, as a “final opinion”: 

“Chapman and Cutler 
“111 West Monroe Street 
“Chicago 3 

“December 7, 1945 

“We hereby certify that we have examined certified copy of 
the proceedings of the City Council of the City of El Campo, 
Wharton County, Texas, passed preliminary to the issue by said 
city of its Water System Revenue Bonds to the amount of $205,- 
000 (being part of a total authorized issue of $250,000), dated 
November 1, 1945, denomination $1,000, numbered 1 to 205, in- 
clusive, due serially on November 1 of each of the years 1947 to 
1962, inclusive (here follows detailed description of bonds) , and 
we are of the opinion that such proceedings show lawful author- 
ity for the issuance of said bonds under the laws of the State of 
Texas now in force. 

“We further certify that we have examined executed bond num- 
ber one and find the same in due form of law and in our opinion 
said bonds are valid and legally binding special obligations of the 
City of El Campo and, together with the remaining bonds of the 
authorized issue when delivered, are payable from and secured by 
pledge of the revenues of the water system of said city remaining 
after there have been first paid therefrom the reasonable cost of 
operating and maintaining the system. As to matters pertaining 
to the title of the city to said system and as to the regularity of 
the corporate proceedings had in the authorization and convey- 
ance of the system to the city, we have examined an opinion of 
title written November 30, 1945, by Donald M. Duson, an attorney 
of El Campo, Texas, and as to such matters this opinion is 
written in reliance thereon. 

“Chapman and Cutler” 

Appellees take the position, and evidently the trial court 
agreed with them, that the phrase “unqualified approving opinion 
of Messrs. Chapman and Cutler” means a final market opinion in 
substantially the same form as that above set out. 

If this construction be adopted, then it follows that the con- 
tract of June 25, 1945, is a mere nudum pactum, unenforcible at 
the instance of either party thereto, by reason of the presence in 
the contract of a condition precedent which is impossible of per- 
formance. 12 Am.Jur. 610, § 115. 

The municipal bonds here involved are Texas revenue bonds. 
Statutory authority for the issuance of this type of security is 
found in Articles 1111-1118, Vernon’s Ann.Civ.Stats. The dis- 
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tinguishing feature of revenue bonds issued in accordance with 
the articles cited is that the holders of such bonds have no claim 
upon funds raised or to be raised by taxation in order to secure 
payment of their obligations. Articles 1111 and 1114. Whenever 
the income of a water system is encumbered in connection with 
the issuance of bonds for a permissible statutory purpose, such 
bonds are a charge against the revenues of the water system sub- 
ject to the reasonable expenses of maintenance and operation of 
the system. Article 1113. 

One essential prerequisite to the practical validity or enforci- 
bility of revenue bonds secured by an encumbrance of the revenue 
of a “system” is the ownership of a “system” by the municipal au- 
thority issuing the bonds. 

The parties to the contract of July 25, 1945, contemplated that 
the City would “acquire” a Waterworks System. This system 
could not be acquired free and clear of all liens or claims of the 
vendor until it had been paid for. A final market opinion relating 
to the type of bonds here involved could not be rendered until 
after the City had actually bought and paid for, and thus acquired 
a Waterworks System. A contract which contemplates that the 
proceeds of a revenue bond issue shall be used to acquire a “sys- 
tem,” and then provides that the purchase price for the bonds 
shall not be paid until after the Waterworks System has been ac- 
quired is obviously a contract incapable of being enforced. 

Appellees contend that the delivery of an “unqualified ap- 
proving opinion” was a condition precedent, but contend that it 
was possible of performance. Upon this point appellees argue: 

“This could have been accomplished by the city going to the 
Frost Bank about ten days prior to November 15, 1945, along 
with Russ and the C. P. & L. representative. The city could have 
deposited the bonds in escrow. Russ could have deposited the pur- 
chase money in escrow and the C. P. & L. could deliver the deed 
with the understanding that the escrow agent would hold the 
money and the bonds until the deed was properly recorded and 
the unqualified approving opinion of Chapman «Se Cutler obtained. 
Of course the city in addition to the recorded deed, would have 
had to also furnish Chapman & Cutler with the other items re- 
quested by Chapman & Cutler in their letter of November 13th 
which they had to have before they could approve the bonds. 
Upon the delivery of the approving opinion to the escrow bank, 
the bank would deliver the bonds to Russ, purchase money to the 
C. P. & L. and the city would have its waterworks system. In the 
event no approving opinion could be obtained the bonds would 
be returned to the city, purchase money to Russ, and at the time 
of the original deposit the city could have also deposited a deed 
reconveying the water works system to the C. P. & L. in the event 
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of such inability to procure a final unqualified opinion of Chap- 
man & Cutler.” 

Appellees’ argument is that appellant and appellees, together 
with the Central Power and Light Company, could have made a 
further agreement which could have been carried out in accord- 
ance with the escrow plan suggested in appellees’ brief. This is 
beside the point. In determining whether or not a particular con- 
struction of a contract would result in a conclusion that the con- 
tract was invalid because based upon a condition precedent im- 
possible of performance, the all important consideration is the 
terms and provisions of the contract actually written by the par- 
ties, and not some hypothetical agreement which possibly could 
have been but actually was not made by the parties. 

Under well-recognized principles of law, the construction of the 
contract urged by appellees must be rejected if there be some 
reasonable construction of the contract which would render it 
valid and enforcible. “It is not to be presumed that the parties 
intended that an impossible thing should be done,” or “that the 
parties deliberately entered into an agreement calling for an 
impossible condition or event as a test of performance.” 17 C.J.S. 
Contracts § 318, note page 739. “A construction which renders 
performance of the contract possible will be adopted, rather than 
one which renders its performance impossible or meaningless, un- 
less the latter construction is absolutely necessary; and it has 
been held that no matter how clear the ordinary significance of 
the words, they must not be given a meaning which, when ap- 
plied to the subject matter of the contract, will render perform- 
ance impossible.” 17 C.J.S., Contracts, § 318, page 738. See 
also Magnolia Petroleum Co. v. Stroud, Tex.Civ.App., 3 S.W.2d 
462, 465; Saunders v. Clark, 29 Cal. 299, 300, 306; Danley v. 
Merced Irrigation Dist., 76 Cal.App. 52, 243 P. 676, 678; 12 Am. 
Jur. 793, § 251. 

Generally, a legal opinion either expressly or impliedly relates 
to a certain date or time. As above pointed out, a “final market 
opinion” relating to revenue bonds can not be obtained until after 
the bonds have been sold and delivered to a purchaser and the 
consideration therefor paid to the issuing authority. On the 
other hand, the Attorney General’s opinion, also called for by the 
contract, must be rendered before the bonds are offered for sale. 
Articles 709, 4398, Vernon’s Ann.Civ.Stats. 

Because the opinion of the Attorney General is issued before 
the sale of bonds and a market attorney’s final opinion is issued 
after such sale, it could hardly be said that one is a qualified ap- 
proving opinion and the other is an unqualified approving opinion. 
Both are unqualified approving opinions ais of their respective 
dates. The final market opinion simply covers an additional 
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transaction, the first negotiation of the bonds, which is not 
covered by the Attorney General’s opinion. An opinion might be 
prepared relating to the validity and marketability of bonds ten 
years after their first negotiation. Such an opinion would prob- 
ably cover numerous transactions occurring after the first ne- 
gotiation, but the fact that such opinions may be and are oc- 
casionally written does not prevent opinions as to the legality of 
the bonds written prior thereto from being properly regarded as 
“unqualified approving opinions.” Time or date is not neces- 
sarily the distinguishing characteristic of an “unqualified ap- 
proving opinion.” 

We conclude, assuming as we must that the parties intended 
to make an enforcible contract, that the time to which the ap- 
proving opinion called for in the contract relates necessarily pre- 
cedes the time when the consideration is to be paid for the bonds 
in accordance with the contract. In other words, the opinion 
which the parties contracted for was not an opinion covering the 
transaction wherein the consideration for the bonds was to be 
paid, and the transactions which would follow in natural sequence 
therefrom. 

This brings us to a consideration of the Chapman and Cutler 
letter of November 13, 1945. While this letter contains some ad- 
ditional details, it is in substance a preliminary market opinion in 
that it states that all proceedings to date of opinion are in legal 
form, contains closing instructions and a definite commitment to 
issue a final market opinion when the closing instructions have 
been carried out. 

It is stated in the letter that, “We have examined all of the 
showings submitted to date and have found them satisfactory.” 
The record of proceedings had with reference to the bonds up un- 
til November 13, 1945, was thereby approved. 

The matters set forth in the numbered paragraphs of the letter 
are in no sense qualifications of the expressed approval of all pro- 
ceedings had prior to November 13, 1945. On the contrary, they 
are in the nature of closing instructions— stated requirements as 
to matters which in the contemplation of the writers would take 
place after receipt of the letter. The things required to be done 
were all dependent upon the payment of the consideration which 
appellee agreed to pay the City for its bonds. 

We hold that, under the contract construed in accordance with 
the rules above set out, the requirement that the bonds be de- 
livered to appellees, “accompanied by the unqualified approving 
opinion of Messrs. Chapman & Cutler” was met by the delivery 
of that firm’s opinion dated November 13, 1945. The proceedings 
had with reference to the bond issue prior to that time were ap- 
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proved. The parties in effect were notified that the deal was 
ready to close. All requirements contained in the preliminary 
opinion upon which the commitment for a final opinion was based, 
relate to actions or undertakings which would necessarily take 
place after the payment of the agreed consideration for the bonds. 
A preliminary opinion is obviously written for deal closing pur- 
poses, and we believe it a reasonable construction of the contract, 
to conclude that it was this kind of an opinion that the parties 
contemplated when they entered into the contract of July 25, 
1945. 

We further hold that when appellees, on November 15, 1945, 
refused to pay the agreed purchase price for the bonds involved, 
they breached the contract and are liable for the liquidated dam- 
ages stipulated therein. 

The judgment of the trial court is reversed, and judgment here 
render^ that the City of El Campo do have and recover as against 
Russ and Company and Columbian Securities Corporation of 
Texas, the sum of $5,340, being the amount of the ftmd deposited 
with the clerk of the court below, and said clerk is further ordered 
to forthwith pay said sum over to said City of El Campo. It is 
further ordered that the City of El Campo have judgment against 
Russ and Company and Columbian Securities Corporation of 
Texas for interest on $5,340 at the rate of six per cent per annum 
from November 16, 1945, until paid, together with all costs of suit 
in this Court and the court below, including the amount of $200 
allowed to South Texas National Bank of San Antonio as and for 
attorney’s fees. 

Reversed and Rendered. 


B. Investors’ Safeguards 

(1) Pre-issm Administrative or Judicial Review — Validation 

In Texas and several of the midwestern states it is required 
that municipal bonds be registered by a state fiscal officer. The 
purpose may be simply authentication and record or to enable 
the state officer to alert local officers about current debt service 
requirements, it may be review of regularity looking to appro- 
priate certification on a satisfactory record of proceedings, or 
all of these things. The Missouri statute embraces all three ob- 
jectives. The state auditor endorses his certification on each 
bond if he finds that all conditions of law have been complied 
with in its issue. Mo.Rev.Stat.Ann. § 3306 (1939). It is pro- 
vided that bonds certified by the auditor shall be open only to 
the defenses of fraud or forgery except that any bonds issued 
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in excess of the constitutional debt limit shall be void to the 
extent of the excess. 

Several states, among which are Texas, West Virginia and 
Wisconsin, require that municipal bond proceedings be reviewed 
as to legality by the attorney general prior to issuance. In Texas 
the certification of the attorney general is given the same effect 
by statute as that of the state auditor by Missouri law. Vernon’s 
Tex.Stats. Art. 715 (1936). The West Virginia and Wisconsin 
plan is quite different. Those states allow a brief period after 
action by the attorney general during which it is subject to at- 
tack in the courts. In West Virginia notice of the attorney gen- 
eral’s action is published locally and the limitation period runs 
from date of last publication. Any person in interest or tax- 
payer of the unit may, within the period allowed, obtain review 
in the Supreme Court of Appeals of the action of the attorney 
general. See W.Va.Code of 1943, § 1077 et seq. (Michie) ; Sess- 
ler V. Partlow, 126 W.Va. 232, 27 S.E.2d 829 (1943) . If approved 
by the attorney general and review is not had in the time allowed 
the bonds become “incontestible”. See also Village of Gilman v. 
Northern States Power Co., 242 Wis. 130, 7 N.W.2d 606 (1943). 

In several southern states municipal bonds must or may be 
run through a type of declaratory judgment proceeding, com- 
monly termed a validation proceeding, prior to issuance. The 
procedure is mandatory in Florida, Kentucky, Mississippi and 
perhaps other states. The device has been known to the law of 
California and other western states in the financing of public 
improvements, such as irrigation works, by special districts. 
References to statutes will be found in Borchard, Declaratory 
Judgments, 145 et seq. (2d ed. 1941). Professor Borchard finds 
merit in the procedure (p. 381). Certainly it serves to quiet, 
in advance of issue, legal questions which otherwise might cause 
innocent holders to go empty-handed. He fails, however, to 
note the uncontested rubberstamp character of the typical vali- 
dation proceeding. 

Validation decrees, entered in uncontested proceedings, silence 
even constitutional questions in some jurisdictions. In the lead- 
ing Florida case of Weinberger v. Board of Public Instruction, 
93 Fla. 470, 112 So. 253 (1927), it was apparent on the face of 
the bond proceedings that the bonds in suit did not mature in 
annual installments as required by the constitution. There was 
no contest and the point was not passed upon. The court could 
not bring itself to swallow the white-washing of that sort of de- 
fect. A later case evinces a disposition on the part of the court 
to confine the effect of the Weinberger case, as an authority, 
.strictly to situations where the constitutional defect appears on 
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the face of the validation record. State ex rel. Fidelity Life 
Ass’n V. City of Cedar Keys, 122 Fla. 454, 165 So. 672 (1936). 


CASTEVENS V. STANLY COUNTY 
Supreme Court of North Carolina, 1937. 211 N.O. 642, 191 S.E. 739. 

[Taxpayer’s action to enjoin the issuance of $41,500 School 
Funding Bonds and $18,500 General Funding Bonds of Stanly 
County on the ground that, while the bond orders provided for 
the levy of unlimited taxes for the pa 3 nnent of the bonds, the 
debts to be funded had not been incurred for special purposes 
and thus were within the provision of Section 6 of Article V 
of the state constitution which limits county ad valorem taxes 
for ordinary purposes to 15 cents on the hundred dollars of 
taxable value. The action was, in effect, a collateral attack upon 
a decree which, a short time before, had been entered in a pro- 
ceeding brought by the county under the statute set out in the 
opinion which follows. That proceeding was against all the own- 
ers of taxable property and all the citizens residing in the county 
and against one Auten, a taxpayer, who was sued in a repre- 
sentative capacity. He was served personally, all others by 
publication. Neither he nor anyone else contested the proceed- 
ing. A decree determining that the bonds and the tax provided; 
for their payment were valid was entered in the “validation” 
proceeding. Plaintiff here contended that the prior proceeding 
did not involve a justiciable controversy and that he was not 
within the jurisdiction of the court because not personally served. 
To give the decree binding effect would, he contended, deny him 
due process. The court below considered the validation decree 
res adjudicata and gave judgment for the county.] 

Connor, Justice. Chapter 186, Public Laws of North Caro- 
lina 1931, is entitled “An Act to provide the manner in which 
the issuance of bonds or notes of a unit and the indebtedness of 
a unit may be validated.” 

In section 1 of said act (Code 1935, § 2492(52), the word 
“unit,” as used therein, is defined as “a county, city, town, town- 
ship, school district, school taxing district, or other district or 
political subdivision of government of the State.” 

Sections 4 to 8, inclusive, of said act, as amended by chapter 
290, Public Laws of North Carolina 1935 (see N.C.Code 1935,^ 
§§ 2492(55) to 2492(59), inclusive) now read as follows: 

“Sec. 4. At any time after the adoption of an ordinance, res- 
olution, or order for the issuance of refunding or funding bonds, 
of a unit by the board authorized by law to issue the same, and 
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following the approval of the issuance of such bonds by the local 
government commission, and prior to the issuance of any such 
bonds, such board may cause to be instituted in the name of the 
unit an action in the superior court of any county in which all 
or any part of the unit lies, to determine the validity of such 
bonds and the validity of the means of pasnnent provided there- 
for. 

“Such action shall be in the nature of a proceeding in rem, 
and shall be against each and all the owners of taxable prop- 
erty within the unit and each and all the citizens residing in the 
unit, but without any requirement that the name of any such 
owner or citizen be stated in the complaint or in the summons. 

“Jurisdiction of all parties defendant may be had by publica- 
tion of a summons once a week for three successive weeks in 
some newspaper of general circulation published in each county 
in which any part of the unit lies, and jurisdiction shall be com- 
plete within twenty days after the full publication of such sum- 
mons in the manner herein provided. Any interested person 
may become a party to such action, and the defendants and all 
others interested may at any time before the expiration of such 
twenty days appear and by proper proceedings contest the valid- 
ity of the indebtedness to be refunded or funded or the validity 
of such refunding or funding bonds or the validity of the means 
of payment provided therefor. 

“The complaint shall set forth briefly by allegations, refer- 
ences, or exhibits the proceedings taken by such board in rela- 
tion to such bonds and the means of payment provided there- 
for, and, if an election was held to authorize such issuance, a 
statement of that fact, together with a copy of the election no- 
tice and of the official canvass of votes and declaration of the 
result. There shall similarly be set forth in the complaint a 
statement of the amount, purpose, and character of the indebt- 
edness to be refunded or funded, and such other allegations as 
may be relevant. The prayer of the complaint shall be that the 
court find and determine as against the defendants the validity 
of such bonds and the validity of the means of payment so 
provided. 

“Sec. 5. The trial of such action shall be in accordance with 
the Constitution and laws of the State; and the rules of pleading 
and practice provided by the Consolidated Statutes and court 
rules for civil actions, including the procedure for appeals, which 
are not inconsistent with the provisions of this act, are hereby 
declared applicable to all actions herein provided for; Provided, 
however, that an appeal from a decree in such action must be 
taken within thirty days from the date of rendition of such 
decree. 

Fobdham Local Goy.XJ^C.B.'^S 
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“The court shall render a decree either validating such bonds 
and the means of payment provided therefor, or adjudging that 
such bonds and the means of payment provided therefor are, 
in whole or in part, invalid and illegal. 

“Sec. 6. If (a) the superior court shall render a decree vali- 
dating such bonds and the means of payment provided therefor 
and no appeal shall be taken within the time prescribed herein, 
or (b) if taken, the decree validating such bonds and the means 
of payment provided therefor shall be affirmed by the supreme 
court, or (c) if the superior court shall render a decree adjudg- 
ing that such bonds and the means of payment provided there- 
for, are, in whole or in part, invalid and illegal, and on appeal 
the supreme court shall reverse such decree and sustain the 
validity of such bonds and the means of payment provided there- 
for (in which case the supreme court shall issue its mandate to 
the superior court requiring it to render a decree validating 
such bonds and the means of payment provided therefor), the 
decree of the superior court validating such bonds and the means 
of payment provided therefor shall be forever conclusive as to 
the validity of such bonds and the validity of the means of pay- 
ment provided therefor as against the unit and as against all 
taxpayers and citizens thereof, to the extent of the matters and 
things pleaded or which might have been pleaded, and to such 
extent the validity of said bonds and means of payment thereof 
shall never be called in question in any court in this State. 

“Sec. 7. The costs in any action brought under this Act may 
be allowed and apportioned between the parties or taxed to the 
losing party, in the discretion of the court. 

“Sec. 8. If the complaint in any action brought under this 
Act, or an exhibit attached to such complaint shows that an 
ordinance or resolution has been adopted by the unit providing 
that a tax sufficient to pay the principal and interest of the bonds 
or notes involved in such action is to be levied and collected, 
such ordinance or resolution shall be construed as meaning that 
such tax is to be levied without regard to any constitutional or 
statutory limitation of the rate or amount of taxes, unless such 
ordinance or resolution declares that such limitation is to be 
observed in levying such tax.” 

By the provisions of sections 4 to 8, inclusive, of chapter 186, 
Public Laws of North Carolina 1931, as amended by chapter 
290, Public Laws of North Carolina 1935, the General Assembly 
of North Carolina, in which are vested all the legislative powers 
which reside primarily in the people of this state, subject only 
to limitations contained in the Constitution of the United States 
and in the Constitution of North Carolina, has authorized any 
local governmental unit in this state, as defined in section 1 of 

Fobdham IjOCal Gov.U.C.B. 
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the act, whose governing body, in the exercise of its statutory 
powers, has ordered and directed that bonds of said unit for 
the purpose of funding or refunding its existing valid indebted- 
ness shall be issued and sold, before the said bonds are issued 
or offered for sale, to institute in the superior court of this state 
an action in which the said court shall have power to render 
a decree or judgment that said bonds are or are not valid. The 
action authorized by the statute is in the nature of a proceeding 
in rem, and is adversary both in form and in substance. The 
statute contemplates that issues both of law and of fact may be 
raised by pleadings duly filed, and that such issues shall be deter- 
mined by the court. The court has no power by virtue of the 
statute to validate bonds which are for any reason invalid. It 
has power only to determine whether or not, on the facts as 
found by the court and under the law applicable to these facts, 
the bonds are valid. This is a judicial power, and, in its exer- 
cise, the court is performing a judicial function. The contention 
of the plaintiff in this action to the contrary cannot be sustained. 
This contention is not supported by either Tregea v. Board of 
Directors of Modesto Irrigation District, 164 U.S. 179, 17 S.Ct. 
52, 41 L.Ed. 395, or by Wright v. McGee, 206 N.C. 52, 173 S.E. 
31. See People v. Linda Vista Irrigation District, 128 Cal. 477, 
61 P. 86, Fidelity National Bank & Trust Company of Kansas 
City V. Swope, 274 U.S. 123, 47 S.Ct. 511, 71 L.Ed. 959, and 
O’Neal V. Mann, 193 N.C. 153, 136‘S.E. 379. . . . 

The contention that an owner of taxable property within the 
unit, or a citizen residing therein, may be deprived of his prop- 
erty, without due process of law, or contrary to the law of the 
land, by a decree or judgment in the action declaring or adjudg- 
ing that the bonds and tax to be levied for their payment, are 
valid, because it is not required by the statute that his name 
shall appear in the summons or in the complaint, or that the 
summons shall be served on him personally, cannot be sus- 
tained. The action is declared by the statute to be in the nature' 
of a proceeding in rem. In such case, all persons included within 
a well-defined class may be made parties defendant, and service 
of summons by publication is sufficient, although such persons 
are not named in the summons. See Bernhardt v. Brown, 118 
N.C. 700, 24 S.E. 527, 715, 36 L.R.A. 402. In the opinion in that 
case it is said summons may be served by publication, in cases 
authorized by law, in proceedings in rem. 

It is further provided in the statute that, where a decree or 
judgment has been rendered in an action instituted and prose- 
cuted in accordance with its provisions, declaring or adjudging 
that the bonds and the tax to be levied for their payment, are 
valid, such decree or judgment shall be binding and conclusive 
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as against all taxpayers and citizens, of the unit, to the extent of 
all matters and things which were or which might have been 
pleaded in the action, and that, with respect to such matters and 
things, the validity of the bonds and the tax shall not be called 
in question in any court of this state. 

The contention that by this provision an owner of taxable 
property within the unit, or a citizen residing therein, is estopped 
from challenging the validity of the bonds and of the tax, with- 
out having had an opportunity to be heard, cannot be sustained. 
No decree or judgment adverse to his rights can be rendered 
in an action instituted and prosecuted in accordance with the 
provisions of the statute, until every taxpayer and citizen of the 
unit has been lawfully served with summons, and until he has 
had ample opportunity to appear, and file such pleadings as he 
may wish. If he has failed to avail himself of his constitutional 
rights, which are fully protected by the statute, he has no just 
ground of complaint that the court will not hear him, when he 
invokes its aid after the decree of judgment has been finally ren- 
dered, and others have relied upon its protection. 

After full and careful consideration, we are of the opinion that 
there was no error in the holding of the judge of the superior 
court, at the trial of this action, that sections 4 to 8, inclusive, 
of chapter 186, Public Laws of North Carolina 1931, as amended 
by chapter 290, Public Laws of North Carolina 1935 (see sections 
2492(55) to 2492(59), inclusive. Code N.C. 1935), are not uncon- 
stitutional, either on the ground that the statute confers non judi- 
cial functions on the superior courts of this state, or on the 
ground that the statute denies due process of law to taxpayers 
or citizens of a local governmental unit in this state, in violation 
of the provisions of the Fourteenth Amendment to the Constitu- 
tion of the United States, or of the seventeenth section of article 
1 of the Constitution of North Carolina. ... 

The only issues of fact arising on the pleadings in this action 
involve the validity of the indebtedness of Stanly County which 
the defendants propose to fund by the issuance and sale of the 
bonds of said county, designated as “School Funding Bonds” 
and “General Funding Bonds,” and the purposes for which said 
indebtedness was incurred. These identical issues were submit- 
ted to the jury at the trial of the action entitled “Stanly County, 
plaintiff, vs. Each and all the owners of taxable property with- 
in the County of Stanly, and each and all the citizens residing in 
said County, and J. N. Auten on his own behalf and on behalf 
of all other taxpayers and citizens of the County of Stanly, de- 
fendants.” 

These issues were answered in the affirmative, that is, the jury 
found that the said indebtedness is valid and was incurred for 
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lawful purposes. The decree or judgment in that action is bind- 
ing and conclusive on the plaintiff in this action. It is expressly 
so provided in the statute, which recognizes and applies to the 
action authorized by the statute the principle stated in Eaton 
V. Graded School Dist., 184 N.C. 471, 114 S.E. 689, as follows: 
“Except where some special private interest is shown, it seems 
to be established, by the clear weight of authority, that, in the 
absence of fraud or collusion, a final judgment on the merits ren- 
dered in a suit by a taxpayer (usually brought on behalf of him- 
seif and others similarly situated) , involving a matter of general 
interest to the public, and instituted against a governmental body 
or local board, which, in its ofBcial capacity, represents the citi- 
zens and taxpayers in the territory affected, is binding on all the 
residents of the district, if adverse to the plaintiff, and all may 
take advantage of it if the judgment be otherwise.” See cases 
cited. 

We find no error in the judgment in this action. It is affirmed. 


(2) Estoppel by Recital 

It is familiar history that the federal courts were the chief 
refuge of municipal bondholders in the railroad aid and haphaz- 
ard public improvement bond era of the nineteenth century. 
There were times when bondholders’ suits crowded the docket of 
the Supreme Court. One major protective device developed in 
that experience was the doctrine of estoppel by recital. Illustra- 
tive recital clauses will be found in the case which follows and 
in the bond form in the transcript. It will not be attempted here 
to spell out all the refinements of the subject. Broadly speaking, 
if a bond recited that all legal conditions precedent to its issuance 
had been met and the recital had been made by officers whose 
duty it was to ascertain the facts and who had authority to make 
the recital (usually implied) bona fide purchasers could effectu- 
ally rely upon the recital notwithstanding actual irregularities in 
matters covered by the recital. In principle this related only to 
matters of procedure; a recital could not obviate a want of 
power. Both debt limits and election requirements could usually, 
however, be put in the procedure category. See generally II Dil- 
lon, Mun.Corps. § 904 et seq. (5th ed. 1911) . The basic distinc- 
tion has, moreover, not always been observed, Getz v. City of 
Harvey, 118 F.2d 817 (C.C.A.7th, 1941). 

As the doctrine was developed in the federal cases, a general 
recital was as effective as a specific one for most purposes. To 
silence constitutional questions a general recital had to be broad 
enough to cover them and not be confined to compliance with 
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statute. The debt limitation cases, however, led bond counsel to 
the view that the only safe position as to debt limits was to de- 
mand a particular recital that bonds were within the constitu- 
tional debt limitation. The cases are discussed in II Dillon op. cit. 
supra, § 922 et seq. The recital clause in the bond form in the 
transcript carefully covers constitutional as well as statutory 
matters and is specific as to debt limits. For a collection of es- 
toppel cases see Notes 86 A.L.R. 1057, 1129 (1933) and 158 A. 
L.R. 938 (1945). 

In some cases where the governing statute commanded that a 
public record be made of facts constituting statutory or constitu- 
tional conditions precedent to the regular issuance of municipal 
bonds, as where a public record of indebtedness as well as as- 
sessed valuations was required, it was determined that the ascer- 
tainment of compliance with the law has not been left to the 
cognizant officers but was to be established as a matter of objec- 
tive fact. This, in short, put the onerous burden on the bond pur- 
chaser to examine the record and satisfy himself as to possible 
irregularities. Sutliff v. Lake Coimty Commissioners, 147 U.S. 
230, 13 S.Ct. 318 (1892). The fact that each bond of an issue 
shows on its face the aggregate amount of the issue is not enough 
to prevent an estoppel unless the issue, considered alone, would 
exceed the permissible percentage of taxable values. Ordinarily, 
it would be necessaiy, in addition, that there be facts of record 
sufficient to enable one to make a debt limit computation in rela- 
tion to taxable values, outstanding debt and items deductible in 
determining net debt. 

That the federal courts were able to construct their own inde- 
pendent doctrine of estoppel by recital is explained by reference 
to Swift v. Tyson, 16 Pet. 1 (1842), which left those courts free 
to “find” the applicable law for themselves in diversity of citizen- 
ship cases where the subject was general jurisprudence or com- 
mercial law. It is a matter of great importance that since the 
demise of Swift v. Tyson in 1938 the independent federal doctrine 
of estoppel by recital has gone by the board. Erie R. R. Co. v. 
Tompkins, 304 U.S. 64, 58 S.Ct. 817 (1938). See J. B. Fordham, 
“Revenue Bond Sanctions” 42 Col.L.Rev. 395, 422 (1942), and 
references cited. For a long time prior to the Tompkins case the 
federal decisions were looked to as the important body of law on 
estoppel by recital and little thought was given to the origin of 
this distinct federal jurisprudence. Judge Dillon, in his extended 
discussion of the estoppel cases, makes no mention of Swift v. 
Tysom: ■' ■ 
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NEWBERRY LIBRARY v. BOARD OF EDUCATION 
OF CITY OF CHICAGO 

Supreme Court of Illinois, 1945. 390 111. 48, 60 N.B.2d 652. 

Smith, Justice. This is an appeal from a judgment of the cir- 
cuit court of Cook county. The suit was brought by appellants, 
as plaintiffs, against the board of education of the city of Chicago, 
appellee. The purpose of the suit was to recover the amount rep- 
resented by interest coupons attached to certain refunding bonds 
issued by the board of education. 

The complaint is in two counts. The first count is based on in- 
terest coupons attached to an issue of refunding bonds issued by 
the board of education as of September 1, 1934. The second 
count is based on the interest coupons attached to an issue of re- 
funding bonds issued by the board as of February 1, 1935. The 
facts are not in dispute. Proof was made under the first count. 
The facts were stipulated under the second count. The trial court 
entered judgment in favor of the defendant in bar of the action. 
The case is here on direct appeal, constitutional questions being 
involved. 

The record discloses that in the years 1928 and 1929, the board 
of education issued and sold certain tax anticipation warrants, an- 
ticipating the collection of taxes levied in those years. On De- 
cember 11, 1931, the board, acting under an act of the General 
Assembly of June 28, 1930, Laws of 1930, 1st Special Session, p. 
93, Ill.Rev.Stat.1943, c. 122, § 327a et seq., issued the bonds of 
the district for the payment of such outstanding tax anticipation 
warrants. In Berman v. Board of Education, 360 111. 535, 196 
N.E. 464, 99 A.L.R. 1029, we held a similar act which was ap- 
proved on July 10, 1933, Laws of 1933, p. 1012, invalid, on the 
ground that it attempted to authorize the board to use the cor- 
porate funds of the district for a noncorporate purpose, in vio- 
lation of section 9 of article IX of the Constitution, Smith-Hurd 
Stats. 

By an act approved on February 28, 1934, Laws 1933-1934, 3d 
Special Sessions, p. 246, Ill.Rev.Stats.1943, c. 122, § 327.17, et 
seq., the Legislature attempted to authorize school districts hav- 
ing a population exceeding 500,000 inhabitants to issue refunding 
bonds, with the consent of the city council expressed by ordi- 
nance, for the purpose of paying and discharging “outstanding 
bonds which are binding and subsisting legal obligations” of the 
district, without a referendum vote. Acting under this statute, 
the board of education, as of September 1, 1934 issued its bonds 
for the purpose of refunding certain outstanding bonds in the sum 
of $5,500,000. Included ip the bonds refunded were bonds Nos. 1 
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to 500, in the aggregate amount of $500,000. The proof shows 
that bonds Nos. 1 to 500, being one-eleventh, or $500,000 of the 
total issue of the refunded bonds, were issued in 1931, for the pur- 
pose of paying and discharging outstanding tax anticipation war- 
rants. One-eleventh of the interest represented by the coupons 
attached to these refunding bonds constitutes the subject matter 
of the first count of the complaint. In People ex rel. Toman v. 
Granada Apartment Hotel Corporation, 381 111. 41, 44 N.E.2d 606, 
it was stipulated by the parties in that case that the bonds issued 
in 1931, for the payment of tax anticipation warrants, and one- 
eleventh of the refunding bonds issued September 1, 1934, in the 
amount of $5,500,000 for the purpose of refunding the bonds is- 
sued in 1931, were invalid. They were so treated in that case by 
this court. 

It is stipulated in the record that as of February 1, 1935, the 
board of education also issued refunding bonds under said act of 
February 28, 1934, in the amount of $900,000. The stipulated 
facts show that these bonds were all issued for the purpose of re- 
funding bonds theretofore issued for the payment of tax antici- 
pation warrants. It is the coupons attached to these bonds which 
are involved under the second count of the complaint. It was also 
stipulated in the Granada Hotel case by the parties to that case 
that this issue of refunding bonds was invalid and they were so 
treated in that case. Appellants here, however, were not parties 
to that case. They are not bound by any stipulation in that rec- 
ord or by the decision in that case. 

The record shows that the two issues of refunding bonds here 
involved, after they had been approved by an opinion of the attor- 
neys designated by the purchasers, were purchased by a syndi- 
cate of banks. The banks in turn sold the bonds in the open mar- 
ket to their customers. Some of the present holders of the bonds, 
at the time they purchased the same, were furnished with copies 
of the opinion of the attorneys approving the proceedings of the 
board and the bonds issued. Interest was paid on the whole issue 
of $5,500,000 of refunding bonds, issued as of September 1, 1934, 
until the due date of the second installment of interest in 1943. 
When the coupons on the whole issue of $5,500,000, were pre- 
sented for payment in 1943, being coupons No. 17, the board paid 
ten-elevenths of the amount of the coupons and refused to pay 
one-eleventh part of each coupon. It based its refusal on the fact 
that, included in the bonds refunded by that issue, there was an 
item of $500,000 of refunded bonds which were issued to pay tax 
anticipation warrants. Hence, it declined to pay interest on the 
one-eleventh part of such issue. At to the $900,000 of refunding 
bonds issued February 1, 1935, it refused to pay any part of the 
second installment of interest due in 1943, represented by cou- 
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pon No. 16. This refusal was based on the ground that all of said 
bonds were issued for the purpose of refunding bonds in a like 
amount which were issued for the payment of tax anticipation 
warrants. 

This suit was then brought to recover the unpaid one-eleventh 
part of the second installment of interest due in 1943, on the issue 
of $5,500,000 refunding bonds issued as of September 1, 1934, and 
also to recover the full amount of the interest coupons for the 
second installment, due in 1943, on the $900,000 refunding bonds 
which were issued on February 1, 1935. The issue involved is the 
liability of the board of education for the payment of those inter- 
est coupons. While only the coupons are here directly involved, 
the liability of the board of education to pay such coupons de- 
pends upon its liability to pay the bonds to which the coupons 
were attached. 

In view of our decisions in People ex rel. Reconstruction Fi- 
nance Corporation v. Board of Education, 386 111. 522, 54 N.E.2d 
508; Chicago City Bank and Trust Co. v. Board of Education, 386 
m. 508, 54 N.E.2d 498; Leviton v. Board of Education, 385 111. 
599, 53 N.E.2d 596; People ex rel. Toman v. Granada Apartment 
Hotel Corporation, 381 lU. 41, 44 N.E.2d 606, and Berman v. 
Board of Education, 360 111. 535, 196 N.E. 464, 99 A.L.R. 1029, 
the question of the invalidity of the bonds involved cannot be re- 
garded as an open question. While it is true that appellants were 
not parties to those cases and are not bound by them in the sense 
that they are res judicata, those decisions, until overruled, are 
the law of this State and binding upon this court. In those cases 
we definitely held that tax anticipation warrants are not liabili- 
ties of the municipality or school district by which they are is- 
sued. They are not, and cannot be, corporate obligations under 
section 9 of article IX of the Constitution. Those cases further 
hold that the changing of tax anticipation warrants into bonds 
issued for their payment does not make them corporate liabilities. 
They also hold that issuance of bonds for the purpose of refunding 
bonds which were issued for the purpose of paying tax anticipa- 
tion warrants does not change the character of the liability. They 
further hold that even a judgment entered on tax anticipation 
warrants cannot be paid with the corporate funds of the school 
district. If the supposed liability has its inception in a tax antici- 
pation warrant, such liability is still based upon such warrant in 
whatever form the claim may thereafter eissume. The invalidity 
of the original claim cannot be avoided by simply changing the 
form in which it is presented in an effort to conceal its identity. 

Realizing the force of these decisions, appellants do not con- 
tend that the bonds here involved are legal liabilities of the school 
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district. Their contention is that inasmuch as the board of edu- 
cation of the city of Chicago is an independent corporate body in 
which the statute has vested the power to issue bonds, it also has 
the power to determine when the conditions exist which author- 
ize it to exercise the authority granted and to issue bonds. Oth- 
erwise stated, the contention is that where there is lawful power 
to issue bonds under some state of facts, the board has the power 
to determine the existence of the necessary precedent facts and 
is estopped, as against bona fide holders of its bonds, to deny the 
existence of such precedent facts, represented by it to exist. Spe- 
cifically, it is contended that the act of February 28, 1934, au- 
thorized the board of education to issue refunding bonds to pay 
and discharge outstanding bonds which were binding and subsist- 
ing legal obligations of the district, and that, in consequence of 
this grant of power, the board had the right to determine that 
the conditions precedent to the exercise of the power existed; 
that having found that the refunded bonds were “binding and sub- 
sisting legal obligations” of the district, and having issued the 
bonds here involved for the payment of such obligations, the 
board is estopped, as to bona fide holders, from denying that the 
bonds refunded were “binding and subsisting legal obligations” of 
the district. 

In support of this contention, appellants rely upon a recital con- 
tained in the bonds themselves. This recital is as follows: “It is 
hereby certified and recited that this bond is authorized by and is 
issued in conformity with all requirements of the Constitution 
and laws of the State of Illinois; that all acts, conditions and 
things required to be done precedent to and in the issue of this 
bond and precedent to and in the issuance of the bonds hereby 
refunded have been properly done, happened and been performed 
in regular and due form and time as required by law. That the 
indebtedness represented by the bonds hereby refunded was a 
valid and legal obligation of said Board of Education of the City 
of Chicago and that the total indebtedness of said Board of Edu- 
cation of the City of Chicago including this bond did not at the 
time of the issuance of the bonds hereby refunded and does not 
now exceed any constitutional or statutory limitations, and that 
provision has been made for the collection of a direct annual tax 
upon ail the taxable property in said School District sufficient to 
pay the interest hereon and the principal hereof when the same 
matures.” It is insisted that, by this recital, the board is es- 
topped from asserting that the bonds refunded were not valid and 
legal obligations of the board of education. 

In support of their able and plausible argument on the applica- 
tion of the doctrine of estoppel, appellants cite and rely upon 
many Federal decisions and also the decisions of a number of the 
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courts of foreign jurisdictions. A careful examination and analy- 
sis of the cases cited in connection with the particular facts in- 
volved in each case demonstrates, however, that they do not 
carry the doctrine of estoppel to the extent to which appellants 
would apply it. While many of the cases cited contain language 
which supports the rule contended for, still in those cases in which 
the question was directly involved upon the facts, the rule under 
which the doctrine has been applied is limited and confined within 
a much smaller scope than that contended for by appellants. A 
reference to only a few Federal cases will suffice to demonstrate 
such limitations, as expressed by those courts. 

In Katzenberger v. City of Aberdeen, 121 U.S. 172, 7 S.Ct. 947, 
949, 30 L.Ed. 911, it was said: “But it is insisted that the city is 
estopped, by the recital in the bonds, from denying that they 
were lawfully issued. The recital is, in effect, that they were is- 
sued ‘under and pursuant’ to law, the charter of the city, and the 
ordinance of April 26, 1870. As has been seen, neither the charter, 
nor any other law of the state, conferred in express terms power 
on the city to issue these bonds under any condition of facts. The 
ordinance of the mayor and selectmen directing their issue is not 
of itself enough. Legislative authority, express or implied, to 
pass the ordinance, must be shown. The recital, therefore, in its 
present form, is of matter of law only, because it implies the ex- 
istence of no special facts affecting the case, except the issue of 
the bonds under the ordinance to pay the subscription to the 
stock without any vote of the electors to be taxed therefor. It 
is in effect nothing more than a recital that bonds issued under 
such circumstances were ‘under and pursuant’ to law and the 
charter of the city. Such a recital does not estop the city from 
asserting the contrary. To hold otherwise would be to invest a 
municipal corporation with full legislative power, and make it 
superior to the laws by which it was created.” 

In Board of County Commissioners v. Graham, 130 U.S. 674, 
9 S.Ct. 654, 656, 32 L.Ed. 1065, the bonds contained a recital quite 
similar to that contained in the bonds in this case. It was there 
said: “Recurring, then, to a consideration of the recitals in the 
bonds, we assume, for the purposes of this argument, that they 
are in legal effect equivalent to a representation or warranty or 
certificate on the part of the county ofificers that everything nec- 
essary by law to be done has been done, and every fact necessary 
by law to have existed did exist, to make the bonds lawful and 
binding. Of course, this does not extend to or cover matters of 
law. All parties are equeJly bound to know the law; and a cer- 
tificate reciting the actual facts, and that thereby the bonds were 
conformable to the law, when, judicially speaking, they are not, 
will not make them so, nor can it work an estoppel upon the 
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county to claim the protection of the law. Otherwise it would al- 
ways be in the power of a municipal body, to which power was 
denied, to usurp the forbidden authority, by declaring that its as- 
sumption was within the law. This would be the clear exercise 
of legislative power, and would suppose such corporate bodies to 
be superior to the law itself.” . 

In Shelby County, Tex. v. Provident Savings Bank & Trust Co., 
5 Cir., 54 F.2d 602, 606, the Circuit Court of Appeals for the Fifth 
Circuit, after reviewing many cases on the subject, said: “This 
being so, purchasers of the bonds could not rely on recitals incon- 
sistent with what they knew or were chargeable with knowing. 
No action of the Legislature could have the effect of enabling a 
county, by representations or recitals, to estop itself to deny the 
validity of what by constitutional provisions the Legislature was 
forbidden to authorize the county to do.” 

It will thus be seen that the rule as announced by the Federal 
courts is that the doctrine of estoppel may not be invoked where 
there is a lack of constitutional authority to issue the bonds in- 
volved. Nevertheless, whatever might be the rule in the Federal 
courts, it is not binding on this court. It is settled that the State 
law and the decisions of the State courts control as to questions 
concerning the validity of bonds issued by a municipality, as well 
as in other cases arising under the Constitution and statutes of 
a State. Huddleston v. Dwyer, 322 U.S. 232, 64 S.Ct. 1015, 88 
L.Ed, 1246; Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 
817, 82 L.Ed. 1188, 114 A.L.R. 1487. 

Appellant contends that there is a distinction between the ef- 
fect of recitals in case of bonds of original issue and those con- 
tained in refunding bonds as affecting the right to defend against 
payment of refunding bonds because the bonds refunded might 
be void. We think the facts in this case are sufficient to render 
a consideration of this point unnecessary. Here the statute 
vested the school board with authority to issue refunding bonds 
for the purpose of refunding “outstanding bonds which are bind- 
ing and subsisting legal obligations” of the district. The refund- 
ing bonds recited on their face that they were issued for the pur- 
pose of refunding “outstanding bonds which are binding and sub- 
sisting legal obligations.” This created a specific condition that 
the bonds refunded were “legal obligations,” which required 
something more than a mere investigation of the power to issue 
the refunding bonds. Because of this fact it is unnecessary to 
analyze the difference, if any, of principles recited under this 
point, since the legality of the original issue of bonds is necessary 
in order that they may be lawfully refunded. 
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While it is true, as contended by appellants, this court has 
never directly passed upon the specific question here involved, 
yet we believe this court has, in a great many cases, announced 
principles and reached conclusions which are controlling and de- 
cisive of this case. These decisions state the rule clearly recog- 
nized by the Federal courts in the above cases. 

The rule deducible from the above authorities is that recitals 
contained in bonds issued by a municipal or quasi-municipal cor- 
poration, in so far as such recitals relate to the existence of facts, 
where the authority to determine the existence of such facts is 
expressly or by necessary implication conferred upon the officers 
issuing the bonds by the statute conferring the power, are bind- 
ing upon the municipality. The rule is further that recitals as 
to questions of law are beyond the powers of the authority issuing 
the bonds and cannot operate as an estoppel. Where there is an 
absolute lack of power to issue the bonds, no recitals of either 
law or fact contained therein can be availed of even by bona fide 
holders. 

Turning to the act of February 28, 1934, we find that the power 
conferred upon the school board to issue refunding bonds was 
limited to the purpose of refunding outstanding bonds which were 
binding eind subsisting legal obligations of the board of education. 
The power to determine the legality of the outstanding obliga- 
tions of the district was not conferred upon the school board, 
either expressly or by necessary implication. The power to issue 
refunding bonds was granted only when the district, as a matter 
of fact, had outstanding bonds which were binding and subsisting 
legal obligations of the district. Whether the outstanding bonds 
were binding and subsisting legal obligations of the district was 
a question of law. That the Legislature never contemplated vest- 
ing unlimited authority in the board of education to finally deter- 
mine whether the outstanding bonds were binding and subsisting 
legal obligations is definitely indicated by section 2 of the act. 
That section provides that whenever the board of education de- 
sires to issue refunding bonds, as authorized by the act, “it shall 
adopt a r^olution designating the purpose and fixing the amount 
of the refunding bonds proposed to be issued.” 

In this case such resolutions were adopted. They are public 
records of the district, open to public inspection. In accordance 
with the applicable provisions of the statute, these resolutions 
were presented to the city council of the city of Chicago. They 
identified specifically the bonds to be refunded. The city council 
passed ordinances consenting to the issuance of the refunding 
bonds. The ordinances particularly specified the bonds to be re- 
funded. The resolutions of the board of education were set out 
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at length in the ordinances. These ordinances are also public 
records, open to public inspection. Anyone examining the resolu- 
tions or the ordinances would have been apprised of the fac't that 
the refunding bonds were issued for the payment of the bonds 
refunded, specifically referred to in the resolutions and the ordi- 
nances. By reference to the resolutions of the board of education 
and the ordinances of the city of Chicago under which the re- 
funded bonds were issued, he would have been apprised of the 
fact, specifically recited therein, that said bonds were issued for 
the purpose of paying the principal and interest on tax anticipa- 
tion warrants, issued by the board of education, to anticipate the 
collection of taxes levied for the years 1928 and 1929. These 
were all public records. They contained all the facts in connec- 
tion with the issuance of the refunding bonds as well as the bonds 
refunded. He would there have ascertained that the refunded 
bonds were issued for a noncorporate purpose, in violation of sec- 
tion 9 of article IX of the Constitution, and that such bonds were 
invalid and did not constitute binding and subsisting legal obliga- 
tions of the board of education. It seems that little else could 
have been done to have apprised prospective purchasers of the 
invalidity of both the refunded and the refunding bonds. 

Under the cases cited, prospective purchasers could not rely 
upon a recital contained in the bonds as to their legality, nor that 
the bonds refunded were binding and subsisting legal obligations 
of the board of education. Whether they were such obligations 
was a question of law, dependent upon the legality of the purpose 
for which the refunded bonds were issued. This was not a ques- 
tion of fact, the final determination of which was vested in the 
board of education by the statute conferring the power to issue 
the refunding bonds, either expressly or by necessary implica- 
tion. The recital on the face of the bonds that they were issued 
to pay outstanding bonds which were binding and subsisting legal 
obligations of the board of education was wholly ineffective. 
Such recitals cannot be invoked under the doctrine of estoppel to 
deny the board of education the right to assert that the refunded 
bonds, for the payment of which the refunding bonds were issued, 
were not binding and subsisting legal obligations of the board of 
education. 

The rule contended for by appellants, if adopted, would result 
in placing in the hands of the board of education the power to 
circumvent all restrictions of the Constitution. All they would 
have to do to avoid such limitations would be to issue tax antici- 
pation warrants, which are not corporate liabilities, and then un- 
lawfully issue bonds to liquidate such noncorporate liabilities. 
The board could then issue refunding bonds under the act of Feb- 
ruary 28, 1934, to pay and refund the bonds unlawfully issued 



Sec. 3 


Borrowing 


607 


for the payment of the tax anticipation warrants. By reciting in 
the refunding bonds that the refunded bonds were binding and 
subsisting legal obligations of the board of education, they would 
be forever thereafter estopped from challenging such recitals. 
The result would be that the board of education, by the applica- 
tion of the doctrine of estoppel, would be vested with powers 
which the Legislature is prohibited by the Constitution from con- 
ferring upon it. This is exactly the case here presented. Such 
a result is expressly prohibited by section 9 of article IX of the 
Constitution. The purpose of this wholesome provision of the 
Constitution is the protection of the taxpayers against the unau- 
thorized acts of the board of education, and to limit the use of 
the money of the taxpayers to corporate purposes. The limi- 
tations of the Constitution operate and protect the taxpayers in 
whatever form the claim for the payment of noncorporate liabili- 
ties may assume or be presented. 

The doctrine of estoppel cannot be invoked in this case. The 
recital in the refunding bonds that such bonds were “issued in 
conformity with all requirements of the Constitution and laws of 
the State of Illinois” and that “the indebtedness represented by 
the bonds hereby refunded was a valid and legal obligation of said 
Board of Education,” cannot prevail against the established facts, 
shown by the public records made by the board of education in 
compliance with the statute under which the board was acting in 
issuing the bonds. 

In reaching this conclusion, we are not xmmindful of the posi- 
tion in which the purchasers of the refunding bonds now find 
themselves involved. Nevertheless, this court cannot disregard 
constitutional restrictions or settled rules of law in the interest 
of sympathetic inclinations and appeals. Any losses which such 
purchasers have sustained, or will sustain, are not the fault of 
either the Constitution or the rules of the law announced. 

The judgment of the circuit court of Cook county in bar of the 
action is affirmed. 

Judgment affirmed. 


SHAFFER v. WOLFE COUNTY, KY. 

District Court of the United States, B. D. Kentucky, 1946, 69 F.Supp. 149. 

Ford, District Judge. In 1928 Wolfe County, Kentucky, is- 
sued and sold 29 negotiable funding bonds of $1,000 each bear- 
ing interest payable semi-annually at the rate of 5^/4% per an- 
num, maturing 20 years after date, for the purpose of funding a 
floating indebtedness previously incurred by the county. Nine- 
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teen of the bonds remain outstanding. The county has renounced 
the obligation to pay any part of the principal or interest of these 
bonds on the ground that the debt which they purported to fund 
was in excess of constitutional limitations. 

Alleging that he is the holder and owner of these remaining 19 
bonds, that he acquired them in good faith, for a valuable con- 
sideration, before maturity and without knowledge of any in- 
firmity in them, the complainant, Earl Shaffer, filed this action 
under 28 U.S.C.A. § 400 for a judgment declaring the bonds and 
attached interest coupons valid and enforceable. The county 
filed answer asserting the invalidity of the bonds for the reasons 
above stated. The complainant then filed an amended complaint 
pleading that the county is estopped to assert the defense set up 
in its answer by reason of the following recital upon the face of 
each of the bonds; 

“This bond is issued by the Fiscal Court of said County pur- 
suant to the provisions of the Constitution of the Commonwealth 
of Kentucky, Section 1857 et seq. of Carroll’s Kentucky Stat- 
utes, 1922, and all other laws hereunder applicable, and in con- 
formity with an order of said Fiscal Court duly adopted for the 
purpose of funding a like amount of legal, valid and subsisting in- 
debtedness of said County. 

“And it is hereby certified and recited that all acts, conditions 
and things required by the law and the Constitution of the Com- 
monwealth of Kentucky to be done precedent to and in the issue 
of this bond, and precedent to and in the incurring of the in- 
debtedness hereby funded, were and have been properly done, 
happened and been performed in regular and due form, and 
time, as required by law; that the indebtedness hereby funded 
was a valid, subsisting and legal obligation of said County; that 
the total indebtedness of said County, including this bond, does 
not now, and did not at the time of the incurring of the indebted- 
ness hereby funded, including said indebtedness, exceed the con- 
stitutional or statutory limitations; and that provision has been 
made for the collection of an annual tax sufficient to pay the in- 
terest on this bond and to create a sinking fund for the pajunent 
of the principal at maturity.” 

The defendant has moved to strike the amended complaint on 
the ground that under the law of Kentucky the recitals set out in 
the bonds do not constitute or raise the estoppel asserted. 

In support of the motion to strike, the defendant relies upon 
Pulaski County v. Ben Hur Life Association, 1941, 286 Ky. 119, 
149 S.W 2d 738, and Kentucky Utilities Co. v. City of Paris, 1933, 
248 Ky. 252, 58 S.W.2d 361, contending that, properly interpreted, 
these cases disclose that the Kentucky Court of Appeals has es- 
tablished the rule that recitals in bonds such as those incor- 
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porated in the bonds here involved do not constitute an estoppel 
against the county to show that the bonds were in excess of con- 
stitutional authority, and that since, under Erie R. Co. v. Tomp- 
kins, 1938, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 
1487, it is the duty of this court to apply the law as announced by 
the highest Court of the State, previous adjudications to the 
contrary should not be followed. 

Without considering whether the defendant’s interpretation of 
the above-mentioned Kentucky cases is correct, it is suflacient to 
point out that they were decided many years after the bonds 
here in question were issued and sold. 

At the time of the issuance of the bonds, the law established by 
numerous decisions of Federal Courts, in the lawful exercise of 
diversity of citizenship jurisdiction, was that a bona fide pur- 
chaser of such bonds was entitled to accept recitals such as those 
above set out as stating the truth and as agadnst such purchaser 
the county was estopped to allege the contrary and would not be 
heard to say that the bonds were in excess of constitutional au- 
thority. Gunnison County Commissioners v. Rollins, 1899, 173 
U.S. 255, 19 S.Ct. 390, 43 L.Ed. 489; Presidio County v. Noel- 
Young Bond Co., 1909, 212 U.S. 58, 29 S.Ct. 237, 53 L.Ed. 402; 
Henderson County v. Sovereign Camp, 6 Cir., 1926, 15 F.2d 883; 
First Trust Co. v. County Board of Education, 6 Cir., 1935, 78 F.2d 
114; Royal Oak Drain District v. Keefe, 6 Cir., 1937, 87 F.2d 786; 
Pulaski County v. Eichstaedt, 6 Cir., 1940, 110 F.2d 79; Knott 
County V. Aid Association for Lutherans, 6 Cir., 1944, 140 F.2d 
630. 

Neither the diligence of counsel nor our own research has dis- 
closed any adjudication by the Kentucky Court of Appeals prior 
to the issuance of the bonds in question which even tended to es- 
tablish or declare a contrary rule. The only reference to the 
point found in prior Kentucky decisions indicates no lack of ac- 
quiescence in the established federal rule. Green v. Shorten, 116 
Ky. 108, 75 S.W. 251. 

Even in cases involving the construction of state constitutions 
and statutes, in respect to which, under section 34 of the Federal 
Judiciary Act of 1789, 28 U.S.C.A. § 725, the duty of the federal 
courts to follow the decisions of the state courts has always been 
recognized, nevertheless where, in the absence of state court de- 
cisions, the federal courts have construed such provisions in- 
volving contract rights, subsequent state court decisions to the 
contrary have been denied such retroactive effect as to impair 
contract rights which accrued under the prior federal decisions 
rendered in the absence of state court decisions on the question. 
Concordia Insurance Co. v. School District, 282 U.S. 545, 553, 554, 

Fqebham Local Gav.U.C.B.-^ 
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51 S.a. 275, 75 L.Ed. 528; Loeb v. Columbia Township Trustee, 
179 U.S. 472, 493, 494, 21 S.Ct. 174, 45 L.Ed. 280. 


The rights of the parties must be determined according to the 
law as it was judicially declared to be when the bonds in question 
were put on the market as commercial paper. That such is the 
accepted and established law, has been frequently declared not 
only by the Federal Courts, Douglass v. County of Pike, 101 U.S. 
677, 687, 25 L.Ed. 968; Taylor v. Ypsilanti, 105 U.S. 60, 26 L.Ed. 
1008; Green County v. Conners, 109 U.S. 104, 3 S.Ct. 69, 27 L.Ed. 
872; BoUes v. Brimfield, 120 U.S. 759, 7 S.a. 736, 30 L.Ed. 786, 
but likewise by the highest Court of the State of Kentucky, Great 
Atlantic & Pacific Tea Co. v. Scanlon, 266 Ky. 785, 100 S.W.2d 
223; Eagle v. City of Corbin, 275 Ky. 808, 122 S.W.2d 798; Payne 
V. City of Covington, 276 Ky. 380, 123 S.W.2d 1045, 122 A.L.R. 
321; World Fire & Marine Insurance Co. v. Tapp, 279 Ky. 423, 
130 S.W.2d 848; and Mutual Life Insurance Co. v. Bryant, 296 
Ky. 815, 177 S.W.2d 588, 153 A.L.R. 422. 


“It was at one time supposed that the decisions of the Federal 
court in such a situation rested upon the ground that the change 
of decisions of the state court as applied to rights that had al- 
ready accrued impaired the obligation of contracts, in violation 
of the Federal Constitution; but later decisions were explained as 
resting not upon the provision of the Federal Constitution re- 
ferred to, but upon an exception to the rule that the Federal 
courts are bound to follow the decisions of the state courts. And 
while there have been intimations in some of the more recent 
opinions of a disposition to return to the earlier view, that view 
can hardly be regarded as re-established. In this connection it 
is well to remember that the exception is applied only for the pro- 
tection of rights which have become vested in conformity with 
the earlier decisions.” 14 Am.Jur. § 100, p. 319. 

Whatever may be the prospective effect of the late decisions of 
the Kentucky Court of Appeals upon which the defendant re- 
lies, I am unable to find any legal sanction or authority to war- 
rant giving them the retroactive effect for which the defendant 
contends. 

For the reasons stated, the motion to strike should be over- 
ruled. 


Shortly after the Tompkins case was decided the writer, in an 
editorial comment in Legal Notes on Local Government (Vol. IV, 
p. 11) , emphasized its estoppel doctrine significance and added 
the two following observations about retroactive state-court law- 
making, which bear upon the merits of the decision in the princi- 
pal case: 

FOEDHAM I/)€AL GOT.XJ.03. 
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“The Tompkins decision seems also to be a repudiation of 
Gelpcke v. Dubuque and Butz v. Muscatine.*® In the former, 
the court held itself not bound by an Iowa decision interpreting 
the state constitution adversely to the power of the legislature to 
authorize railroad aid bonds in view of the fact that the bonds of 
the City of Dubuque sought to be enforced were issued at a time 
when the state court was committed to the contrary view. There 
was language in the opinion which led the profession to believe 
that the decision was based on the theory that the later state de- 
cision impaired the obligation of contract, but in 1923, the Su- 
preme Court repudiated this interpretation and declared that the 
contract clause related only to state statutes, not to judicial de- 
cisions.*® On this state of the law, there being no federal ques- 
tion,** it would seem that the court, if the Tompkins decision is 
to be followed, would have but one constitutional course, — ^to fol- 
low the latest state decision declaring the governing state law. 

“In the Butz case, after the municipal bonds in question were 
issued, the state court passed for the first time on a statutory 
question as to whether such bonds were subject to a tax limit, 
holding that they were. The Supreme Court refused to follow 
the state court and held Butz entitled to compel the levy of an 
unlimited tax to provide means to pay his bonds. There again, 
no federal question was involved and in such a case it would seem 
that independent federal court interpretation of state statutes is 
no longer permissible, even though the transaction in litigation 
was entered into prior to any state court ruling in point.” 

The same view was taken in Toole County Irrigation District 
V. Moody, 125 F.2d 498 (C.C.A. 9th, 1942). David M. Wood, a 
leading New York bond attorney, has written a doleful discus- 
sion of the Toole County case, in which he recognizes that the 
court reached a correct decision. “Erie Railroad v. Tompkins: 
Significance of U.S. Supreme Court Ruling to Municipal Bond- 
holders” 136 The Daily Bond Buyer 1174 (June 4, 1942) . What 
Mr. Wood larhents is the overthrow of Swift v. Tyson. The 
gloom, one may suggest, is relieved somewhat by the disposition 
of some state courts to give overruling decisions a strictly pros- 

29 [Footnotes renumbered.] 1 Wall. 175 (1863). 

30 8 Wall. 575 (1869'). The court again brought out the contract clause 
theory but also relied on the fact that the bonds were issued prior to any 
ruling in point by the state supreme court and thus that rights had '‘vested’". 
This notion is developed in Burgess v. Seligman, 107 U.S. 20, 2 S.Ct. 10 (1882). 

At p. 206. 

32 Tidal Oil Oo. v. Flanagan, 263 U.S. 444, 44 S.Ot. 197 (1924). 

33 It is not perceived that any due process question is involved; retrospec- 
tive judicial decisions are not uncommon. See the comment of Mr. Justice 
Holmes, dissenting in Kuhn v. Fairmont Coal Co., 215 U.S. 349, 370, 372, 30 S, 
Ct. 140 (1910). 
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pective effect where intervening transactions had been conducted 
with reference to the law as formerly articulated in the cases. 
Bramlette v. Stringer, 186 S.C. 134, 195 S.E. 257 (1938). This 
does not violate the Federal Constitution. Great Northern Ry. v. 
Sunburst Oil and Refining Co., 287 U.S. 358, 53 S.Ct. 145 (1932). 
More substantial is the fact that a number of states have em- 
braced the estoppel doctrine by statute. The Louisiana statute 
goes beyond the federal rule; it does not confine the benefit of the 
estoppel to bona fide purchasers for value. Gen.Stats. of La. § 
8886 (Dart, 1939). The Ohio enactment, on the other hand, 
simply covers statutory requirements. Ohio Gen.Code § 2293-37 
(Page, 1937) . As to the possibility of a statutory estoppel based 
on determinations of fact by a state administrative agency, such 
as the Michigan Municipal Finance Commission, see Irvin Long, 
“Some Problems in Special Assessment District Obligations” 46 
Mich.L.Rev. 911, 931 (1948). 

The estoppel doctrine applies to revenue bonds as well as gen- 
eral obligation paper. Vollmer v. Village of Amherst, 140 Ohio 
St. 257, 43 N.E.2d 235 (1942). It appears sound in principle, 
moreover, to apply it in behalf of a bona fide purchaser for value 
of non-negotiable municipals. This was done without discussion 
in a case involving non-negotiable revenue bonds. Getz v. City 
of Harvey, 118 F.2d 817 (C.C.A. 7th, 1941). See also Royal Oak 
Drainage Dist., Oakland County, Mich., v. Keefe, 87 F.2d 786, 
793 (C.C.A. 6th, 1937) . It has been asserted, on the other hand, 
that only a holder in due course may invoke the doctrine. I 
Jones, Bonds and Bond Securities § 250 (4th ed. 1935). 


(3) Short Statute of Limitations 
ROBERTS V. EVANGELINE PARISH SCHOOL BOARD 

Supreme Court of Louisiana, 1923. 155 La. 381, 99 So. 280. 

St. Paul, J. Under the provisions of Act 152 of 1920, § 1, the 
school boards of Evangeline and Acadia parishes undertook to 
create the “Basile school district,” composed of adjoining parts of 
the two parishes, having in view a bond issue for the purpose of 
erecting a public school at Basile in Evangeline parish for the 
school children of said district. The school board of Evangeline 
parish was designated the governing authority for said district 
under the provisions of section 3 of said act. 

Said governing authority thereupon authorized an election to 
take the sense of the qualified taxpayers of said district as to said 
bond issue and a property tax in support thereof, which election 
was held in due course and resulted in favor of said bond issue 
and tax. 
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More than 60 days after the promulgation of the result afore- 
said, the plaintiffs (resident and taxpayers in said district) 
brought this suit to annul and set aside said election, as also the 
proposed bond issue based thereon and tax in support thereof. 

I. 

Plaintiffs attack. Act 152 of 1920 as being in conflict with (the 
spirit of) article 250 of the Constitutions of 1898 and 1913', and 
article 12, § 10, of the Constitution of 1921; which (they claim) 
contemplate that, in school matters, the integrity of each parish 
shall be preserved, and that each parish school board, with its 
own parish superintendent of education, shall remain the sole au- 
thority in the school matters of said parish, subject only to the 
state board of education. 

Plaintiffs further urge that, in any event, said election was il- 
legally conducted, and therefore hull; for the reason that but one 
polling place was provided for in said district, to wdt, at Basile in 
Evangeline parish, and that the voters of Acadia parish were re- 
quired to (and did) vote outside of the parish where they re- 
sided. As to which last, see Milton v. Lincoln Parish School 
Board, 152 La. 761, 95 So. 386. 

Whereupon defendants challenge the authority and deny the 
jurisdiction of the court herein, as follows; 

“And the respondents now plead as a bar to plaintiffs action 
herein, and as a bar to the right and a'uthority of this honorable 
court to inquire into said matters the prescription (limitation) of 
sixty days as provided for in paragraph (n) of section 14 of 
article 14 of the Constitution of 1921.” 

n. 

Paragraph (n) of section 14 of article 14 of the Constitution of 
1921 (pages 105 and 106) reads as follows: 

“For a period of sixty (60) days from the date of promulgation 
of the result of any election held trader the provisions of this sec- 
tion, any person in interest shall have the right to contest the 
legality of such election, the bond issue provided for, or the tax. 
authorized, for any cause; after which time no one shall have any 
cause or right of action to contest the regularity, formality, or 
legality of said election, tax provision, or bond authorization, for 
any cause whatsoever. If the validity of any election, special 
tax or bond issue authorized or provided for, held under the 
provisions of this section, is not raised within the sixty (60) days 
herein prescribed, the authority to issue the bonds, the legality 
thereof and of the tctxes necessary to pay the same shall be con- 
clusively presumed, and no court shall have authority to inquire 
into such matters. . . 
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m. 

The Constitution of 1898 provided (article 270) that— 

“The General Assembly shall have power to enact general laws 
authorizing the parochial, ward and municipal authorities of the 
state, by a vote of the majority of the property taxpayers . . . 

to levy special taxes in aid of public improvements or railway en- 
terprises; provided,” etc. 

This was carried into effect by Act 202 of 1898, p. 483, amended 
by Act 23 of 1904, p. 26. 

In June, 1905, under authority of the police jury of Acadia 
parish, an election was held in the Third justice of the peace ward, 
to authorize a tax in said ward in aid of the Opelousas, Gulf & 
Northeastern Railroad Company, which election resulted favor- 
ably to said tax and was duly promulgated. The railroad was 
completed and operated in 1907. But when in 1908 an attempt 
was made by the railroad company to collect said taxes, this 
court held that — 

“Under Article 270 of the Constitution of 1898, the Police 
Jury is without power to order an election for special taxes in aid 
of a railway enterprise in a Justice of the Peace Ward forming a 
part of a regular parish ward. The ‘ward’ mentioned in said 
article is the political subdivision of the parish commonly called 
a ‘police jury ward.’ ” Daigle v. Opelousas, Gulf & N. E. Ry. Co., 
124 La. 1047, 50 So. 846. 

Thus the railroad did not get its taxes; but the people of the 
“police jury ward” got the railroad, since it could not move away. 

The decision was doubtless correct; but the taxes were lost 
to the railroad simply because the railway officials and attorneys, 
the parish officials and voters, did not understand that a “ward” 
did not mean a justice of the peace ward. 

This opinion was handed down in December, 1909, and became 
final January, 1910; but at the very next session of the Legisla- 
ture thereafter held, to wit, May to July, 1910, Act 256 of that 
year was passed on the same subject-matter, wherein was in- 
cluded section 17, reading as follows (page 432) : 

“That, for a period of sixty days from the date of the promul- 
gation of the result of any such election, any person in interest 
shall have the right to contest the legality of such election for 
any cause; after which time no one shall have any cause of action 
to contest the regularity, formality, or legality of said election 
for any cause whatever. If the validity of any election held un- 
der the provisions of this act is not raised within the sixty days 
herein prescribed, then no governing authority of any subdivi- 
sion herein named, required to levy a tax or issue bonds as au- 
thorized at an election or under this act, shall be permitted to re- 
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fuse to perform that duty and urge as an excuse or reason there- 
for, that some provision of the Constitution or law of Louisiana 
has not been complied with, but it shall be conclusively presumed 
that every legal requirement has been complied with, and no 
court shall have authority to inquire into such matters after the 
lapse of sixty days as herein provided.” See Act 256 of 1910, § 
17, p. 432. 

In the same year an act relative to drainage was passed, con- 
taining a somewhat similar provision, to wit, Act 317 of 1910 
(section 28). 

In February, 1912, this court said: 

“The prescription, of 60 days, established by section 28 of 
Act No. 317 of 1910, has no application to proceedings which are 
not only unauthorized by, but in contravention of, the law, con- 
stitutional and statutory.” St. Charles Drainage District v. 
Cousin, 130 La. 331, 57 So. 992. 

In 1917 this court held that under section 17 of Act 256 of 
1910, an attack upon a bond issue and tax came too late if made 
more than 60 days after the promulgation of the returns of 
election, even though the bond issue and tax were attacked on the 
ground of “unconstitutionality,” and the court said: 

“The limitation was devised ... to protect the fisc 
against uncertainty, and to protect the bonds to be issued from 
attack, after a reasonable time given to the taxpayers to con- 
test the validity thereof.” Morgan’s La. & Tex. R. R. & S. S. Co. 
V. Tax Collector, 142 La. 190, 76 So. 606. 

In 1918 this court said in Tremont Lumber Co. v. Police Jury, 
144 La. 678, 81 So. 249: 

“Defendant’s plea of 60 days’ prescription [under section 17 
of Act 256 of 1910] must also be overruled. If the authority 
which called the election had no right to do so, then the elec- 
tion was so absolutely null that it amounts to nothing, and can- 
not be given vitality by prescription” — citing Daigle v. Opelousas, 
Gulf & N.E. Ry. Co., supra. 

IV. 

It will thus be seen that in Daigle v. Opelousas, etc., R. Co., 124 
La. 1047, 50 So. 846, a tax on the faith of which a railroad had 
been built was set aside long afterwards on a perfectly legal but 
very fine ex post facto distinction between a justice of the peace 
ward and a police jury ward; that is, between the territory for 
which a justice of the peace is elected and that for which a police 
juror is elected (generally, coextensive). 

It will further be seen that act 256 of 1910 was passed im- 
mediately afterwards; that in St. Charles Drainage District v. 
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Cousin, 130 La. 331, 57 So. 992, this court emasculated the statute 
of 1910, by denying, in effect, that the limitation fixed by said 
statute had any application where the Teffality of the tax was in- 
volved; that in Morgan’s La. & Tex. R. Co. v. Tax Collector, 142 
La. 180, 76 So. 606, the court in effect overruled the St. Charles 
Case, and reinstated the statute of 1910 in full force by holding 
that the limitation fixed thereby applied even when the constitu- 
tiondiity of the tax was involved; and, finally, that in Tremont 
Lumber Co. v. Police Jury, 144 La. 678, 81 So. 249, this court 
went back to the doctrine of the Daigle Case decided before the 
act of 1910, and in view of which the act of 1910 appears to have 
been passed. 

V. 

It was in this condition of uncertainty, and of vacillation on the 
part of the court, that the convention of 1921 met. It was as 
well known to the members of that convention as it is to the mem- 
bers of this court that no bond issue by any public body in this 
state could be negotiated unless and until this court had passed 
finally upon that particular bond issue; as fully appears from 
correspondence in this transcript and in others that have come 
before us. 

Accordingly, that body, which alone had power to give juris- 
diction or withhold it from the courts, adopted paragraph (n) of 
section 14, art. 14, aforesaid. And that paragraph, in terms too 
plain to be mistakable, clearly witholds jurisdiction from the 
courts of this state after 60 days. It says: 

"And no court shall have authority to inquire into such 
matters.” 

And the matters into which "no court shall have authority to 
inquire” are set forth in the next preceding words of the para- 
graph, to wit: 

"The authority to issue the bonds, the legality thereof and of 
the taooes necessary to pay the same.” 

All of which the paragraph declares shall be conclusively pre- 
sumed and — 

“After which [60 days] no one shall have any cause or right of 
action to contest the regularity, formality, or legality of said elec- 
tion, tax provision, or bond authorization, for any cause whatso- 
ever” 

■ VI. 

Accordingly the Constitution declares that when 60 days have 
elapsed after the promulgation of a tax election — 

(1) The legality of the election, of the authority to issue the 
bonds, and of the taxes necessary to pay the same shall be con- 
clusively presumed. 
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(2) That no person shall have any right of action to contest 
the legality of said election, tax provision or bond authorization, 
for any came whatsoever; and 

(3) That no court shcHl have authority to inquire into such 
matters. 

The Constitution therefore declares in plain terms that after 
60 days the bonds and taxes shall be conclusively held to be valid, 
that no one shall have the right to question their validity, that no 
court shall have authority to entertain any controversy over their 
validity. 

And it seems to us that language could not be used to express 
more strongly the very patent intention of the constitutional con- 
vention, to wit, that after 60 days have elapsed without any at- 
tack upon a bond issue and tax voted by property taxpayers un- 
der color of law, any person may safely purchase such bonds and 
feel secure that the taxes levied to pay them will be sustained by 
the courts of this state. The constitutional convention had the 
right to say this; it did say it, and that is the end of the matter. 

The judgment appealed from declining Jurisdiction was there- 
fore correct. 

Judgment affirmed. 


Three judges dissented. Chief Justice O’Niell was emphatic 
in the opinion that constitutional questions could not be silenced 
by the asserted sixty-day prescription. The following paragraph 
from his dissenting opinion is an extraordinary judicial utterance. 

“I do not doubt that, if a taxpayer residing in that part of the 
school district that is in Acadia parish should take this question 
to the Supreme Court of the United States by writ of error, 
contending that the construction which the Supreme Court of 
I.ouisiana has put upon the Act 152 of 1920, and upon paragraph 
(n) of section 14 of article 14 of the state Constitution, is viola- 
tive of the due process clause and of the equal protection clause 
of the Fourteenth Amendment, the ruling now made would be 
reversed.” 

A short statute of limitations, not embodied in the constitution, 
is not likely to be accorded the effect of quieting constitutional 
questions. It will have been observed from the transcript that 
the North Carolina Municipal Finance Act contains such a pro- 
vision. The same is true of the County Finance Act. N.C.Gen. 
Stats. § 153-90 (1943). The statute is given effect to silence 
statutory questions but is no bar to attacks on constitutional 
grounds. Sessions v. Columbus County, 214 N.C. 634, 200 S.E. 
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418 (1939) . Compare this with the effectiveness of a validation 
decree. 

Even though a constitutional short statute of limitations would 
silence a debt limit question raised by a taxpayer after the period 
had run or raised later by the unit against bondholders, it does 
not so modify the duty of the unit to stay within the limit as to 
enable a taxpayer to compel, by mandamus, issuance of bonds in 
excess of the limit. The primary purpose of the provision is to 
protect bondholders; that can be achieved without forcing the 
excessive issuance of bonds in the first instance. State ex rel. 
Abney v. Police Jury of St. Tammany Parish, 159 La. 53, 105 So, 
97 (1925). 

There have been numerous decisions under the Louisiana pro- 
vision. See Gough v. La Salle Parish School Board, 210 La. 554, 
27 So.2d 330 (1946), citing earlier cases. 


(4) Curative Legislation 

We have already, in Chapter 2, had a look at this subject as 
affected by constitutional limitations upon local and special legis- 
lation. There has been wide use, in states where no constitu- 
tional barrier stood in the way, both of blanket and particular 
validating acts. In Tennessee, for example, where local legis- 
lation runs riot, it appears that particular validating acts are al- 
most routine. For an analytical discussion of the subject see F. 
E. Horack Jr. and C. B. Dutton, “Statutory Validation of Public 
Bonds” 7 Univ. of Chi.L.Rev. 281 (1940) . 

aTY OF PACIFIC GROVE v. IRWIN 

Distriet Court of Appeal, First District, Division 2, California, 1946. 

76 Cal.App.2d 46, 172 P.2d 357. 

Dooling, Justice. By this proceeding in mandamus the peti- 
tioner City of Pacific Grove seeks to compel the respondent, who 
is the city clerk of petitioner, to sign certain improvement bonds 
of said city aggregating $120,000 in face value. 

It is undisputed that at a special election called by the city 
council of said city for that purpose and held on July 10, 1945, 
more than two-thirds of the voters voting at said election voted 
in favor of the issuance of such bonds. In the procedure leading 
up to such election the city council was governed by the Bond Act 
of 1901, Deering’s General Laws, Act 5178, and the respondent’s 
refusal to sign the bonds is rested upon the claim that the city 
council failed to take the following steps required to be taken 
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by the provisions of the governing statute: 1. The adoption of 
a resolution of public interest or necessity. 2 The ordinance 
calling the election did not state the estimated cost of the pro- 
posed improvements. 3. The ordinance calling the election did 
not provide the manner of holding the election and of voting for 
and against the indebtedness. 

It may be admitted that in respect to these three procedural 
requirements there was not a literal compliance with the pro- 
visions of section 2 of the governing statute, although it might 
be held (a matter which we are not deciding) that the steps taken 
by the city council constituted a substantial compliance with the 
law. 

On July 19, 1944, the council by more than a two-thirds vote 
adopted a resolution accepting the report of a post war planning 
committee, which report contained the recommendation that the 
two projects, contemplated to be constructed by the proceeds 
from the sale of the bonds here in question, be undertaken. This 
report recited among other matters that “these projects will 
have to be paid for by bond issues, as our study of the city’s 
post war needs shows that the city has no moneys available in 
its treasury at this time for any of these projects” and further 
recited that “we unanimously believed that the first four matters 
are absolute necessities” (included among the first four matters 
were the two projects here involved) . By its acceptance of this 
report by resolution so adopted it might be argued that the coun- 
cil by resolution passed by a two-thirds vote of its members did 
determine that the public necessity demands the construction 
of these projects and that their cost will be too great to be paid 
out of the ordinary annual income and revenue of the municipal- 
ity, thus satisfying the requirements of the statute in those 
particulars. The report recited the estimated cost of the two 
projects and it might further be argued that by its action in 
accepting the report the council adopted these estimates as its 
own. The statute, it should be noted, requires this estimate to 
be included in the ordinance calling the election, rather than 
in the preliminary resolution. Subsequently on May 16, 1945, by 
more than a two-thirds vote, the coimcil adopted a resolution 
providing in detail for an election to be held on July 10, 1945, for 
the purpose of submitting the following propositions to the 
qualified voters of the city: 

“Proposition No. 1. Shall the City incur a bonded indebted- 
ness of $85,000 for the purchase of a site and for the erection 
thereon of a new fire house, for the purchase of new fire equip- 
ment, and for the installation of a fire alarm system? 

“Proposition No. 2. Shall the City incur a bonded indebted- 
ness of $35,000 for the erection of a new bath house, salt water 
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tub baths, and volley ball courts, at the municipal beach on the 
site of the present bath house?” 

Thereafter, on June 6, 1945, the council by more than a two- 
thirds vote adopted an ordinance calling said election. The or- 
dinance was not in the same detail as the previous resolution 
but adopted the resolution by reference in the following lan- 
guage: 

“All of the contents of Resolution No. 3756 are hereby adopted 
and incorporated in this ordinance, the same as if they were a 
part hereof.” 

Enough has been recited to show the steps actually taken by 
the council and the particulars in which the procedure departed 
from a literal compliance with the requirements of section 2 of 
the Bond Act of 1901. Whether what was actually done consti- 
tuted a sufficiently substantial compliance to make the procedure 
valid under that act need not be decided because we are satisfied 
that the bond election was validated by subsequent act of the 
legislature. 

At the special session of the legislature held at the call of the 
Governor from January 7 through February 19, 1946, Senate 
Bill No. 13 was enacted and became a law on February 12, Chap- 
ter 17, Chapters 1946, Fifty-Sixth (First Extraordinary) Ses- 
sion. 

The portion of that statute here relevant reads : 

“All acts and proceedings heretofore taken by any public body 
under any law, or under color of any law, for the issuance, sale, 
or exchange of bonds of any such public body for any public 
purpose are hereby confirmed, validated, and declared legally 
effective. This shall include all acts and proceedings of the gov- 
erning board of such public body and of any person, public 
officer, board or agency heretofore done or taken upon the 
question of the issuance, sale, or exchange of such bonds.” Sec- 
tion 5. 

It is settled law in this state that defects in procedural steps 
leading to the incurring of bonded indebtedness by municipal 
corporations and other political subdivisions may cured by 
subsequent validating statutes enacted by the legislature. City 
of Redlands V. Brook, 151 Cal. 474, 478, 91 P. 150; Clark v. 
City of Los Angeles, 160 Cal. 30, 43, 116 P, 722; City of Sacra- 
mento V. Adams, 171 Cal. 458, 463 et seq., 153 P. 908; Cole 
V. City of Los Angeles, 180 Cal. 617, 624, 625, 182 P. 436; City 
of Venice V. Lawrence, 24 CalApp. 350, 353 et seq., 141 P. 406. 
Gf. Miller V. McKenna, 23 Cal.2d 774 and the cases cited on page 
781, 147 P.2d 531, on page 535. 
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The extent to which such curative legislation is effective has 
been stated by the supreme court as follows in Miller v. McKenna, 
supra, 23 Cal.2d at pages 781, 782, 147 P.2d at page 535: 

“The legislature may cure irregularities or omissions: to comply 
with provisions of a statute which could have been omitted in 
the first instance. This rule is quoted from Cooley on Constitu- 
tional Limitations, at page 457, as follows: ‘If the thing wanted 
or failed to be done, and which constitutes the defect in the pro- 
ceedings, is something the necessity for which the legislature 
might have dispensed with by prior statute, then it is not beyond 
the power of the legislature to dispense with it by subsequent 
statute; and if the irregularity consists in doing some act, or in 
the manner or mode of doing some act, and which the legis- 
lature might have made Immaterial by prior law, it is equally 
competent to make the same immaterial by subsequent law.’ ” 

The constitutional limitation upon the power of municipalities 
to incur a bonded indebtedness is found in the following language 
contained in Article XI, section 18, of the constitution of Cali- 
fornia: 

“No county, city, town, township, board of education, or school 
district, shall incur any indebtedness or liability in any manner 
or for any purpose exceeding in any year the income and revenue 
provided for such year, without the assent of two-thirds of the 
qualified electors thereof, voting at an election to be held for that 
purpose ...” 

It is beyond argument that the legislature would have satisfied 
this constitutional requirement by providing in advance for the 
precise procedure followed by the city council in calling this par- 
ticular election, and under the rule last above quoted it may with 
equal force ratify it after it has been taken. The propositions 
were clearly put to the voters at ah election held for that pur- 
pose and more than two-thirds thereof gave their assent. None 
of the claimed defects in the steps leading up to the election was 
jurisdictional in the sense that the constitution made it manda- 
tory upon the legislature to require the things to be done which it 
is claimed were omitted, and the curative statute was therefore 
effective to validate the election. 

The curative act contains the following provision: 

“Sec. 7 (a) This act shall be limited to the correction of de- 
fects, irregularities, omissions, and ministerial errors in comply- 
ing with statutory requirements which the Legislature originally 
could have omitted from the law under which such acts or pro- 
ceedings were taken.” 
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In so providing the legislature did no more than to declare that 
it intended to follow the recognized limitations upon its powers. 
In this case the curative act may properly be applied without ex- 
ceeding those limitations. 

Let a peremptory writ of mandate issue as prayed. 

Nouese, P. J., and Goodell, J., concur. 



Chapter 7 

REMEDIES AGAINST LOCAL GOVERNMENT- 
DEBT ADJUSTMENT 

SECTION 1. EXECUTION AND GARNISHMENT 

These sanctions are of little practical significance. Nowhere is 
there dissent from the proposition that property of a unit of local 
government presently devoted to a public use and appropriate to 
that end is free from execution. “Public use” here is employed 
in a broad sense. It embraces utility and service properties as 
well as those employed in the traditional “governmental” activi- 
ties of local units; it is as broad as the legal functions and ac- 
tivities of local government. Thus, the private property of a 
local unit subject to execution is likely to be very meagre, if not 
non-existent. In principle the “public use” exemption applies to 
garnishment where the local unit is the primary debtor as well 
as to execution. If a city, which is a judgment debtor of Smith, 
has a claim against Jones on his official bond the claim would be 
beyond the reach of Smith because devoted to the public use or 
object of making good the default of Jones. Some refinements of 
the execution and garnishment cases are discussed by the writer 
in “Methods of Enforcing Satisfaction of Obligations of Public 
Corporations” 33 Col.L.Rev. 28 (1933) . 

Garnishment directed at a local unit as garnishee has met with 
some judicial antipathy based on the assumption that it is bad 
public policy to permit a local unit to be drawn into litigation 
which is not directly its concern. Statutes making the process 
available against “corporations” have usually been interpreted to 
refer only to private corporations. The cases have been reviewed 
by the writer in “Garnishment of Public Corporation” 39 W.Va. 
L.Quar. 229 (1933) . The liberal Ohio case of Uricich v. Kolesar, 
132 Ohio St. 115, 5 N.E.2d 335 (1936), is exceptional. There 
has been much legislation and some constitutional amendment 
designed to override the rule of exemption, at least in part. 
Under the most carefully drawn statutes only the salary or wages 
of a public employee above a subsistence minimum can be reached 
and funds provided for public works are not garnishable until the 
works are completed. See W.Va.Rev.Code §§ 3834(16) and 
3834(24) (Michie, 1943). 

Only in the New England states may a creditor of a local unit 
have recourse directly against an inhabitant. In some states 
the remedy is grounded on statute; in others on immemorial 
nsage. - - ^ 

: / 623 : 
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“The property of the inhabitants of counties, towns, cities and 
other quasi-corporations, may be taken to pay any debt due from 
the body politic, of which they are members. All sums so paid, 
with interest and costs, may be recovered of such body politic.” 
Rev.Stats. of Me. c. 49, § 132 (1944) . See also Vt.Pub.Laws §§ 
2253-2257 (1933). Immemorial usage has been relied upon in 
Connecticut and Massachusetts. Beardsly v. Smith, 16 Conn. 368 
(1844) ; Chase v. Merrimack Bank, 19 Pick. 564 (Mass.1837) . 

BULLIS V. TOWN OF JACKSON 

Court of Appeals of Louisiana, First Circuit, 1941, 1942. 4 So.2d 550. 

Le Blanc, Judge. The plaintiff in this suit is a practicing at- 
torney at law who obtained a judgment against the defendant 
municipal corporation, the Town of Jackson, Louisiana, for legal 
services rendered in the year 1934. The judgment is for the sum 
of $300 with legal interest and it became final in the month of 
June, 1935. See Bullis v. Town of Jackson, La.App., 162 So. 82. 
The defendant having failed or neglected to pay plaintiff the 
amount due him under the judgment, he has resorted to legal 
process in order to enforce payment. 

In his original petition, after having alleged failure, neglect or 
refusal to pay on the part of the defendant, plaintiff prays that 
a writ of mandamus be issued by the court commanding it to pay 
him the said judgment out of fimds in its pos^ssion, or, in the 
alternative, out of the revenues of its gas franchise, or, again 
in the alternative, that it be required to budget the same as a debt 
and to levy a sufficient tax and collect the same with which to pay 
him. 

In answer to a rule to show cause the defendant filed an excep- 
tion of no right of action and of no cause of action. Plaintiff 
then filed another petition in which he set out in detail the facts 
out of which the original suit brought by him for attorney’s fees 
arose and on which judgment was rendered. In this petition he 
alleges that his services were in connection with preparing and. 
having passed the necessary ordinances for the erection and in- 
stallation of a natural gas system in the Town of Jackson and the 
sale of the bonds issued in connection therewith. He claims that 
as a result he has a privilege on the gas plant which is sub ject 
to execution as it is not a governmental function of the municipal- 
ity but a private enterprise. 

Further pleading in the alternative, plaintiff alleges that a 
writ of mandamus should issue because it is unjust for the Town 
of Jackson to take advantage of its position; that its gas system 
is extremely profitable and that it has enough revenues from., 
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other sources to meet its governmental expenses, including his 
judgment. He avers that it could easily pay the same in any of 
the following ways: (1) Out of cash on hand, (2) from the 
proceeds of the gas plant, (3) by levying a tax to pay the same 
as part of the costs of the plant, or (4) by increasing the price 
of gas, (5) by increasing the occupational license tax, or (6) , by 
reducing unnecessary expenses. The prayer of his petition is 
for a rule to show cause why a writ of mandamus should not issue 
requiring the town to budget his judgment as part of its expenses 
and to pay the same out of its current revenues, or “to pay the 
same in one or all of the methods recited.” In the alternative he 
prays that a writ of execution issue commanding the sheriff of 
the parish to seize and sell the gas plant and from the proceeds 
that he be paid his judgment by preference and priority over all 
other creditors of the town. 

In answer to this new petition the defendant municipal corpo- 
ration filed a motion to elect and that plaintiff be made to state 
on which particular cause of action he relied, and also exceptions 
of no cause or right of action and of vagueness. The motion to 
elect and the exception of vagueness were overruled, the court 
reserving its ruling on the exception of no cause or right of ac- 
tion. Answer was then filed in which the defendant denied prac- 
tically all the allegations made by plaintiff and then further an- 
swering, averred that it has not refused to pay plaintiff’s judg- 
ment but that it could not pay the same until and unless it had 
made provisions for all statutory, necessary and usual charges; 
that it had prepared its budget of anticipated revenues and ex- 
penses for the fiscal year beginning October 1, 1940, and there 
remained no excess in the revenues with which to pay the same. 
Further, it averred, that it had imposed all taxes and licenses it 
could legally levy and that the revenues to be derived therefrom 
would be sufficient only to meet its statutory, usual, and neces- 
sary charges and expenses. 

After trial in the court below there was judgment in favor of 
the defendant in rule and against the plaintiff dismissing the 
rule at his costs. From that judgment he has taken this appeal. 

In this court the defendant has again filed and is pressing its 
motion to elect and its exception of no cause of action. With 
regard to the motion to elect, although plaintiff’s pleadings may 
appear a bit involved, we are of the opinion that he intended 
throughout and did protect each cause of action he tried to dis- 
close by making each plea in the alternative. Without deciding 
whether plaintiff’s two demands, one for a writ of mandamus and 
the other seeking execution against certain property, are incon- 
sistent or not, the rule is that even when inconsistent demands 
are made in the same proceedings and insisted upon, they are not 

ir'nTjnTT ATIT T (tOVJJ.O.B. — 40 



626 Remedies Against Local Government Ch. 7 

inconsistent when made alternatively. Hass et al. v. McCain, 161 
La. 114-119, 108 So. 305; Smith v. Donnelly, 27 La.Ann. 98. 
The point raised under the exception of no cause or right of ac- 
tion is that if plaintiff is entitled, as he claims to be, to execution 
on his judgment, he cannot obtain mandamus as that writ is an 
order directed to an individual or corporation directing the per- 
formance of some ministerial duty and can only issue in cases 
where the law has assigned no relief by ordinary means. Code 
of Practice Arts. 829 and 830. It is contended that since execu- 
tion is such a form of relief, the cause of action for mandamus 
should therefore not be allowed. We must say that there is much 
merit in the contention urged but inasmuch as we think that the 
case was properly disposed of on the merits in the court below 
we prefer to decide it in that manner also. 

Taking up plaintiff’s right to have the gas plant of the defend- 
ant town subject to levy under execution first, we readily agree 
with the trial judge that under the proof adduced that plant is 
shown to be a public utility, built by the municipality from the 
proceeds of a bond issue voted by the citizens and taxpayers of 
the town, and, as such, is dedicated to public use, and is not a 
private enterprise. As property dedicated to the use of the pub- 
lic, it is not subject to execution by an ordinary creditor of the 
town in satisfaction of a purely personal judgment. “Property 
dedicated to public use, not owned by municipality as corporation, 
but by public, is exempt from seizure and sale for municipality’s 
debts.” Town of FarmerviUe v. Commercial Credit Company, 
173 La. 43, 136 So. 82, 76 A.L.R. 686. In that case execution was 
sought against a waterwork system which was municipally owned 
and operated, and certainly in our opinion, the same rule of law 
therein laid down would apply to a gas system or plant, also a 
public utility similarly owned and conducted. In Porter v. Town 
of ViUe Platte, 158 La. 342, 104 So. 67, 69, a mechanic’s lien and 
privilege was sought to be enforced against a water-works sys- 
tem owned and operated by the municipality which the court 
refused to recognize, holding that the plaintiff was entitled to 
judgment in personam. The authorities touching upon the right 
of a creditor to seize and execute on property of a municipal cor- 
poration in satisfaction of his debt were received at length, and 
the court stated: “The legal principle governing aU of these cases 
is that title to such property is held in trust for the public, and 
therefore can no more be sold to satisfy the debts of a state or 
other political subdivision than can any other trust property be 
sold to satisfy the debts of any other trustee.” 

The right of the plaintiff to obtain relief under all the various 
forms sought by him, by mandamus has to be determined more 
or less on the facts as adduced and found in the record. 
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It is not shown, but we presume in the absence of any other 
form of organization or charter, that the Town of Jackson is in- 
corporated under the General Municipal Corporation Statute of 
this State, Act 136 of 1898. That act provides that: “All expend- 
itures of money for any purpose whatever shall be in pursuance 
of a specific appropriation made by order, and in no other man- 
ner.” Section 31. Further, under its provisions it is made the 
duty of the Mayor and Board of Aldermen to make an annual 
budget of anticipated revenues and expenditures at the beginning 
of ^ch fiscal year on October 1st, and to publish the same. By 
the terms of Act 32 of 1902 they are prohibited from making any 
appropriation, approving any claim or making any expenditure 
from the revenues of any one year which shall, separately, or to- 
gether with others, be in excess of the anticipated revenues of 
that year. The said revenues are to be dedicated to the payment 
of all statutory charges, the payment of charges for services ren- 
dered annually under thne contracts and all necessary, usual 
charges provided for by ordinance or resolution. It is only an 
excess of revenue, if any, above these stipulated charges, that 
may be apphed to the payment of amounts due and unpaid out of 
the revenues of former years. 

The proof offered in this case shows that the defendant muni- 
cipal corporation followed the provisions of the law relative to 
making its budget for the fiscal year beginning October 1, 1940, 
and from the same it appears that there was no excess in rev- 
enues over and above the charges stipulated by law, out of which 
plamtiff’s judgment could have been paid. In the case of State 
ex rel. Ascension Red Cypress Co. v. New River Drainage Dis- 
trict et ah, 148 La. 603, 87 So. 310, citing 18 R.C.L. 227 as au- 
thority, it is stated that: “Want of funds is a complete answer 
to petition for mandamus to compel governing authorities of a 
political corporation to pay a judgment against the corporation 
unless the corporation has authority to collect revenues with 
which to pay the judgment.” It may be that some of the items 
budgeted by the defendant town as expenditures appear to be 
a bit high, but there is certainly no proof to show that they are 
inflated or were arbitrarily fixed with the idea of padding the 
budget to escape the payment of and legitimate debts due by it. 
Besides, the framing of their budgets seems to be a matter which 
is left to the discretion of the town councils, and courts are 
without authority to regulate them in preparing or supplement- 
ing the same. State ex r^. Lorenz v. City Council of New 
Orleans, 116 La. 851, 41 So. 115. 

Mandamus as sought by plaintiff in having the defendant town 
directed to levy an additional tax as part of the cost of its gas 
plant or increasing the occupational license tax, in order to pay 



628 Remedies Against Local Government Ch. 7 

its judgment, cannot issue for the reason that “the right of a 
political corporation or subdivision of the state to levy taxes must 
be conferred in terms. It is not to be implied from the mere fact 
that the Legislature has created the corporation.” State ex rel. 
Ascension Red Cypress Company v. New River Drainage District, 
supra. Neither, do we find any authority in law by which the 
court could enforce the town to increase the rate in the price of 
natural gas sold to consumers, in order to pay plaintiff’s judg- 
ment, and vidth regard to the demand that the town reduce un- 
necessary expenses in order to provide funds with which to pay 
him, plaintiff has submitted no proof to show that the town has 
incurred any such unnecessary or exorbitant expenses, and for 
that reason, if for none other, the relief sought by him could not 
be obtained on that ground. 

The trial judge, we think, correctly and properly disposed of 
all the issues presented in the rule to show cause and in plaintiff’s 
failure to have pointed out manifest error, the judgment which 
dismissed the same is hereby affirmed at his costs. 


While the principal case was on appeal Bullis sought to garnish 
the Town’s Gas Bond Account in a local bank, which had been set 
up to meet debt service on the gas bond issue. Since, in the 
original action below, the trial court had held that this account 
could not be reached by mandamus to satisfy the claim of Bullis, 
the original judgment was determined to be res ad judicata as to 
garnishment. Bullis v. Town of Jackson, 9 So.2d 844 (1942). 
The Supreme Court, however, reversed this ruling on the theory 
that res adjudicata did not apply because the two proceedings 
were separate and between different parties, which left Bullis 
entitled to be heard on the merits as to whether the fund was 
strictly devoted to a public use or purpose. 203 La. 289, 14 So.2d 
1 (1943). 

Even if a bond retirement fund exceeded current debt service 
needs, it is far from clear that a court could properly determine 
that any part of the fund was not devoted to a public use. It 
would be difficult, at best, to draw a line between true debt serv- 
ice funds and overplus. It is of further interest to note that the 
claim of Bullis should have been paid from the bond proceeds, 
since his services were a project expense. 

It is the general rule, in keeping with the view taken in the 
Bullis case, that, except as modified by positive law, current ex- 
penses of government come ahead of debt charges against avail- 
able revenues and local discretion as to current expense items in 
the budget is not, absent bad faith or mistake, subject to judicial 
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control at the behest of creditors. The leading case is East 
St. Louis V. United States ex rel. Zebley, 110 U.S. 321, 4 S.Ct. 21 
(1884). These propositions are particularly significant in a 
situation where there is a controlling tax limit or in a time 
of stringency where taxing power is not matched by actual 
ability to pay. A constitutional requirement that in authorizing 
public bonded indebtedness provision be made for levying and 
collecting annually by taxation an amount sufficient to pay inter- 
est and to provide a sinking fund for final redemption at matur- 
ity has in Ohio been interpreted to give bondholders a preference 
over current expenses as against available taxing power. 


STATE ex rel. STAUSS v. COUNTY OF CUYAHOGA 

Supreme Court of Ohio, 1935. 130 Ohio St. 64, 196 N.B. 890. 

In the year 1935 the taxing authorities of Cuyahoga county 
omitted to levy a tax for the purpose of paying at maturity gen- 
eral bonds of the county in the total approximate amount of 
81,739,000, and maturing on April 1st, September 1st, September 
15th and October 1st of that year, for the reason that same were 
to be refunded. 

In the budget for the fiscal year 1935 filed by the coimty com- 
missioners with the county auditor, provision was made for levy- 
ing a tax for all debt service charges. After the county auditor 
had laid this budget before the budget commission of the county, 
the county commissioners, in a resolution reciting that by reason 
of the fact that no other method of payment of the maturing 
bonds existed they had determined to issue bonds to refund them, 
certified to the budget commission an amendment to the budget, 
in which they set up, as additional estimated resources appli- 
cable to the payment of debt service charges, the proceeds to be 
derived from the issuance and sale of such refunding bonds to be 
issued by the county. The budget commission then transferred 
the proposed levy in the amount of such refunding bonds from 
debt service levy to the general operating fund of the county, 
and issued its certificate of estimated resources to the county 
commissioners in accordance therewith. 

On February 23, 1935, the coimty commissioners made ap- 
plication to the Bureau of Inspection and Supervision of Public 
Offices of the state of Ohio for approval of such refunding bond 
issues. 

On February 25, 1935, the bureau made a finding based on such 
application that no other method existed for the payment of such 
bonds at maturity. It approved refunding bonds for the bonds 
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maturing on April 1st, but raised the question as to whether 
the bonds maturing on October 1st “are about to mature” as pro- 
vided by statute. 

Relator claims the declaration that it is necessary to refund, 
passed by the county commissioners, is a mere conclusion or 
opinion of that board, not based upon facts. That when the 
budget commission transferred $1,739,000 from debt charges to 
operating expenses it stated that, based upon the 1934 expendi- 
tures of the county and considering all sources of revenue, there 
would be a deficit of only $150,000 below the income of the fiscal 
year 1934 if such transfer were not made. That since that time 
the budget clerk submitted revised figures to the Cleveland 
Chamber of Commerce, showing such estimated deficit as $300,- 
000, That out of a total budget for aU purposes of $16,678,092.- 
39, the budget commissioners transferred $1,739,000 in order to 
take care of a deficit of from $150,000 to $300,000. 

Relator further claims that no question of the county’s statu- 
tory welfare is involved, since the electors of the county have au- 
thorized two levies of 3 mills, and 3.2 mills, respectively, to be 
levied outside the one per cent limitation; that no question of the 
city’s operating levy is involved, since the electors have author- 
ized an operating levy for the city to be levied outside the tax 
limitation; that no question of the school district’s operating 
levy is involved, since the school district already has an operating 
levy voted outside the limitations and the major portion of the 
school district’s bonds are also payable from taxes voted out- 
side the limitations; that there is no question of a tax for bonds 
of the county issued in anticipation of the collection of special 
assessments, and that the bonds involved are those bonds payable 
only from taxation and for which no other sources of revenue 
are pledged. 

Relator brings this original action in mandamus in this court 
to require the taxing authorities to amend the proceedings had 
by them so as to allocate to the payment of the bonds in question 
so much of the tax levied within the ten-mill limitation as is 
necessary therefor. 

Answer was filed by the taxing authorities, joining issue with 
relator, in which answer respondents plead facts which they 
claim not only justify their action but defeat relator’s plea for a 
writ of mandamus. 

Stephenson, J. As we view it, the law of this case is largely 
determined by the answer to one question, namely: Does Section 
11, Article XII of the Constitution of Ohio, as amended, effec- 
tive January 1, 1913, deny to the County Commissioners of 
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Cuyahoga county the right to refund the county’s bonded in- 
debtedness? 

Section 11 of Article XII of the Constitution of Ohio, as 
amended, effective January 1, 1913, reads as follows: 

“No bonded indebtedness of the state, or any political sub- 
divisions thereof, shall be incurred or renewed, unless, in the 
legislation under which such indebtedness is incurred or renewed, 
provision is made for levying and collecting annually by taxation 
an amount sufficient to pay the interest on said bonds, and to 
provide a sinking fund for their final redemption at maturity.” 

The relator herein is the holder in due course of Bond No. 8 
in the denomination of $1,000, dated August 1, 1930, bearing 
interest at the rate of four and one-quarter per cent per annum, 
payable semi-annually on April 1st and October 1st of each year, 
due as to principal on October 1, 1935, and of a series of the 
county’s portion of Lee Road No. 12 improvement bonds, aggre- 
gating in principal amount $18,000, and maturing in the years 
1931 to 1940, inclusive. 

There can be no question but that this bond is a serial bond for 
the retirement of which there was a constitutional requirement at 
the time of its issuance that the county should provide by proper 
legislation for levying and collecting annually by taxation an 
amount sufficient to pay the interest thereon as the same should 
accrue and provide a sinking fund for final redemption at matur- 
ity. This constitutional requirement was complied with at the 
proper time. Then the question asserts itself, has the holder of 
this bond such a vested right as entitles him to demand that the 
legislation be strictly followed? In other words, is his right of 
such gravity and sufficiently clear to entitle him to the extra- 
ordinary writ of mandamus to require the taxing authorities of 
Cuyahoga county to keep in step with their original legislation? 

Let us not lose sight of the fact that this same constitutional 
requirement is made to apply to renewals of existing indebted- 
ness by the same constitutional provision. 

Pre-existing legislation can in no wise effect a change in a con- 
stitutional amendment, but it may furnish a worth-while side 
light in determining the scope of such constitutional provision. 

We shall not attempt to quote or even refer to all the statutes 
existing prior to the adoption of the constitutional amendment in 
question, that gave power to taxing districts to renew and re- 
fund existing indebtedness. The words “renew” and “refund” as 
used in our tax laws are not strictly synonymous. These old 
statutes relative to municipal corporations were retained in form 
and substance until amended, effective in 1922, 109 Ohio Law:s, 
339, wherein the power to refund which could be exercised when 
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it appeared to the best interests of the corporation so to do 
was taken away. It was the part of wisdom to place this limita- 
tion on municipalities, as the old grant of power was altogether 
too liberal. 

The legislative grant of power to taxing districts or sub- 
divisions is contained in Section 2293-5, General Code; 

“With the approval of the bureau of inspection and super- 
vision of public oflSlces, the taxing authority of any subdivision 
at any time prior to June 30, 1935, may refund any outstanding 
bonds of the subdivision which have matured or which are about 
to mature. The bureau shall approve such issue only when it 
finds and to the extent it finds that no other method of payment 
in whole or part exists; ...” 

Respondents seem to anticipate that relator would attack the 
light and power of the Bureau of Inspection and Supervision of 
Public Offices to approve this proposed renewal, or refunder, as 
you please, but we fail to find any such attack. 

Relator defines his position most succinctly. He states, “The 
question to be determined by the Court does not depend upon the 
power of the County to issue refunding bonds, nor upon the 
meaning nor constitutionality of Section 2293-5, General Code. 
The question involves Section 5625-23, General Code, and Sec- 
tion 11 of Article XII of the Constitution. The specific question 
involved is whether these provisions of the Uniform Tax Levy 
Law and of the Constitution can be ignored by the Budget Com- 
mission.” 

We quote Section 5625-23, General Code, in full: 

“The county auditor shall lay before the budget commission the 
annual tax budgets submitted to him under the provisions of this 
act, together with an estimate to be prepared by such auditor, of 
the amount of any state levy, the rate of any school tax levy 
as theretofore determined, and such other information as the 
budget commission may request or the state tax commission 
may prescribe. The budget commission shall examine such 
budget and ascertain the total amount proposed to be raised in 
the county for the purposes of each subdivision and other taxing 
units therein. 

“The budget commission shall ascertain that the following 
levies are properly authorized and if so authorized, shall approve 
them without modification. 

“ (a) All levies outside of the ten naill limitation. 

“ (b) All levies for debt charges not provided for by levies out- 
side of the ten mill limitation, including levies necessary to pay 
notes issued for emergency purposes. 
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“(c) The levies prescribed by sections 4605 and 4621 of the 
General Code. 

“If any debt charge is omitted from the budget, the budget 
commission shall include it therein.” 

There can be no question that the language of this statute is 
mandatory, but if these statutes are to be construed as contended 
by relator, are we not running into a statutory conflict? 

Can Section 2293-5, General Code, and Section 5625-23, Gen- 
eral Code, be reconciled with each other and with Section 11 of 
Article XII of the Constitution of Ohio? If they can not, we must 
find wherein the supremacy lies. 

Relator raises no question concerning the imminence of the 
maturity of the bond in question. He contents himself with the 
assertion that such question is not in the case. 

If Section 5625-23, General Code, is absolute, relator is right 
in his contention. If Section 2293-5, General Code, has any 
virtue at all, then relator is wrong, as he has not shown a clear 
legal right to his writ. 

Section 2293-5, General Code, became effective in its present 
form September 5, 1933, and Section 5625-23, General Code, 
became effective June 29, 1934. If these statutes were clearly 
repugnant, then Section 5625-23, General Code, being the last 
expression of the General Assembly, would have the right of 
way. Are they repugnant? 

It is the duty of this court to reconcile these statutes, if 
possible. 

Statutes in pan materia are to be construed together as having 
one object and one system and policy. This has been the law 
since 1840 and has at no time been departed from. Dodge v. 
Gridley, 10 Ohio 173. 

The sections of the Code involved herein deal vdth the general 
subject of taxation. Section 2293-5, General Code, deals with the 
refunding of bonds specifically. Section 5625-23, General Code, 
provides for the preparation of the annual budget, the approval 
of levies and the exercise of a sort of supervisory power over 
debt charges. This supervisory power is contained in the last 
sentence of Section 5625-23, General Code, namely: 

“If any debt charge is omitted from the budget, the budget 
commission shall include it therein,” and this is the peg upon 
which relator hangs his hat. 

If relator’s contention along this line is sound, then the bonds 
in question cannot be refunded. Section 11 of Article XII of the 
Constitution of Ohio and Section 2293-5, General Code, to the 
contrary notwithstanding. 
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Coimsel cite Rabe v. Board of Edn. of Canton School Dist., 88 
Ohio St. 403, 104 N.E. 537, in support of their contention that 
Section 11, Article XII of the Constitution, is mandatory in 
requiring the levy of an annual tax to take care of debt charges 
and that such tax was a preferred tax over the tax for operating 
expenses of the subdivision. The right of a subdivision to refund 
its bonded indebtedness was not involved. The question in that 
case was the proposed issuance of bonds in excess of anticipated 
income, necessitating a rate in excess of the constitutional limita- 
tion. The dictum of Judge Donahue, at pages 422 and 423, does 
support relator’s contention herein. . . . 

Relator with consistent sagacity adheres in thought, if not in 
language, to the word “incurred” as used in Section 11 of Article 
XII of the Constitution, but remains studiously away from the 
term “renewed,” as expressed therein. We may argue away 
from and around it, but, like Banquo’s ghost, “It will not down” — 
it is there. 

If our Constitution makers did not intend that the state and its 
political subdivisions could renew their obligations and refund 
their indebtedness, why use the term at all? The Constitution is 
surely as much a part of the law of Ohio as its statutes, and 
purchasers of bonds are charged with knowledge of its provisions. 
They are bound to know that the word “renewed” as well as the 
word “incurred” is used in this section in relation to the indebted- 
ness of the state and its political subdivisions. They run along 
hand in hand, and neither is dignified above the other. On the 
contrary, the legislative requirements are the same. If the state 
and its political subdivisions cannot renew indebtedness, they 
cannot incur it, as the power to do both comes from the same 
constitutional grant. 

The state and its political subdivisions imder the law can 
have but three forms of negotiable indebtedness, namely, bonds, 
certificates of indebtedness and notes. A certificate of indebted- 
ness is an emergency obligation, issued only for limited purposes, 
and from its very nature is not renewable. Notes may be issued, 
but not for a longer period than six months. They are issued in 
anticipation of the taxes collected and distributed at the next 
semi-annual settlement thereafter, and the money realized 
therefrom can only be used for the purposes for which the tax 
when collected could be used. As certificates of indebtedness and 
notes are not renewable, then the only form of indebtedness that 
can be renewed is bonded indebtedness, and the Constitution so 
states. 

m 

We grant that the last sentence of Section 5625-23, General 
Code, “If any debt charge is omitted from the budget, the budget 
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commission shall include it therein” is specific and mandatory. 
But the law does not require administrative boards to do vain 
things. 

The budget commission consists of the auditor, treasurer and 
prosecuting attorney of the county, and it surely knows when the 
county is going to refund bonded indebtedness and, everything 
else being equal, it would be nonsense to include in the budget a 
charge for a debt that was to be refunded during that year. 

Relator probably has some trepidation lest the refunding bonds 
cannot be sold. We fail to see wherein relator would be serious- 
ly hurt in such event. He would still have his bond, to the pay- 
ment of which the full faith, credit and property of the county 
is pledged. The state and its subdivisions cannot run willy 
nilly in the refunding process. The Bureau of Inspection and 
Supervision of Public Offices has complete supervision over such 
process. On February 25, 1935, this bureau approved the 
proposition to refund the bonds of Cuyahoga county maturing 
April 1, 1935, but withheld its approval as to bonds maturing 
October 1, 1935, because of doubt as to legal applicability of the 
words “about to mature,” as used in Section 2293-5, General 
Code. 

Ohio’s fiscal year is the same as its calendar year. Both 
begin January 1st and end December 31st of each year. Section 
260-1, General Code. 

Surely any bond that is to mature during any particular fiscal 
year is “about to mature” at any time after January 1st of that 
year. In view of the fact that we have a fiscal year provided by 
statute and provided for the purpose of taking care of, adjusting, 
and, in so far as is possible, conserving the finances of the state 
and its subdivisions, any other holding, it would seem, would be 
farcical. 

Just how far must county commissioners go when they seek 
to refund bonded indebtedness? 

The state has said in effect, “You can refund such indebted- 
ness prior to June 30, 1935, if your proposition is approved by the 
Bureau of Inspection and Supervision of Public Offices.” The 
bureau is restricted, of course, to the extent that it shall approve 
such issue only when it finds and to the extent that it finds that 
no other method in whole or in part exists. After this approval 
has been secured, it is not for the budget commissioners to 
question the righteousness, wisdom or legality of this approval, 
as the bureau is a state institution — and the county commis- 
sioners have the right to proceed upon such approval. 

We are in perfect accord with the law as announced in the 
Rabe case, supra, which case has been followed consistently by 



636 Remedies Against Local Government Ch. 7 

this court, to the extent that Section 11, Article XII of the 
Constitution of Ohio, is mandatory in requiring the levy of an 
annual tax to take care of debt charges and that such tax is 
preferred over a tax for operating expenses, that such preference 
is eternal and everlasting under any and all circumstances, except 
when the taxing authority of the state or its subdivisions under- 
takes to refund existing indebtedness, in which event no levy need 
be made to take care of the bonds already matured or about to 
mature that are to be refunded. 

Relator fails to present a clear right to a writ of mandamus 
herein and the same is denied. 

Writ denied. 


The problem in the Stauss case can be formulated in this way: 
Does the constitutional provision as to debt service levies grant 
power to refund or is it a limitation to which such refunding 
power as the state might otherwise devolve on local government 
would be subject? The court did not appear to appreciate this 
distinction. 

A collateral point of much interest should be noted. What 
the court approved in the Stauss case was a device by which the 
refunding of current bond maturities freed, to that extent, cur- 
rent debt service levies within the governing tax limitation and 
permitted diversion of the proceeds to the county’s general fund. 
To this extent the preference given debt service over operating 
expenses is broken down. 


SECTION 2 . MANDAMUS AND MANDATORY 
INJUNCTION 

The most effective remedy of the creditor of local govern- 
ment has long been the writ of mandamus. The oflfice of this 
prerogative writ is to compel the performance of a public duty. 
Generally speaking, apart from local variations, the writ is not 
available if there is another legal remedy which is adequate. 
This is usually no obstacle as to an established claim since exe- 
cution and garnishment would be unavailing. The writ, more- 
over, has lost much of its prerogative character. It has been 
commonly issued in behalf of creditors of local government as 
if available as of right. In some states this has been achieved by 
statute. 

Where mandamus is sought in order to enforce payment of a 
money demand it is necessary that the claim be liquidated. 
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Liquidation may be effected by judgment, by statute fixing the 
amount of an obligation, or by action of the parties. A municipal 
bond is a liquidated obligation and it is not.necessary in the state 
courts that it be reduced to judgment. 

Under conventional theory the duty must be one imposed by 
law as distinguished from contracts. Revenue bond issues may 
involve contractual duties not specifically grounded upon statute. 
It is not considered likely that this will be a serious obstacle to 
the bondholders. See Commercial National Bank v. Robinson, 
66 Okla. 235, 168 Pac. 810 (1917). 

It is elementary that the duty to act must be mandatory. If 
the public officer or body has a discretion which he or it is bound 
by law to exercise, mandamus is available to compel action but 
not the manner of exercise of the discretion. Thus, in the mat- 
ter of audit and allowance of claims by public officers, the cogni- 
zant officers can be compelled to take jurisdiction but their judg- 
ment may not be controlled, at least as to questions of fact. 
Official action at various stages in the process of payment is 
ministerial and mandamus is in reach to cause the specific act, 
such as the issuance of a check or warrant, to be done. For 
an analysis of the cases see the writer’s paper “Methods of En- 
forcing Satisfaction of the Obligations of Public Corporations” 
33 Col.L.Rev. 28, 32 et seq. 

Ordinarily mandamus will not lie to compel the performance 
of a duty until there has been a default in its performance. Sup- 
pose, however, that there is a compelling basis in fact for con- 
cluding that a default is impending, as where a city is already 
in default on some of its bonds, has prepared a budget making 
no provision for debt service taxes, has not prepared a tax assess- 
ment roll and is xmder the administration of officials who avow 
that no current property tax would be levied. The Supreme 
Court of Florida has taken the position that under such circum- 
stances bondholders may seek mandamus to compel a debt serv- 
ice tax levy and timely performance of the requisite preliminary 
steps. State ex rel. Harrington v. City of Daytona Beach, 118 
Fla. 773, 160 So. 501 (1935) . 

There are instances in which the issuance of bonds to provide 
funds to pay debts has been enforced by mandamus. Jackson 
V. Madison County, 175 Ark. 826, 300 S.W. 924 (1927); State 
ex rel. Skyllingstad V. Gunn, 92 Minn. 436, 100 N.W. 97 (1904); 
State ex rel. Turner v. Village of Bremen, 117 Ohio St. 186, 158 
N.E. 6 (1927) . It is doubtful that this recourse has large signifi- 
cance. Issuing bonds to pay floating debt involves fimding, not 
discharge. Local credit could be seriously affected, moreover, 
were a imit forced to issue bonds without regard to market con- 
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ditions or outstanding funded debt. The situation bespeaks local 
discretion unless foreclosed by clear statutory mandate. 

Where mandamus, a legal process, is available there is ordi- 
narily no basis for resort to mandatory injunction to compel 
official action relative to satisfaction of claims. Tyler County v. 
Town, 23 F.2d 371 (C.C.A. 5th, 1928). And see George v. City 
of Asheville, SO F.2d 50, 57 (C.C.A. 4th, 1935). But see Board 
of Education of Town of Carmen v. James, 49 F.2d 91 (C.C.A. 
10th, 1931). In the revenue bond situation, however, the man- 
datory injunction has several advantages over mandamus. The 
remedy does not depend upon a statutory duty. As a matter 
of fact, it would be available under the broad language of many 
revenue bond enabling acts to the effect that the rights of bond- 
holders may be enforced by mandamus or other appropriate 
suit, action or proceeding at law or in equity. The mandatory 
injunction may be coupled with other redress such as an account- 
ing and operating receivership. 


SECTION 3. PROHIBITORY INJUNCTION 

This is a valuable remedy for both general obligation and spe- 
cial obligation creditors, but is of peculiar importance to the 
latter. A general obligation creditor may seek to restrain diver- 
sion of funds which have been dedicated to or appropriated for 
the payment of claims of his class. Tyler County v. Town, 23 
F.2d 371 (C.C.A. 5th, 1928). Holders of revenue bonds, or a 
trustee acting for them, may find occasion to curb action by the 
debtor which would damage the revenue-producing facilities or 
interfere with the stipulated flow of funds. An injunction is the 
obvious recourse to prevent violation of negative covenants sup- 
porting revenue bonds. It is unlikely, even apart from the ex- 
press remedial provisions of revenue bond enabling statutes, that 
access to equity will be denied. See George v. City of Asheville, 
80 F.2d 50 (C.C.A. 4th, 1935) (general obligation bonds addi- 
tionally secured by utility revenues) . 


SECTION 4. ACCOUNTING 

GETZ V. aTY OF HARVEY 

Circuit Court of Appeals of the United States, Seventh Circuit, 1941. 

118 F.2d 817, certiorari denied 314 U.S. 628, 62 S.Gt. 69. 

Bindley, District Judge. In 7411, the plaintiff and, in 7481, 
the defendant. City of Harvey,, appeal from a judgment rendered 
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in an action wherein plaintiff, claiming to be the owner of water 
fund certificates issued by the City of Harvey, a municipal cor- 
poration, in the face amount of $243,000, sought an accounting 
for diversion and misapplication of funds applicable to the cer- 
tificates, an injunction restraining defendant from further de- 
pletion of such funds and restoration of all illegally diverted. An- 
swering, defendants denied validity of the certificates and as- 
serted in the alternative that, if valid, they should be held subject 
to a trust in their behalf by virtue whereof the city had the right 
to compel surrender of plaintiff’s certificates upon payment of 
what the brokerage firms of A. C. Allyn & Company and Stifel, 
Nicolaus & Company had paid for them, namely, 70 cents on the 
dollar. This purchase had been made, as defendants claimed, 
in pursuance of a contract with the city, whereby A. C. Allyn & 
Company was bound to deliver such certificates as it might pur- 
chase to the city at the price at which it might acquire them. 
Defendants averred further in this connection that the certifi- 
cates are not, under the laws of Illinois, negotiable instruments 
and that plaintiff, a subsequent purchaser, was bound to take no- 
tice of the alleged rights of the city. Plaintiff, in his reply, de- 
nied knowledge of any alleged conspiracy or implied trust and 
asserted that the bonds had been purchased by his immediate 
assignor at 100 per cent of their par value and that he, as a bona 
fide purchaser, had succeeded to all the right and title therein and 
thereto, subject to no defense. He replied also that the certifi- 
cates had been issued properly and constituted binding obligations 
according to their terms and provisions. 

Upon hearing the report of the master, to whom the cause had 
been referred, the District Court on May 23, 1940, entered judg- 
ment, directing that plaintiff deposit, within thirty days, certifi- 
cates of the par value of $243,000, with the clerk, and that the 
city deposit, also within thirty days, the sum of $173,300 the 
amoimt actually expended by Allyn & Company and its associates 
in the purchase of these certificates and sufficient funds to satisfy 
the interest upon this purchase price, the aggregate amount being 
$203,795.19, for the use and benefit of plaintiff. The court fur- 
ther oi’dered that if the city should fail to comply, judgment be 
entered against it in favor of plaintiff for the latter sum. 

From this judgment plaintiff appeals, insisting that the proof 
shows that defendants were guilty of wrongfully depleting the 
assets of the water department in the sum of $343,523.07 and of 
diverting moneys from that department in the amount of $146,- 
973.31; that it was the city’s duty as trustee to distribute 
promptly the funds, as collected, to the certificate holders; that 
the alleged contract between the city and one O’Brien, agent, as 
defendants claiin, for Allyn & Company, for refunding these and 
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other certificates, was unauthorized and illegal; that the city had 
no right to purchase certificates in the market; that the court 
wrongfully ordered plaintiff to surrender his certificates upon 
payment of 70 per cent of their face value plus interest; that any 
equities arising out of contracts of the city with O’Brien or Allyn 
& Company, being unknown to plaintiff, affect in no way his 
rights; that the alleged contract for refunding never became ef- 
fective; that if the certificates were improperly issued, the city 
is estopped to complain, and that the court erred in failing to 
direct restorement of the diverted funds and payment of plaintiff, 
according to his statutory rights and priorities, and in various 
other respects. 

In 7481 the city appeals, averring that the city was without leg- 
islative power to issue the certificates involved and is not estopped 
to assert this defense. The questions presented upon the two ap- 
peals will be disposed of in one opinion. 

It is important, first, to ascertain plaintiff’s rights and the ef- 
fect of the alleged equities of the city against him. In 1924 the 
city purchased the then existing water plant from the Public 
Service Company of Northern Illinois for the sum of $200,000 and 
provided for pa3Tnent of the same by issuance of certificates in 
an equivalent amount, bearing interest at the rate of 5 per cent, 
maturing over the period from September 15, 1925 to September 
15, 1944, secured by a mortgage upon the system and payable out 
of the water funds collected by the city. 

In September, 1926, the city, finding the existing system inade- 
quate, enacted an ordinance approving plans and specifications 
for an extension or enlargement to be known as System No. 2, 
and on January 31, 1927, passed another ordinance authorizing 
issuance of water fond certificates in the amount of $350,000, 
bearing interest at the rate of 5^^ per cent, payable over a period 
of years beginning August 1, 1927, out of water funds and secured 
by a mortgage upon the extension. Each mortgage was executed 
as provided in the respective ordinances. 

On April 20, 1936, one O’Brien, a broker in municipal securi- 
ties, proposed to the city that, inasmuch as principal and interest 
of approximately $100,000 upon water certificates were past due 
and refunding was desirable, he would (1), “lend” his “best ef- 
forts toward refinancing” aU certificates of each issue outstand- 
ing, thereby placing “the water department on a sound financial 
basis”; (2) pay all costs incidental to securing deposit of out- 
standing certificates, and (3) “purchase at par and accrued in- 
terest the new bonds (certificates) issued, to bear interest at the 
rate of 4% per cent” and for such services charge 5 per cent of 
the par value of the new certificates. This proposal purported to 
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be accepted in behalf of the city on April 21, 1936, by the Mayor, 
the Commissioner of Finance and the Commissioner of Public 
Property, the municipality being under the commission form of 
government. Apparently the negotiations progressed no further 
until September 8, 1936, when O’Brien further proposed that, in 
view of the total indebtedness of the water department of $464,- 
000, he would deliver to the city for cancellation $464,000 par 
value of outstanding certificates and procure cancellation of in- 
terest in addition thereto. For doing this, he proposed that the 
city deliver to him $452,000 par value legally issued refunding 
certificates bearing interest at 4 per cent. The difference of $12,- 
000 represented certificates then held by the city. The munici- 
pality was to adopt an ordinance necessary to effectuate the re- 
funding to the satisfaction of O’Brien’s attorney and to enact 
such other ordinances as his attorney might deem desirable “to 
provide additional security.” The amount of certificates matur- 
ing each year was to be agreed upon by the city and himself. The 
final paragraph of his proposal recited that the agreement was 
“dependent upon my ability to deliver the above described water 
revenue certificates under the conditions and terms set forth.” 
An acceptance in behalf of the city was signed September 8, 1936, 
by the Mayor and the Chairman of the Finance Committee. 

After April 20, 1936, O’Brien, acting for himself or AUyn & 
Company, who furnished the money, purchased $211,000 par 
value certificates of the 5% per cent issue at the rate of 70 cents 
on the dollar. Some $30,000 in addition were purchased in the 
same manner from other bondholders at various prices. The pro- 
posal dated September 8, 1936, which was to expire in 90 days, 
was never formally renewed. O’Brien testified that in the pur- 
chase of the certificates he acted as an independent broker and 
eventually found himself unable to purchase the remainder of 
the outstanding certificates and never got in position to deliver 
them to the city; that he was able to procure certificates aggre- 
gating only $243,000, and that he did not and could not complete 
his proposal because it was impossible to procure the other out- 
standing certificates. He testified also that the city never ten- 
dered him any refunding certificates. After it became apparent 
that O’Brien’s undertaking could not be completed, the city em- 
ployed another brokerage company in an attempt to effectuate 
refunding. 

There were various trades in the securities among Allsoi & 
Company, Stifel, Nicolaus & Company and others between Oc- 
tober 15, 1936 and November 15, 1937, at prices ranging from 
70 cents to par. Eventually on August 18, 1937, Stifel, Nicolaus 
& Company sold to one Mptt in Detroit, Michigan, $222,000 and 
on November 17, 1937, $21,000 in certificates, all at par. Mott 
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paid cash and entered into no arrangement for repurchase by the 
seller. The securities were sold to him without recourse and for 
cash. Thereafter Mott sold them to plaintiff at par. Plaintiff 
executed his note for the full amount and deposited the certifi- 
cates as collateral security for its payment. 

We are first confronted with the question of whether plaintiff, 
in the situation he finds himself, is bound by any alleged latent 
equity in the favor of the city as against O’Brien and Allyn & 
Company. The master found, and the court agreed that plain- 
tiff stood in the shoes of Allyn & Company. But the evidence 
discloses that plaintiff is a purchaser for value and had no 
knowledge of any dealings between the city and O’Brien or All3m 
& Company. 

Under the Illinois law, the certificates, being payable solely 
from the water fund, are not negotiable instruments within the 
meaning of the law. Northern Trust Company v. Village of 
Wilmette, 220 111. 417, 77 N.E. 169, 5 Ann.Cas. 193; Morrison 
V. Austin State Bank, 213 111. 472, 72 N.E. 1109, 104 Am.St.Rep. 
225; First National Bank v. City of Elgin, 136 Ill.App. 453, 463. 
Under these authorities, a bona fide purchaser of certificates in 
good faith holds them subject to “defenses available between the 
original parties.” He stands “merely in the shoes of the original 
payee.” From this defendants argued, and the court found, that 
plaintiff held the certificates subject to any latent defense in favor 
of the city against Allyn & Company. But the doctrine does 
not go so far. It is not insisted here that there was any defense 
to the certificates in favor of the city as against the original 
payee but it is asserted that a defense has come into existence 
subsequent to the original issue by virtue of transactions between 
the city and Allyn & Company. Even strictly non-negotiable 
paper passes free of latent defenses, except those existing 
against the original contractor, to any bona fide purchaser ex- 
cept one who takes from a thief or a finder. The certificates 
possess all the qualities of negotiable papers except one, namely, 
that they are open to any defenses which might have been made 
to the consideration upon which they were originally founded. 
For all purposes involving title, they are negotiable. The cases 
relied upon by defendants do not militate against this doc- 
trine. They merely hold that if warrants covering a special 
improvement are issued to a contractor and illegality or fraud 
occurs in performance of the contract, any purchaser of the war- 
rants takes them subject to such defect and may not recover 
except subject to such defenses. Northern Trust Co. v. Wilmette, 
220 111. 417, 77 N.E. 169, 5 Ann.Cas. 193. Here the doctrine of 
other Illinois cases controls. Thus in Silverman v. BuUock et al, 
98 111. 11, the court said ; “Peisons dealing in such securities can, 
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without difficulty, inquire of the makers if any defences exist 
against them, but more than that it is not practicable to do. 
Of course, it would not be possible to discover, even by the 
utmost diligence, all persons that might have equitable rights 
in the subject matter of the assignment, and the adoption of a 
rule that would let in latent equities to prevail against the as- 
signee, would be to ensnare dealers in such securities.” 

The rule is the same as that governing assignment of a chose 
in action, namely, that one takes it subject to any defenses which 
might have been made to the claim upon which it is founded. 
Freiner v. Lane, 302 IU.App. 248, 23 N.E.2d 750. That the 
city recognized this rule when it executed the mortgage appears 
from the language of the latter as follows: “* * * any pur- 
chaser before maturity of the certificates, whenever unregistered, 
or of the coupons, shall not be required to inquire into the title of 
the respective holders thereof, or to take any notice of any trust 
relating thereto, or, except by express notice thereof, be affected 
by the right, title or claim of any other pereon thereto, it being 
the intention hereof that the purchaser in good faith for value 
and before maturity of the certificates, whenever unregistered, 
or of the coupons, shall not be affected (unless he shall have 
actual knowledge thereof or unless the same be set forth in 
the certificates or coupons of this mortgage deed of trust) by 
any notice, facts or things that may at any time affect the rela- 
tions between the City and pay prior holders or owners of said 
certificates or coupons.” 

The title of plaintiff as a bona fide purchaser for value of 
non-negotiable certificates without notice of defense, like that 
of an assignee of a chose in action, is in no wise affected by any 
latent equity arising, not out of the consideration upon which the 
certificates were issued but out of unknown dealings between the 
issuer and an intermediate holder in plaintiff’s chain of title. 

Even were plaintiff bound by the so-called proposal and nego- 
tiations between O’Brien and AU 3 m & Company on the one 
hand and the city on the other, upon analysis of those transac- 
tions, it is apparent that no equity arises in favor of the city. 
The first proposal, that of April 20, 1936, was not one which 
bound O’Brien to do anything other than “to lend his best efforts 
toward refinancing the obligations outstanding.” The second 
was expressly subject to and “dependent” upon his ability to 
purchase and deliver the outstanding securities in exchange for 
the refunding certificates. The evidence is undisputed that he 
was never able to comply; that he found it impossible to procure 
all of the outstanding certificates and so notified the city. 
Neither proposal required him to deliver to the city anything 
less than the entire outstanding lot of certificates, and he was 
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bound to do that only if he were able to procure all of them. 
When this condition, upon which existence of a binding contract 
depended, remained unsatisfied, all obligations of the city to him 
and of him to the city were at an end. Such certificates as he 
and his associate, Allyn & Company, had been able to procure, 
they had purchased in the open market without any promise, 
express or implied, to resell them to the city, even if the latter 
could legally purchase the same. Had Allyn & Company 
purchased them at $150 the loss would have been that firm’s, not 
the city’s; it alone took the chances of ownership, of gain or loss, 
when it purchased the certificates. Parties are not endowed with 
right of action for breach of contract, or to have the court de- 
clare a trust, by virtue of conditional contracts which, because 
of failure of prescribed conditions, never come into effective 
legal existence. There is no evidence, therefore, justifying the 
conclusion that Allyn & Company or O’Brien, failing in their 
efforts to purchase all of the outstanding warrants, owed any 
duty of any character to plaintiff with regard to certificates 
they had purchased with their own means. Plaintiff is the 
bona fide holder of certificates entitled to enforce his remedies 
with respect to the principal and interest payable thereunder. 

We are faced, however, with the question of fact as to 
whether there have been improper diversions of funds prop- 
erly applicable to the certificates hdd by plaintiff and others. 
Under the statutes of Illinois, the city, in collecting water funds 
and applying them to the discharge of certificates, is a trustee 
and if as such fiduciary it diverts or misappropriates trust funds, 
the holders of certificates are entitled to complain of the action 
and recover a judgment at law against the officials guilty of 
diversion or misappropriation. Rothschild v. Village of Calumet 
Park, 7 Gir., 350 HI. 330, 183 N.E. 337; City of Jacksonville v. 
Bankers Life Company, 90 F.2d 141; People ex rel. v. Village of 
Bradley, 367 111 301, 11 N.E.2d 415. The holders have the fur- 
ther right to a judgment requiring payment of matured certifi- 
cates in their proper statutory order and calling for restoration 
of funds to meet payment of matured and umnatured certificates. 
City of Jacksonville v. Bankers Life Company, 7 Cir., 90 F.2d 141. 
Consequently, if the evidence shows that funds were disbursed 
illegally by the corporate authorities, the latter are personally 
liable tiierefor; their wrongful acts cannot be ratified or legalized 
by the city council and they may be compelled to restore the 
funds to their proper place m the city treasury. 

In his final report, the master foimd that the city had sought 
to circumvent the principal and inters on the certificates 
purchased by Allyn & Company by commingling, juggling and 
otherwise diverting the water fimds. “Viewed in the most 
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charitable light,” said he, “such conduct on the part of such 
officials in handling such funds amounts to at least gross care- 
lessness on their part.” But this fact he held immaterial because 
he erroneously concluded that the city had a latent partial de- 
fense growing out of its transactions with Allyn & Company, sub- 
ject to which plaintiff took his certificates. Consequently he 
made no formal finding as to amoimts or circumstances abiding in 
the diversion and misappropriation. 

However, the evidence discloses without any controversy 
that between September 15, 1925 and April 30, 1939, the water 
funds collected by the city were more than sufficient to have 
retired all maturing certificates and all maturing interest. In- 
stead of making proper application, however, the city failed to 
pay upon matured principal $82,000 and upon matured interest 
$111,550, a total of $193,550. These facts, of themselves, were 
sufficient prima facie evidence, unexplained, to show diversion 
or misappropriation of water funds to the extent of $193,550. 
At the time he began suit plaintiff held matured certificates of 
$20,000, upon which the accrued interest was $2,365 and matured 
coupons on other certificates amounting to $84,507.50, a total 
of $106,872.50, all payable out of water funds which had been 
collected but for which the city had failed to account. 

The diversions were of various characters. The ordinance 
provided that the city should pay hydrant rentals of $35 per 
annum for each of 786 hydrants. The aggregate amount due 
from the city annually therefor was $27,510 and the total 
amount maturing from 1932 to 1939 was $220,080. However, 
the city failed to appropriate sufficient funds. In 1932, $15,000 
was appropriated and levied; in 1933, $10,000; in 1934, $10,000 
and in 1935, $10,000. Thereafter no appropriations were made. 
The total amount appropriated for hydrant rental was $45,000. 
Consequently the city has failed to appropriate $175,080 due for 
water rental under its own ordinance. In addition hydrant rent- 
als of $22,911.33 collected from 1932 to 1934 have not been 
paid to the water department. Here was clearly a shortage of 
$175,080, which in good faith, imder its ordinance, the city was 
bound to appropriate for the purpose of realizing funds with 
which to retire the certificates. 

On April 30, 1931, the city owed the water department $7,- 
599.99 in one sum and $91,809.38 in another. These were part 
of municipal indebtedness aggregating $199,358.32. On Novem- 
ber 30, 1931, the council passed an ordinance authorizing borrow- 
ing $200,000 upon general corporate bonds and providing for 
their payment by levy and collection of a direct annual tax. 
The bonds were issued and the city delivered to the water fund 
95 bonds of $1,000 each in satisfaction of the hydrant rentals 
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accruing prior to November 30, 1932, in the amount of $97, 485.- 
81. Bloom, commissioner at the head of the water department, 
then delivered the bonds to the dty treasurer, 38 of these bonds 
were subsequently sold to discharge special assessments charged 
to the water department. The remaining 57, aggregating $57,- 
000, remained in the custody of the treasurer until April 30, 
1939, when they were cancelled, at the direction of the commis- 
sioner of finance. While the bonds were outstanding, the city 
treasurer collected $107,278.07 in taxes applicable to the total 
issue of $200,000. Out of this the treasurer paid $15,000 on 
The principal sum of the bonds and $57,510 on accrued interest. 
Obviously the remainder of the tax collections, namely, $34,- 
768.07 should have been applied toward the retirement of 
bonds and interest. Yet none of this money has been paid to 
the water department, although the bonds were delivered to 
that department to pay for the hydrant rental. Clearly this was 
a diversion of funds, wholly unexplained by defendants. 

On January 4, 1937, the city received from the Village of 
Dixmoor a check for $10,000 in payment of water purchased 
from the city of Hcirvey. This was converted into a certificate 
of deposit which was retained by the city. On June 7, 1937, the 
credit was converted into a cashier’s check delivered to the 
Mayor, who thereupon purchased $10,000 in water fund cer- 
tificates of the same character as those held by plaintiff for 
$10,000. These bonds apparently were held by the Village of 
Dixmoor, The $10,000 thus expended should have been de- 
posited in the water fund and distributed in due course to 
certificate holders in accord with the city’s statutory duties. 

On June 24, 1937, the city purchased water fund certificates 
at par in the sum of $5,000 from Mr. Dowdle. On the same date 
it received from the Village of Markham for water delivered 
$15,085.98 and out of this, certificates were purchased at par to 
the extent of $12,820. The balance, on deposit in a special fund, 
was $2,265.98. This total sum of $15,085.98 should have been 
delivered to the water fund. 

On December 6, 1938, the city purchased with water funds, 
$5,000 in certificates at par. The Village of Phoenix on May 3, 
1937, paid $15,000 due the city for water by certificates at par. 
The Ingalls-Shepard Company similarly paid its water rental to 
the extent of $10,000 in water certificates. 79 other certificates 
were purchased by the city from various individuals, only nine of 
which had matured at the time of the accounting and the next 
of which matures February 1, 1942. On June 20, 1939, the 
city purchased certificates from the R.F.C. for $22,000. All 
these purchases were made without authority of ordinance or 
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resolution and in the very teeth of the existing ordinances and 
statutes, which prescribe that water funds shall remain inviolate 
for the payment of certificates and that the latter shall be paid 
in a certain specified order. 

The city, by virtue of an enacted ordinance, issued scrip in 
payment of moneys due and the water department accepted it 
in payment of water bills to the extent of $18,036. On June 25, 
1939, there was on hand, scrip, counted as cash, of $20,000. 
The city accepted in pa 3 ment of water accounts, wage assign- 
ments amounting to $5,956.69. It paid, from water funds, to the 
First National Bank of Blue Island, for commissions due it in 
making sales of $38,000 of the general corporate bonds, $2,910. 
It charged off as worthless water rentals aggregating $56,017.- 
15 as bad debts and other water rentals in the sum of $11,818.- 
51. It paid from water funds to attorneys and auditors $17,012.- 
50, for general bond expenses $4,461.07, and in settlement of a 
judgment against the city, $300. No ordinance authorized any of 
these acts, other than issuance of scrip. 

The city in 1938 issued general refunding bonds in payment of 
claims against it amounting to $129,000. $88,000 of these 

bonds were delivered to one Hoffman as trustee to secure various 
claims against the city, included in which was $33,172.33 due the 
water department. The water department in due course received 
$22,235, incurring a loss of $10,937.33, consisting of $7,000 in 
bonds which Hoffman surrendered and a charge made against 
the department of 15 per cent for collection. The surrender of 
$7,000 in bonds was unjustified and unauthorized but done at 
the city’s request. Nor is there any evidence justifying the col- 
lection charge. 

There was a prima facie case of depletions of water funds as 
follows: Fire hydrant rentals, $175,085; cancellation of general 
bonds belonging to the water fund, $57,000; unauthorized ex- 
penditures from the fund, $24,673,57; xmauthoiized charge-offs 
credited to the city, $56,017.15; other unauthorized expenditures 
from water funds, $19,815,102; loss of the water department 
arising from improper cancellation of $7,000 in bonds and un- 
justified charge of commission for collection, $10,937.33, and of 
diversions of funds as follows: Tax moneys collected for hydrant 
rental but never paid into the fund, $22,911.33; tax moneys 
collected for retirement of interest upon general bonds held by 
the water department, $23,940; unauthorized use of water funds 
expended in improper purchases of certificates, $79,820; moneys 
on hand collected from the Village of Markham for water, 
$2,265.98; illegal scrip held and treated as cash, $18,036. Prima 
facie then the city depleted the water funds and diverted them to 
the extent of $490,496.38. 
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When plaintiff showed that the city had collected the money 
a,pplicable to the payment of the certificates and had not applied 
it, he had met the burden imposed upon him and was entitled 
to judgment, in the absence of valid defense. Rothschild v. Calu- 
met Park, 350 111. 330, 183 N.E. 337. The lUinois law does not 
countenance evasion by a municipality of its debt or its duty as a 
trustee by wilful or negligent failure to apply toward the dis- 
charge of obligations funds collected by it for the specific pur- 
pose of meeting such demands. People v. Village of Bradley, 367 
111. 301, 11 N.E.2d 415; Allbee v. Aurora, 306 IU.App. 457, 28 N.E. 
2d 742. 

We find in the record no defense meeting in any way the case 
made out by plaintiff. The $57,000 in general bonds had by 
proper corporate action been allotted to the water fimd. They 
could not thereafter be taken from that fund. Where the city 
council has formally voted upon a proposition and there is no 
motion for reconsideration, it may not reconsider its action 
where the rights of other persons intervene. Kankakee v. Small, 
317 111. 55, 147 N.E. 404. As the moneys or securities were to 
be applied toward the payment of outstanding obligations payable 
out of the fund, plaintiff’s right therein became vested and no 
subsequent act of the municipality might deprive him of such 
right. The city was charged by law to accede to the faithful 
application of the bonds. Town of Aurora v. Chicago, B. & Q. R. 
R. Co., 119 111. 246, 10 N.E. 27; Peoria & Pekin Union Ry. Co. 
V. People, 144 111. 458, 33 N.E. 873. 

The scrip issued by the city was attempted to be justified 
by an ordinance authorizing it but that the same was wholly 
improper appears from Hewitt v. Board of Education of Normal 
School District, 94 111. 528, where it is said that municipalities, in 
the absence of endowment of power so to do in their charters, 
have no authority under any circumstances to make and place 
on the market such paper. People ex rel. Hurd v. Johnson, 100 
lU. 537, 39 Am.Rep. 63; Coquard v. Oquawka, 192 111. 355, 61 N. 
E. 660; Thomas v. Richmond, 12 Wall. 349, 79 U.S. 349, 20 
L.Ed.453. 

Nor, under the same authorities, was there legal right to ac- 
cept wage assignments in payment of water bills. Furthermore 
the various payments made to individuals or others from water or 
other funds without appropriations or otherwise were in violation 
of the lUinois laws Where no appropriation is made for work 
in excess of the statutory amount, it is impossible for any act of 
the city officials to create a liability. The taxpayers have a right 
to see that public money is properly appropriated, and of this 
right they cannot be deprived. May v. City of Chicago, 222 HI. 
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595, 78 N.E. 912; Gathemann v. City of Chicago, 263 111. 292, 
104 N.E. 1085; Siegel v. City of Belleville, 349 lU. 240, 181 N.E. 
687; People v. Hummel, 215 111. 71, 74 N.E. 78. Nor could the 
city rightly compromise the claims it held against other munic- 
ipalities for water funds for less than their full amounts. Peo- 
ple V. Holten, 287 111. 225, 122 N.E. 540; People v. Parker, 231 
111. 478, 83 N.E. 282. 

It is apparent that the various depletions and diversions 
proved by plaintiff are without defense and he is entitled to a 
decree restoring the funds to the water department and their 
application made to the payment of his matured principal and 
interest in accord with his rights under the statutes of the State 
of Illinois, due regard being had to the rights of other holders. 

In 7481 defendant appeals from the judgment in so far as the 
court refused to hold that the city was without legislative power 
to issue the warrants or to create two special water funds and 
in so far as the court held the city estopped to deny validity of 
the certificates contending that, under the act of July 1, 1899, 
Laws 1899, p. 104, Smith-Hurd Stats.Ill. c. 24, § 440 et seq., 
the city exhausted all of its power to issue certificates when it 
enacted its original ordinance for the purchase of plant No. 1 
and issued certificates for the cost thereof . 

The title of the act embrace the idea of grant of authority to 
cities to build or “extend” waterworks “systems” for public and 
domestic use and provide for the cost thereof. Section (1) 
authorizes a city to acquire waterworks by building or purchas- 
ing a waterworks system or by enlarging or extending an exist- 
ing system and to issue certificates for indebtedness to cover 
the cost of such purchase or enlargement at par in payment for 
the construction, erection, purchase or extension. Under Section 
(3) the entire proceeds realized from the operation of the 
waterworks system are to be paid into a special fund known as 
the water fund. 

By ordinance, duly adopted on August 4, 1924, the city au- 
thorized purchase of the water distribution system then existing 
in Harvey and then operated by the public service company by 
paying therefor $200,000 in certificates secured by a mortgage 
upon the works and payable out of its earnings. This plant is 
designated in the record as System No. 1. On September 20, 
1926, the city adopted an ordinance approving plans for con- 
struction of an enlargement or extension of the old system, to be 
designated as System No. 2. The ordinance recited that it was 
adopted in pursuance of the act of 1899 and other acts of the 
State of Illinois pertinent to the subject matter and that, in 
pursuance of the proviaons of these statutes, the city had de- 
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tennined to cause to be constructed and acquired an “extension 
of its water distribution system.” Later the city passed an ordi- 
nance authorizing issuance of water fund certificates of $350,000 
in payment of the cost of the extension. This ordinance recited 
that the existing system was “wholly inadequate in its capacity 
to serve the necessities of the dty” and provided that the moneys 
received from each system should be allocated to fund No. 1 
and fund No. 2 in the same proportions as the amount of water 
pumped through System No. 1 compared with the water pumped 
through System No. 2, as shown by intake meters to be main- 
tained for each system. It was further directed that the moneys 
deposited in fund 2 should remain forever “inviolate for the 
payment of the cost of operation and maintenance and of the 
principal and interest of certificates of System No. 2 and for no 
other purpose.” A similar provision was made with regard to the 
funds for System No. 1, it being especially provided that no part 
of the same should be considered pledged for payment of certifi- 
cates of System No. 2 therefrom. The mortgage, executed pur- 
suant to the ordinance, contained a similar recital. 

It appears, however, that the city never installed intake meters 
for either system and apparently all water funds were kept in one 
fund. Plaintiff, through the testimony of a public accoimtant, 
made an allocation, however, of the earnings of the two systems 
by comparing the earnings prior to the creation of the extension 
and those thereafter. In the two years when System No. 1 
operated alone, its average net earnings were $26,591.71 an- 
nually. Using this as a basis, in comparison with the earnings 
thereafter, the accountant found that the total net profits from 
the water company from 1924 to 1938 were $744,633.84; that 
these should be thus allocated: to System No. 1, $388,901.77, to 
System No. 2, $355,732.07. As the city had foimd the old system 
inadequate and it was several years old, it is a fair inference that 
its earnings did not increase over what it had previously earned. 
Had the funds, thus allocated to System No. 1 for the retire- 
ment of its, certificates, after the cost of maintenance, been prop- 
erly applied, the total principal and interest maturing, $232,350, 
would have been satisfied and there would have been remaining 
in the fund a balance of $156,551.77, available for retirement of 
certificates not yet matured. During this period, however, the 
city paid only $175,225 of matured principal and interest of the 
original certificate, there being actually in default, on April 
30, 1939, matured principal and interest of $57,125 of those cer- 
tificate. 

The $355,723.07 allocated to fund No. 2 would have met all 
maturing principal and interet on certificate payable out of that 
fund during the same period, the total maturing principal and 
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interest being $266,100. After satisfaction of these maturities, 
there would have been left from the earnings, allocated to No. 2, 
a surplus of $89,632.07 applicable to principal and interest not 
yet matured. As a matter of fact, however, during said period, 
the city retired only $129,675 of principal and interest of these 
certificates. As a result, it was in default in principal and interest 
on this series in the sum of $136,425. 

We have related these facts in order that the situation may be 
clear and the positions of the parties viewed in connection with 
the surrounding circumstances. Defendants’ contention is that 
when the city issued the certificates to buy plant No. 1, it thereby 
exhausted all its statutory power and had no right thereafter to 
issue additional certificates payable out of funds arising from 
earnings of the extension or «ilargement. But the act authorizes 
cities to build, purchase or extend waterworks “systems”. It 
does not forbid more than one system, but strongly suggests 
power to build, enlarge and pay for more than one system. 
It contemplates purchase or construction of a plant and, in addi- 
tion, extension or enlargement thereof, and expressly authorizes 
the city, in payment of the cost of such building, enlargement or 
extension, to issue water fund certificates, payable out of the 
proceeds arising from the operation. It would seem obvious 
that the legislature did not contemplate that the city might al- 
locate funds arising from earnings of an existing system to pay- 
ment of the cost of any extension at the expense of outstanding 
certificates. The latter were valid obligations of the city and 
holders’ right therein could not ccftistitutionally be damaged. 
The funds allocated to the payment of existing certificates were, 
by statute, inviolate for that purpose and the city would not legal- 
ly pledge them to secure additional securities. But we find noth- 
ing in the act and no decision of Illinois holding that the city 
might not authorize extension of an inadequate system and pledge 
the earnings from such extension to the pasnnent of certificates 
issued in pasnnent of its cost. The legislature granted power to a 
municipality to create and maintain a waterworks system which 
if in time became inadequate it might enlarge or extend. There 
is no curtailment of municipal authority in this respect; it is only 
essential that the securities previously issued be in no wise repudi- 
ated or injured. The act includes nothing implying that, having 
once issued certificates, the city was rendered powerless to en- 
large or extend an inadequate system merely because certain 
valid outstanding certificates were still to be paid, so long as 
the inviolability of such existing certificates was protected and 
preserved. ": ; 

Nor did the attempted edlocation of earnings from the two 
plants work any violation of the act. By the ordinance the earn- 
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ings of the two systems were actually and expressly allocated 
equitably to the certificates of the original system and those of 
the enlargement. It is of no moment that the ordinance referred 
to funds No. 1 and No. 2. It was not essential that the funds be 
separated upon the books. It was only necessary that the earn- 
ings be applied, when distributed, in accord with the rights of the 
respective securities outstanding under the two issues. 

True it is that the city failed to live up to its ordinance in that 
it did not install meters. But it is also true that the evidence 
clearly justifies a definite finding of the amount earned by the 
formerly existing system and the amount earned by virtue of 
the enlargement. It was only necessary, therefore, that the city, 
in distributing the earnings, abide by its obligations under its re- 
spective trusts and apply the respective proportions to the re- 
spective issues. This entailed little or no additional bookkeeping 
and no hardship would have arisen in preserving the inviolability 
of the two issues. Each of the respective earnings was far more 
than sufficient to meet the necessities of each of the respective 
series. We think that the acts of the city were clearly within the 
legislative enactment of 1899 and we believe our reasoning is 
supported by such decisions as Ward v. City of Chicago, 342 111. 
167, 173 N.E. 810; Simpson v. City of Highwood, 372 111. 212, 23 
N.E.2d 62, 124 A.L.R. 1459, as well as City of Jerseyville v. 
Connett, 49 F.2d 246; Connett v. City of Jerseyville, 96 F.2d 
392, decided by this court. The act of July 8, 1927, Smith-Hurd 
Stats., HI. c. 24, § 456a et |ieq., which expressly provided for al- 
location of eaimings of different systems, it seems to us, does not 
militate against the validity of these certificates under the act of 
1899. The later act did not repeal the first; it only created ad- 
ditional and more facile methods. However, imder its history in 
Illinois, the statute of 1899 appears to be equally comprehensive 
in providing equally efficient remedies. Evidently the act of 1927 
was enacted out of an abundance of legislative caution. 

There is another reason why the decree of the court in refusing 
to declare the certificates invalid was proper. It is clear that the 
dty had, under the act of 1899, power to build and to enlarge 
water systems. The city was not without legislative authority 
to act The most that can be said in defendants’ favor is that 
it had power to do what it did but employed the wrong formula. 
This presents no absence or lack of authority but mere irregu- 
larities in doing something which the statutes had given it power 
to do. In the former case, a municipality is not estopped. In the 
latter, where securities have been issued and the city has received 
the benefit, it is estopped to set up the irregularities. Ihus, in 
Burr V. City of Garbondale, 76 HI. 455, the court said: 
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“So, by parity of reasoning and analogy, if a municipal corpora- 
tion, authorized by law, issue its bonds in furtherance of a cor- 
porate purpose, and in substantial compliance with the law au- 
thorizing their issue, and such bonds come into the hands of an 
innocent holder, even if there be irregularities not going to the 
power, the bonds must be held valid. If the power existed, the 
act is binding. ... Where the power to issue bonds ex- 
isted, the corporation is estopped from setting up irregularities 
in the issue of the bonds after repeated payments of interest 
thereon.” 

Commenting more sharply upon the attempt of the city to 
plead invalidity in the face of its enjoyment of the benefits of 
its acts, the court added: “No charge of fraud, combination or 
oppression is made. Every act seems to have been fairly done, 
and in pursuance of law. The disreputable feature of the case is, 
that the same authority doing aU these acts, and whose city has 
received the benefit of them, now seeks to repudiate them. There 
is no rule of law, equity, justice or morals compelling this, 
and we can not sanction it.” 

Pertinent in this respect, also, are People ex rel. Colfax v. 
Maxon, 139 111. 306, 28 N.E. 1074, 16 L.R.A. 178; Chicago, Rock 
Island & Pacific Railroad Co. v. City of Joliet, 79 111. 25; Lee v. 
Town of Mound Station, 118 111. 304, 8 N.E. 759; Webster V. 
Toulon Township High School District, 313 111. 541, 145 N.E. 118; 
City of Chicago v. McGovern, 226 111. 403, 80 N.E. 895; Mc- 
Govern V. City of Chicago, 281 111. 264, 118 N.E. 3. As we said in 
Bank of Burlington v. City of Murphysboro, 96 F.2d 899, 904, 
“the trustee municipality is estopped to set up its own wrong- 
doing to justify its refusal to account for and pay over trust 
funds which it has collected for the benefit of the claimant, who, 
in equity and good conscience, is entitled to be paid.” And as 
said by the court in Cook v. City of Staimton, 295 Ill.App. Ill, 
14 N.E.2d 696, 700, “Notwithstanding such irregularities in the 
issuing of the bonds the city has collected the assessments levied 
with which to pay said bonds and interest thereon, and paid in 
full all of the bonds of the first six series, and none are out- 
standing, and is estopped to set up as a defense in a suit in- 
stituted for the collection of such bonds as are outstanding 
its own irregularities in the execution of a power clearly granted 
it.” Irrespective of any question of existence of invalidity of the 
issue under the facts in this record, the city is plainly estopped to 
assert it. 

The judgment of the District Court wiU, in so far as it is in- 
consistent with the views expressed herein, be reversed and re- 
manded with directions to proceed in accord with the expres- 
sions herein contained. In all other respects it is affirmed. 
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The Getz case is discussed in 42 Col.L.Rev, 395, 415 et seq. 
(1942) . As pointed out there, many revenue bond statutes pro- 
vide that the borrower may be required to account as if it were 
trustee of an express trust for the holders of the bonds. A valua- 
ble contribution of the Getz case was the conception developed in 
the opinion, of unitary liability and unitary accounting with re- 
spect to the bond issue as a whole, which accords with basic reve- 
nue bond theory and offers a way of escaping the administrative 
difficulties of accounting to individual bondholders. The logic of 
revenue bond-theory directs that we take the further step of hav- 
ing the accounting unit pay the ascertained amoimt into the 
proper special fund for distribution in accordance with the bond 
proceedings instead of paying the bondholders directly. 


SECTION 5 . RECEIVERSHIP AND OPERATING 
TRUSTEESHIP 

a. Resort to a receivership to complete construction of a pub- 
lic work might be a helpful recourse where revenue bond financ- 
ing had been employed. As indicated in 42 Col.L.Rev. 395, 427 
(1942) , few enabling statutes have provided for such a contin- 
gency. As a practical matter, this factor is usually covered by 
requiring the contractor to furnish a completion bond. 

b. Operating receiverships are much more significant. The 
availability of the remedy as to local affairs generally depends 
upon statute, even though legal remedies be plainly Inadequate. 
Government by receivership rested on nothing more than broad 
equity powers would hardly have much appeal, in the face of tra- 
ditional ideas of separation of powers and local autonomy. Rees 
V. City of Watertown, 19 Wall. 107, 22 L.Ed. 72 (1873) ; Depew v. 
Venice Drainage District, 158 La. 1099, 105 So. 78 (1925) ; Mara 
V. San Jacinto, etc.. Irrigation District, 131 F. 780 (S.D.Cal. 
1904) ; Note 113 A.L.R. 755 (1938). The North Carolina court 
has taken the position that an ad hoc unit, such as a drainage dis- 
trict, stands on a different footing from general function units in 
this respect. Broadhurst v. Board of Commissioners of Pender 
County Drainage District, 195 N.C. 439, 142 S.E. 477 (1928) . A 
helpful discussion of the receivership cases wHl be found in A. M. 
Hillhouse, Municipal Bonds 297 et seq. (1936). See also Note 50 
Harv.L.Rev. 946 (1937). Jurisdiction can and has been conferred 
by statute in a limited number of instances. A Tennessee statute, 
which authorized a state court receivership for the City of Mem- 
phis, was involved in Meriwether v. Garrett, 102 U.S, 472, 26 
L.Ed. 197 (1880). Appointment of a receiver to collect taxes, by 
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foreclosure of liens if need be, has not troubled the coiurts where 
the proceeding was authorized by statute. Guardian Savings & 
Trust Co., Trustee, v. Road Improvement District No. 7 of Poin- 
sett County, Arkansas, 267 U.S. 1, 45 S.Ct. 201 (1925); Duval 
Cattle Co. V. Hemphill, 41 F.2d 433 (C.C.A. 5th, 1930). Separa- 
tion of powers might provoke judicial disapproval of the exercise 
by a receiver of the power to levy taxes, which is, of course, re- 
garded as legislative in character. The Oregon Municipal Admin- 
istration Act met disaster on that very shoal in Qty of Enterprise 
V. State, 156 Or. 623, 69 P.2d 953 (1937) . The same fate may 
await the attempted exercise of utility rate-making by a receiver 
of a municipal utility in behalf of revenue-bondholders where the 
function is conceived to be legislative as distinguished from the 
simple matter of a seller setting the price of his wares. Connett 
V. City of Jerseyville, 110 F.2d 1015 (C.C.A. 7th, 1940) . This does 
not leave the creditors empty-handed. Local exercise of rate- 
making as well as the power of taxation may be compelled by ju- 
dicial decree. As the court put it in the Connett case (at 110 F.2d 
1021 ) : 

We are satisfied that the District Court has jurisdiction to 
determine the amount of principal and interest due on the 
certificates and to enforce and compel defendant’s perform- 
ance of its duties under the amendatoiy act by a decree which 
will require the defendant to adopt a schedule of rates which 
will produce sufficient income to pay the costs of operation, 
maintenance, provide an adequate depreciation fund and pay 
the interest upon the certificates of indebtedness and dis- 
charge the principal within a reasonable period of time. 

Statutory provision for operating receiverships of revenue bond 
projects is common. Here the objection to government by receiv- 
ership is at a minimum since the control is confined to the reve- 
nue-producing facilities which underlie the revenue bonds. This 
type of sanction is of peculiar importance in the revenue bond sit- 
uation, since so much depends upon good management. It is not 
the only possible recourse. Another potential remedy is the oper- 
ating trusteeship. 

c. “While less commonly conferred than receivership, this 
remedy is, in some respects, superior. It is a device by which, 
upon default, control of the properties may be privately shifted to 
a representative of the bondholders without having to go to court. 
The representative will be the trustee imder the indenture or the 
bond ordinance or resolution where one is provided; otherwise, the 
responsibility is to be rested upon a special trustee. The power 
may be granted to the bondholders directly, particularly where 
the Government is a lender, fifiiis saves costs. Moreover, it places 
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the bondholders fully in the saddle, especially where, as in some 
indentures, the bondholders reserve the power to remove the trus- 
tee. Practical considerations, however, which militate against the 
device, are the diffidence, to put it mildly, of corporate trustees, 
exculpatory clauses notwithstanding, about bearing the responsi- 
bility of operation and the want of a cushion against uncertainty 
and risk. A receiver can work closely imder the mantle of the 
court and guard his every step by court order.” 42 Col.L.Rev. 
395, 430 (1942). 

d. IJgmdating Receivership and Fc/reclomre 

“Liquidation of properties has no place in the normal revenue 
bond picture because the security is confined to revenues. Even 
where the bonds are additionally secured by a mortgage actual liq- 
uidation is not always contemplated; the purchaser at foreclosure 
under some enabling acts is entitled not to absolute ownership 
but to control and enjoyment, including a franchise in the case 
of utility properties, for a limited period of years after which full 
dominion is to be restored to the debtor.^ One would suppose 
that general equity powers, without the aid of statute, might 
ground the appointment of a receiver pending foreclosure where 
the protection of the security bespoke such a precaution.® There 
receivership would be playing its historic ancillary role; it would 
be an incident to a much more drastic remedy. 

“I venture to say that a mortgage upon physical properties is 
not a particularly valuable security in itself. But there is no 
choice m the matter where the enabling act authorizes mortgage 
revenue bonds alone, as distinguished from straight revenue obli- 

1 [Footnotes renumbered.] Ala. General Acts 1927, No. 292, p. 278 (providing: 

for the creation of the Alabama State Bridge Corporation and authorizing the 
pledge of tolls and certain state revenues to the payment of its bonds, with 
provision for foreclosure by way of giving the purchaser the right to operate 
for the tolls provided for by the act for such period as the corporation might 
agree to be necessary for the “lender” [purchaser?] to get a return of the 
moneys with not over six per centum interest and the amount of the expenses 
of foreclosure and administration). See Alabama State Bridge Corporation v* 
Smith, 217 Ala. 311, 116 So. 695 (1928). ^ ^ ^ ^ 

lil.Iiaws 1899, p, 104 I 5 (providing for foreclosure of water system mort- 
gage by sale to the person offering to satisfy the decree for the right to en- 
joy the revenues of the system, during the least number of years, not exceed- 
ing fifty). See City of Jerseyville v. Connett, 49 F.2d 246 (C.C.A. 7th, 1931). 

2 Connett v. City of Jerseyville, 110 F.2d 1.015 (C.C.A.7th, 1942) and Karel v. 
City of Eldorado, 32 F.2d 795 (E.D..ni.l929). The reports do not make the 
point clear but one is led to supiwse that the appointment of the receiver was 
uncontested in both of these eases. Cei’tainly there is no discussion of the 
propriety of the appointment. 
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gations.® Sale to third parties on foreclosure is likely to be mean- 
ingless for want of bidders and the bondholders want the benefits 
of their investment or cash, not the properties. Once in private 
ownership the properties would be subject to taxation and to rate 
regulation in all cases.^ 

“But the threat of foreclosure may have the salutary ulterior 
effect (for the bondholders) of prodding the debtor into digging 
up the necessary funds wherever it can lay its hands upon them 
in order to cure a default in preference to losing the properties. 
That is apparently what happened in the Pennsylvania case of 
Realty Company v. Borough of Port Vue.® The cryptic opinion 
of the supreme court is not very revealing but it does disclose that 
the court was quite aware of this aspect of the case.® 

“Foreclosure of municipal utility properties would be meaning- 
less were the purchaser not assured a franchise to operate and 
statutory coverage is usually accorded the matter.’’ Exclusive 
franchises are not favored by the law and should depend in these 
cases upon clear statutory authority.® On the other hand, a non- 

SE. g.y La.Const of 1921, Art/XIV, § 14 (m), LaXaws Ex.Sess.l921, Act 
No. 80, § 1, as amended by La.Laws 1st Ex.Sess.l935, Act No. 12, § 2, La.Gen. 
Stats. (Dart, 1939) § 575T. 

‘^>The prospect for bidders is even bleaker where the purchaser would not 
get title but simply the right to operate for a given period. Connett v. City 
of Jersey ville and Karel v. City of Eldorado, both supra note 2, were primarily 
foreclosure proceedings under such a scheme but one reads nothing about any 
bidders. 

5 318 Pa.St. 374, 178 A. 466 (1935). 

6 The writer has not had access 'to the opinion of the lower court, reported 
in (1936) 84 Pittsburgh Leg. J. 441. It is discussed at length by Knappen, 
Revenue Bonds and the Investor, 66 et seq. (1939). 

This pressure toward resort to tax monies to prevent loss of properties by 
foreclosure has been a pertinent factor in the disposition of the question 
whether mortgage revenue bonds constitute debts in the debt limitation sense. 
The sound view of the matter, it is believed, is to hold the bonds debts only 
when the mortgage covers existing properties and is not confined to properties 
acquired with the bond proceeds. Clarke v. South Carolina Public Service 
Authority, 177 S.O. 427, 181 S.E. 481 (1935). Cases advex’se to a mortgage on 
existing properties are fairly numerous. See Broward County Port Authority 
V. State, 129 Fla. 73, 175 So. 796 (1937), citing earlier cases, and the cases 
cited by Foley, “Revenue Financing of Public Enterprises” 35 Mich.L.Rev. 1 
at 17, n. 68 (1936). There is, however, some authority supporting such a mort- 
gage. Brockenbrough v. Board of Water Commissioners, 134 N.O. 1, 46 S.E. 
28 (1903). 

. E. g., La.Const. of 1921, Art. XIV, § 14 (h), (Maximum of 40 years) ; Ohio 
Const, Art. XVHI, § 12 (maximum of 20 years); Tex.Rev.Civ.Stat. (Vernon 
1925) Art. 1111 (maximum of 20 shears). 

8 4 McQuillin, Municipal Corporations (2d ed. 1928) §§ 1758-1761. 

Fordham Local Got.U.C.B:"~42 
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exclusive franchise will hardly be adequate without the support 
of a covenant against future municipal competition.^ 

“A few enabling acts give bondholders a ‘statutory mortgage 
lien’ upon the subject properties.^ The South Carolina court has 
said that the lien partakes “of the nature of a purchase money 
mortgage.”^^ It is not believed that the court meant that the lien 
is forecloseable.^ The Court of Appeals of Kentucky has shown 
that the actual sanctions are the usual revenue bond remedies.^® 
But it would not concede that the lien was an empty thing. It 
said: 

“The statutory lien which is given by the aforesaid act and 
by the ordinance is not a meaningless expression. The bond- 
holders have a lien on the income, and in the event the city 
should decide to sell its waterworks system the bondholders 
w'ould have a lien on the proceeds of the sale to satisfy the 
bonds."^* 

“This assumes that the purchaser at a voluntary sale by the city 
would take title free from the lien. But why so? It is the prac- 
tice in Arkansas to record the bond ordinance but unless the trans- 
action is covered by the recording act, or the enabling act exacted 
recording, one would suppose that the purchaser would be bound 
without recording even in the absence of actual notice of the ex- 
istence of the lien. Doubtless, however, this would be true with 
respect to an ordinary revenue bond issue dependent simply upon 
a pledge of revenues. This is not to overlook the usual covenant 
against alienation; even if the pledge of revenues is preserved 
after alienation the bondholders obviously want public (taxfree, 
and so on) operation, not private control. It still remains to be 
demonstrated just what a statutoiy mortgage lien adds to the 
simple pledge of revenues.” 42 Coi.L.Rev. 431-433 (1942) . 

A word should be said concerning priorities. The first come 
first served idea has been applied to general obligation bonds pay- 

9 Such a covenant is assuredly not present in the ordinary mortgage revenue 
bond scheme. 

Texas presents an interesting angle on toreclosure. The state constitution 
forbids forced sale of public property, so the approved practice is to give the 
trustee, under the mortgage (deed of trust) a power of sale. City of Dayton 
V. AUred, 128 Tex, 60, 68 S.W.2d m (1934). 

» B.g., Ky.Laws, 1926, e. 133 § 7, Carroll’s Ey.Stats. (1936) § 2741 L 7; S.C. 
Laws 1933, Act No. 465, § 8. 

11 Oatheart T. City of Columbia, 170 S.C. 362, 369, 170 S.E. 436, 438 (1933). 

13 The opinion in the case cited at this juncture by the court contained such 
a statement eoneerning a simple pledge of revenues. Bates v. State Bridge 
Commission, 109 W.Va. 186, 163 S.E. 305, 307 (1930). 

13 City of Bowling Green v. Kirby, 220 Ky. 839, 848, 295 S.W. 1004, 1008 
(1927). 

14 Ibid. 
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able from legally unlimited taxes. State ex rel. Du Pont Ball, Inc., 
V. Livingston, 104 Fla. 33, 139 So. 360 (1932). This may work 
serious inequalities where economic ability to pay is, in fact, limit- 
ed. The pro rata rule is more equitable. Rittenoure v. City of 
Edinburg, 159 F.2d 989 (G.C.A. 5th, 1947) ; 42 Col.L.Rev. 395, 
433 (1942); Note 21 Calif. L.Rev. 161 (1933). 

The limited source of payment for revenue bonds demands ap- 
plication of the pro rata rule. Two ideas borrowed from corpora- 
tion finance facilitate the process. In many revenue bond pro- 
ceedings an option is given the bondholders, or a trustee acting 
for them, to accelerate all maturities in the event of default. This 
establishes a basic equality unknown to general obligation serial 
bonds. Provision may be made, particularly in larger revenue 
bond issues, for the representative assertion of remedies. Some 
statutes go the whole way by making representative action 
through the instrumentality of a trustee exdusive. E.g. N. Y. 
Public Authorities Law § 567 (1939) (Triborough Bridge Author- 
ity). 


SECTION 6. SPECIAL PKOBLEMS OF FEDERAL 
JURISDICTION 

Despite the overthrow of the independent federal rule of estop- 
pel by recital, federal court jurisdiction is still important to credi- 
tors of local government. The very existence of the federal courts 
with diversity jurisdiction is very significant to the members of 
the creditor group. A number of problems peculiar to federal 
court litigation may confront them. 

“The Supreme Court has decided that the members of a bond- 
holder’s protective committee, to whom title to bonds has been 
transferred with a measure of control comparable to that of trus- 
tees of an express trust, do have standing to sue on the bonds of 
the debtor city located in a state of which none of them are citi- 
zens.i® Likewise, a trustee under an indenture, authorized there- 
in to sue for the bondholders, may proceed in a federal court 
against a non-resident debtor. This is a commonplace as to cor- 
porate bonds.^® 

“Still a third type of situation is presented by an enabling act 
providing for the appointment of a trustee by the holders of reve- 


2.5 [Footnotes renumbered.] Bullard v. City of Cisco, 290 U.S. 179, 54 S.Ct 
177 (1933). Followed in City of Corpus Christi y. Hay\Yard, 111 F.2d 637 (0, 
G.A.5tIi, 1940) ; and Royal Oak Drain Dist., Oakland County, Midi. v. Keefe, 87 
F.2d 786 (C.O.A.6tli, 1937). 

2.6 Obase National Bank of City of New York y. Citizens Gas Go. of Indian- 
apolis, 113 F.2d 217 (C.C.A.7tIi 1940), reYersed on another ground, 314 U.S. 63, 
62 S.Ct. 15 (1941). 
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me bonds, after default, for the purpose of enforcing their rights. 
The trustee has been given legal title to the extent of the remedial 
rights associated with the bonds and for purposes of assertion in a 
representative capacity in any forum. Thus, there should be no 
serious question as to his standing in a federal court even though 
he, like a trustee under an indenture, does not have full legal title 
to or custody of the bonds.^’ 

“The writ of mandamus is abolished by the New Rules of CivU 
Procedure.^* The same relief is now obtained by motion. No 
jurisdictional change is effected by the rules; it is still true, subject 
to irrelevant statutory exceptions, that the writ, now order, may 
be issued only in aid of a jurisdiction already otherwise acquired. 
In the gener^ obligation bond situation jurisdiction is established 
by an action on the bonds.^® But a general judgment is not ob- 
tainable on revenue bonds. The problem arose long ago with re- 
spect to special assessment bonds and Judge Dillon, the father of 
modem municipal bonds, found a way out,®* which was later ap- 
proved by the Supreme Court.®^ His notion was that action be 
brought on the bonds for a special judgment expressly made en- 
forceable only by mandamus. The same could be done in the case 
of revenue bonds.®® Mandamus, or its equivalent, will often, how- 
ever, be sought by holders of revenue bonds to enforce perform- 
ance of various duties of the debtor before there is any occasion 
to ask for a declaration or special judgment on the bonds. Then, 
they may turn’ to the Federal Declaratory Judgment Act,®® under 
which the court may retain jurisdiction in order to grant further 
appropriate relief.®* As a matter of fact Judge Dillon’s device was 

Were it otherwise the holders of bonds of a typical issue under the New 
York Public Authorities Law, which, as we have seen, provides for represen- 
tative suits to the exclusion of individual actions by bondholders, would con- 
front a nice dilemma. 

Ped.Bules Civ.l^roe, Rule 81 (b). 

i^DeFoe V. Town of Hutherfordton, 122 P.2d 342 (C.C.A.4th, 1941). 

30 Jordan v. Cass County, Fed.Cas.No.7517 (C.O.W.D.Mo.l874). 

31 County of Cass v. Johnston, 95 U.S. 360 (1877). See also Davenport v. 
County of Dodge, 105 U.S. 237 (1881) ; Cushman v. Warren-Seharf Asphalt 
Paving Co., 220 F. 857 (C.O.A.7th, 1915) ceitiorari denied 238 U.S. 621, 35 S.Gt. 
603 (1915), 

33 City of Ooi’pus Christi v. Hayward, supra note 15 and City of Hamlin, 
Tex. V. Brown-Crummer Investment Co., 93 F.2d 680 (0. 5th, 1937), cer- 
tiorari denied 303 U.S. 664, 58 S.Ct. 831 (1938), were actions on revenue bonds 
or coupons. Illegality defeated recovery. No point was made of the ‘‘condi- 
tional judgment” problem. 

^3 48 stat 955, as amended by 49 Stat. 1027 (1935), 28 U.S.C. § 400 (1941). 

34 The Act provides that further relief based on a declaratory judgment or 
decree may be granted whenever necessary or. proper. See Chase National 
Bank of the City of New York v. Citizens Gas Co. of Indianapolis, 113 P.2d 
217, 230 (O.C.A.7th, 1940), reversed on another ground, 314 U.S. 63, 62 S.Ct. 
15 (1941).. 
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essentially a form of declstratory judgment. If it should come to 
pass that the federal courts take a narrow view of this subject, the 
mandatory injunction, adequate legal redress not being available, 
may be expected to come to the fore.®® 

“Do the remedial provisions of the state revenue bond enabling 
acts govern in diversity cases in the federal courts? 

“Since the Tompkins decision the problem as to whether state 
unwritten law governs is being formulated in terms of ‘substan- 
tive law’ versus ‘procedure.’ It is the same formulation that had 
previously been employed as to statute law with respect both to 
legal and equitable matters. The so-called Rules of Decisions 
Act,®'^ which constituted a part of the original Judiciary Act, re- 
quires the federal courts to give effect to state statutes creating 
substantive legal rights in cases where they apply and the prin- 
ciple applied as to equitable rights is substanti^ly the same.®® 
There are signs that holders of revenue bonds are destined to do 
some groping in the penumbra between substantive law and pro- 
cedure before it is sufficiently illumined. Already the Circuit 
Court of Appeals for the Second Circuit has held that imder the 
Tompkins case state law governs the question whether the issu- 
ance of mandamus to compel the levy of taxes to pay general obli- 
gation bonds is discretionary with the court. This conclusion led 
the court to abandon a discretion it had exercised in a pre-Tomp- 
kins decision in a similar case arising in the same state.®® In the 
Fourth Circuit, however, Judge Parker has declared for the court 
that the right to mandamus to compel a tax levy to pay general 
obligation bonds is a procedural matter.®^ But he concluded that 
state law governed by force of Rule of Civil Procedure 69(a), 
which requu'es state practice and procedure to be followed in 
procedure on execution and in proceedings supplementary to and 
in aid of judgment.®® A proceeding in the nature of mandamus for 


See **Mandatoi'y Injunction/’ supra. 

26 Erie R. R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct 817 (1938). 

27 1 Stat 92 (1789), 28 U.S.G. § 725 (1941). 

2STliis miicli is conceded even- in Pusey & ' Jones’ Co. v. Hanssen, 261 U.S. 
491, 43 S.Ct 454 (1923). As to the equity aspect since the Tompkins ease 
see Russell v. Todd, 309 U.S. 280, 60 S.Ct 527 (1940) ; and Riihlin v. New York 
Life Ins. Co., 304 U.S. 202, 58 S.Ct 8G0 (1938), 

20 Borough of Fort Lee, N. J. v. United States ex rel. Barker, 104 P.2d 275 
(aC.A.3d, 1-939). 

20 City of Asbury Park, N. J. v.:-ChrIstmas, 78 P.2d 1003 (C.C.A.Sd, 1935). 

21 See BeFoe v. Town of Rutherfordton, 122 F.2d 342, 344 (C.C.A.4tli, 1941). 
ss Bule 69 (a) reads, in part, as follows: 

"‘Process to enforce a judgment for the payment of money shall be a writ 
of execution, unless the court directs otherwise. The procedure on execution, 
In proceedings supplementary to and in aid of a judgment, and in proceedings 
on and in aid of execution shall be in accordance with the practice and pro- 
cedure of the state in which the district court is held, existing at the time 
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the collection of a judgment falls, said he, in the latter category. 
It is extremely doubtful that Rule 69(a) ivill have any bearing 
upon revenue bond remedies because it relates only to judgments 
for the payment of money, presumably general judgments.^® 
Holders of revenue bonds may frequently, as we have observed, 
seek mandamus before obtaining even a special judgment on the 
bonds. Thus, under the Parker view, the state law would not bind 
a federal court upon such questions as whether mandamus or man- 
datory injunction, for that matter, was available as of right or lay 
in the discretion of the court. 

“The revenue bond implications of the Parker view are rather 
disturbing. If the remedial provisions of an enabling act do not 
govern in federal cases there is a serious disability from the out- 
set in planning a revenue bond set-up; the court having jurisdic- 
tion in a given case may be one not bound to respect the remedial 
scheme adopted by the state. That state law entitled bondholders, 
upon default, to a receivership as of right would not carry the day 
in a federal case; the court would apply federal receivership law. 
Concededly there are considerations that militate the other way. 
In times of stress a state court might be constrained to seize upon 
a dubious interpretation of the enabling act favorable to the debt- 
or, It would be to the advantage of the bondholders for the fed- 
eral courts not to be governed by that interpretation. The risk 
of such state court pliability is not believed to be substantial, how- 
ever. This observation is fortified by the record of the state 
courts during the recent depression. Unlike the case of a serious 
general obligation bond default in depression years, moreover, a 
revenue bond default would not be expected to bring into play 
sanctions of dire consequence to the community. Back-breaking 
taxes to pay water boncfe is one thing, a waterworks receivership 
another. 

“This notion of federal court conformity does no violence to the 
substantive law versus procedure formula. The distinction is not 
ultimate; it is merely a working tool with a none-too-fine edge. It 
ought then to be flexible enough to permit treatment of revenue 
bond remedies as substantive rights giving realistic weight to the 
intimate relations of those remedies to the primary right to pay- 
ment from the special fund. The chief obstacle that confronts us 
is the famous case of Pusey & Jones v. Hanssen.®* There, the Su- 
preme Court decided that the district court sitting in Delaware 

the remedy is sought, except that any statute of the United States gorerns to 

the extent that it is applicable.'’ 

salt would be pertinent in the exceptional case where holders of revenue 
bonds recovered generally against the borrower on a breach of trust theory, or 
.what not. 

S4 261 U.S. 491, 43 S.Ot. 454 
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had improperly granted a simple contract creditor a receivership 
of an insolvent Delaware corporation in reliance upon a law of that 
state empowering the chancellor, in his discretion, to grant such 
relief, for the reason that the statute conferred merely a remedy, 
not a substantive right, and thus could not affect federal equity 
proceedings. Mr. Justice Douglas recently added the following 
capstone: 

This Court has frequently admonished that a federal court 
of equity should not appoint a receiver where the appoint- 
ment is not a remedy auxiliary to some primary relief which 
is sought and which equity may appropriately grant.®® 

“The obstacle is not insurmountable. To begin with, an operat- 
ing receivership of a revenue bond project is an independent pri- 
mary remedy, not ancillairy relief. The object is to wrest control 
from the debtor as a direct means of protecting the security and 
effecting payment of principal and interest; it is an adjunct nei- 
ther of a creditor’s bill, nor of foreclosure, nor of any other rem- 
edy. As we have seen, moreover, receivership may be made avail- 
able to the bondholders as of right, unlike the discretionary rem- 
edy created by the Delaware statute involved in the Hanssen case. 
This would appear to be enough to satisfy the Court; Mr. Justice 
Brandeis practically said as much.®® Just why the elimination of 
discretion makes the difference is none too clear to me; it is not 
evident why the one may be said to enter into the primary obliga- 
tion to pay, and the other not. It is an odd contrast with the Fort 
Lee case,®’' where a determination that state law governed was 
made independently in order to enable the court to decide whether 
mandamus was to be treated as discretionary. 

“It is my thesis, that, whether it involves discretionary ele- 
ments or not, the statutory remedial scheme supporting revenue 
bonds is so intimately associated with the special obligation itself 
that the federal courts might, with realism, treat it as part and 
parcel of the obligation, if need be to justify their recognition of 
it. This leaves ample room for procedural differences in the ad- 

35 See Kelleam v. Maryland Casualty Co. of Baltimore, Md., S12 IJ.S. ST7, 
asi, 61 S.Ot 595, (1941). 

3^261 U.B. at 498. Draftsmen of **as of right” provisions doubtless have 
had an eye to the Hanssen case. . 

It should be noted that the problem created by the constitutional right to 
jury trial in federal court actions at common law is not likely to be important 
in revenue bond cases becanse where an equitable remedy, provided by state 
law, is sought, it is unlikely that the remedy at law will be adequate. See 
generally Dobie and Ladd, Cases and Materials on Federal Jurisdiction and 
Procedure (1940), SlO-812, . ■ 

37 Borough of Fort Lee, N. J. v. United States ex rel. Barber, 104 F.2d 275, 
(CG A.3d, 1939). 
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ministration of such remedies.” 42 Col.L.Rev. 395, 436-441 
(1942). 

It has been asserted by a leading authority that the logic of 
the Supreme Court’s decisions and the objectives of the Erie case 
“compel a complete repudiation of the equitable remedial rights 
doctrine in diversity cases.” 2 Moore’s Federal Practice 451 (2d 
ed. 1948). 


SECTION?. DEBT ADJUSTMENT 

In the historical notes in Chapter One, brief reference was 
made to the default record of units of local government during 
periods of financial stringency in the last century. The favorable 
experience of the investing public with municipals during the 
first quarter of the present century dulled the memory of past 
tribulations. The members of the new generation of bond counsel 
and finance men were without practicail experience in working 
out debt adjustments, although they were not unfamiliar with 
bondholders’ remedies. The depression threw them into the 
midst of problems created by the most wide-spread and difficult 
local government defaults in our history. Nor were the states 
and their local units prepared for the shock. It was assumed 
that a state could not by statute force a dissenting creditor to 
participate in a plan of adjustment which modified pre-existing 
contract rights. There was little, if any, permanent legislation, 
vrithin those limits, designed to implement debt adjustment and 
local unit financial rehabilitation. 

While, as wiU later appear, there were instance in the late 
depression of both legislative and local obstructive tactics, the 
basic difficulty lay in sheer inability to pay and the spirit of out- 
right repudiation was little in evidence. In the relatively simple 
situation where a unit otherwise able to pay was thrown into 
default by a peak in its maturity schedules, a refunding which 
would effect a balanced pattern of maturities would constitute 
a solution. The more common and more difficult case entailed a 
reduction in principal or interest, or both, if debt service was to 
be geared to ability to pay. There, too, the upshot was likely to 
be a refinancing involving an exchange of new securities for old, 
but the proems of negotiation was far more complex and difficult. 
In addition to a deal of pulling and hauling the creditors as well 
as the debtors not uncommonly attempted through re-examina- 
tion of the subject of present and future ability to pay. As has 
been forcefully stated elsewhere, the role of bondholders’ reme- 
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dies becomes, in such a situation, ancillary to the primary process 
of negotiation. Report on the Study and Investigation of the 
Work, Activities, Personnel and Functions of Protective and 
Reorganization Committees — ^Part IV Committees for the Hold- 
ers of Municipal and Quasi-Municipal Obligations, 16 et seq. 
(Securities and Exchange Commission, 1936) . 

One device resorted to during the recent period of wholesale 
defaults was the employment by a debtor unit of a i-efunding 
agent, who undertook to negotiate with holders of outstanding 
bonds in exchange for bonds of a refunding issue under a plan 
worked out by the agent and the debtor. Bond houses served as 
agents. The key to the situation lay in the superior knowledge 
of the bond firm, which handled the original distribution of the 
defaulted bonds, as to the current ownership of those bonds. 
Some bond houses actively promoted that type of refunding oper- 
ation in order to earn fees as “fiscal agents.” The weaknesses in 
such a procedure are fairly evident. 


AMERICAN UNITED MUTUAL LIFE INSURANCE 
COMPANY v. CITY OF AVON PARK 

Supreme Court of the United States, 1940. 

Sll U.S. 138, 61 S.Ct 157, rehearing denied 311 U.S. 730, 61 S.Ct. 395. 

Mr. Justice Douglas delivered the opinion of the Court. The 
District Court confirmed a plan for the composition of debts of 
respondent under Ch. IX of the Bankruptcy Act (50 Stat. 653; 
52 Stat. 939, 940) .®® The Circuit Court of Appeals affirmed that 
order. 108 F.2d 1010. Petitioner, a creditor of the city, having 
objected to the confirmation in the courts below, brought the 
case here on a petition for certiorari, which we granted in view 
of the importance of the problems in the administration of the 
composition and reorganization provisions of the Act. 

The city’s composition was a refunding plan worked out by 
it and its fiscal agent,®® R. E. Crummer & Co. Pursuant to the 
fiscal agency contract both parties were to use their best ef- 
forts to induce the creditors to participate in the plan. The city 
was not to pay any of the costs of the refunding, as Crummer was 

38 [Footnotes renumbered.] Tbe Act of August 16, 1937 (30 Stat. 653) under 
wbich the petition was filed e:^lrea June 30, 1940, except in respect to pro- 
ceedings initiated on or prior to that date. That Act, however, was amended 
by the Act of June 28, 1940 (7eth Cong. 8d Sess., c. 438, 54 Stat. 667), which, 
inter alia, extended for another two years the time for filing petitions. 

sas. K. Oi'ummer & Co. is a Delaware eori}oration organized primarily to 
represent clients of an affiliate (see infra, note 4) who had purchased bonds 
In Florida. Beginning in 1931, it had handled the debt problems of over 200 
taxing units. 
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to defray all expenses incident to assembling the bonds, printing 
the refunding bonds, representing the city in proceedings to vali- 
date the new bonds, obtaining a legal opinion approving the 
bonds, etc. The fiscal agency contract provided that Crummer 
was to be compensated for its services and reimbursed for its ex- 
penses by assessing charges against the participating bond- 
holders. This charge was $40 for each $1000 bond; or in case 
the bondholders elected to sell Crummer the interest coupons, 
accrued to July 1, 1937, at one-third of their face amount^ the 
charge was to be $20 per $1000 bond. 

Crummer solicited assents to the plan. Approximately 69% 
of the bondholders accepted. But for the claims held by the 
Crummer interests," and voted in favor of the plan, the requisite 
two-thirds statutory vote, however, would not have been ob- 
tained. Some of these claims had been purchased prior to the 
fiscal agency contract, some later. The average price was ap- 
parently about 50(4 on the dollar. The inference seems clear 
that some of them were acquired in order to facilitate consumma- 
tion of the composition by placing them in friendly hands. But 
the record does not show whether or not Crummer disclosed to 
the bondholders when their assents were solicited that it was a 
creditor as well as the city’s fiscal agent, the extent of the claims 
held by it and its affiliate, the circumstances surrounding their 


^ Under the original plan all such accrued interest coupons were to be ac- 
quired by Crummer at S8-%% of the face amount, which when refunded into 
new bonds, would be held by it subject to purchase by the City at not exceed- 
ing 50% of the face thereof for the first six months, 60% for the succeeding 
six months, 70% for the next six months, and 75% for tlie following six 
months. Due to fears of illegality, the plan was modified. As modified it pro- 
vided that compensation of the fiscal agent was to be 4% of the principal 
debt with the right of any creditor to sell to Crummer the interest accruals 
at 83-%% of their face amount. In the latter event the charge against him 
was reduced to 2% and Crummer held the securities so obtained subject to 
the right of the city to acquire them at the rates above indicated. The fiscal 
agent estimated that it would get substantially tlie same amount of money 
out of the plan whichever option the bondholders elected. 

Interest accruals were to be escrowed. Proceeds of tlie collection of delin- 
quent taxes were to be remitted to the escrow agent who would reduce the 
amount owed hy the city under the escrow by such amount as would result in 
the particular proceeds constituting a pro tanto payment and discharge at 50% 
of par dnring the first six months, 60% during the next six months, 70% cliir- 
ing the next six months, and 75% during the following six months. 

Thus in effect the interest accrnals could be offset against delinquent taxes,, 
the city being able to retire some of its debt at less than par if it could stim- 
ulate tax eollections. The proceeds received by the escrow agent were to be 
held for the benefit of the depositors. 

41 B, B. Crummer & Go. and Brown-Crummer Investment Co. E. B. Cruninier 
was president of both. A majority of the boards of both corporations was 
identical. The Crummer interests had acquired over a third of the claims. 
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acqxiisition, and its intent to vote those claims in favor of the 
plan. No such disclosure was made in the plan. 

The District Court, however, found that the two-thirds of the 
aggregate amount of claims affected by the plan, required by § 
83(d), 11 U.S.C. § 403(d), for confirmation, had assented. It 
also found that Crummer’s compensation was fair and reason- 
able, that the plan and its acceptance were in good faith, and 
that the plan was fair, equitable and for the best interests of 
the creditors, and did not discriminate unfairly in favor of any 
creditor. 

We disagree. The order of confirmation must be set aside. 
It cannot be said that the plan does not discriminate unfairly in 
favor of any creditor, that the acceptances were in good faith, 
that the requisite two-thirds vote of approval had been ob- 
tained. 

Crummer had at least*® three financial stakes in this composi- 
tion: (1) the fee to be collected from the bondholders; (2) 
its speculative position in such of the interest accruals as it might 
acquire from the bondholders at a third of their face amount; 
(3) the profit which might accrue to it or its affiliate, as a re- 
sult of the refunding, on bonds acquired at default prices. 

The court found that the first of these items was reasonable. 
But it apparently deemed the others irrelevant to the inquiry. 

Clearly, however, no finding could be made under § 83(b), 11 
U.S.C. § 403(b), that the compensation to be received by the 
fiscal agent was reasonable without passing on the worth of the 
aggregate of all the emoluments accruing to the Crummer in- 
terests as a result of consummation of the plan. Since that in- 
quiry would necessitate an appraisal of the fiscal agent’s specula- 
tive position in the plan, perhaps the definitive finding demanded 
by the Act could not be made. Yet that is a chance which the 
fiscal agent, not the bondholders, must take; for it is the agent 
who is seeking the aid of the court in obtaining one of the bene- 
fits of the Act. Moreover, to the extent that the aggregate 
benefits flowing to the Crummer interests exceeded reasonable 
compensation for services rendered, their reward would exceed 

There were other emoluments for Criiiiimer. It was granted ^‘exclusive 
.authority” to act for and , on behalf .of' the city for a period of three years “in 
all matters connected ' with, or-. relating to, the exchange.” And in case any 
bonds or coupons were pi'esented for payment or suit instituted thereon the 
city agreed to give Ox’ummer notice before any terms of settlement were 
agreed upon. These provisions, the fact that the Crummer interests hold 
large blocks of claims acquired at default prices, the likely interest of Orum- 
mer in the accrued coupons and its strategic position all point towards future 
speculative possibilities which are not inconsiderable, whatever may be said 
of their unhealthy impact on the city and the public investors alike. 
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what the court could authorize under § 83(b), 11 U.S.C. § 403 
(b) . Furthermore, if any such excess benefits would accrue to 
them, then the plan would run afoul of § 83(e) (1), 11 U.S.C. § 
403(e) (1). For in that event the plan would discriminate un- 
fairly in favor of the Crummer interests as creditors. 

Hence the lack of that essential finding would be fatal in any 
case. It is especially serious here in view of the fact that with- 
out the vote of the fiscal agent the requisite two-thirds accept- 
ance would not have been obtained. Where it does not affirma- 
tively appear that full and complete disclosure of the fiscal 
agent’s interests was made to the bondholders when their as- 
sents were solicited, it cannot be said that those assents were 
fairly obtained. Cf. Rogers v. Guaranty Trust Co., 288 U.S. 123, 
143, 53 S.Ct. 295. And where without such disclosure the fiscal 
agent’s vote was cast for acceptance of the plan, it cannot be 
said that such acceptance was in “good faith” within the mean- 
ing of § 83(e) (5), 11 U.S.C. § 403(e) (5). Here the fiscal agent 
was acting in a dual capacity. While it was representing the city, 
it likewise purported to represent the interests of bondholders. 
The very minimum requirement for fair dealing was the ele- 
mentary obligation of full disclosure of all its interests. And 
the burden was on it to show at least that such disclosure was 
made. Equity and good conscience obviously will not permit a 
finding that an acceptance of a plan by a person acting in a 
representative capacity is in “good faith” where that person is 
obtaining an undisclosed benefit from the plan. 

We have emphasized that full disclosure is the minimum re- 
quirement in order not to imply that it is the limit of the power 
and duty of the bankruptcy court in these situations. As this 
Court stated in Securities and Exchange Commission v. United 
States Realty & Improvement Co., 310 U.S. 434, 455, 60 S.Ct. 
1044: “A bankruptcy court is a court of equity, § 2, 11 U.S.C. 

§ 11, and is guided by equitable doctrines and principles except in 
so far as they are inconsistent with the Act. ... A court 
of equity may in its discretion in the exercise of the jurisdiction 
committed to it grant or deny relief upon performance of a con- 
dition which will safeguard the public interest.” And see Pepper 
v. Litton, 308 U.S. 295, 304, et seq., 60 S.Ct. 238. These prin- 
ciples are a part of the control which the court has over the 
whole process of formulation and approval of plans of composi- 
tion or reorganization, and the obtaining of assents thereto. As 
we said in Case v. Los Angeles Lumber Products Co., 308 U.S. 
106, 114, 60 S.Ct. 1. “The court is not merely a ministerial regis- 
ter of the vote of the several classes of security holders.” The 
responsibility of the court entails scrutiny of the circumstances 
surrounding the acceptances, the special or ulterior motives 
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which may have induced them, the time of acquiring the claims 
so voting, the amount paid therefor, and the like. See Conti- 
nental Insurance Co. v. Louisiana Oil Refining Corp., 89 F.2d 
333. Only after such investigation can the court exercise the 
“informed, independent judgment” (National Surety Co. v. Cor- 
iell, 289 U.S. 426, 436, 53 S.Ct. 678; Case v. Los Angeles Lumber 
Products Co., supra, p. 115) which is an essential prerequisite 
for confirmation of a plan. And that is true whether the assents 
to the plan have been obtained prior to the filing of the petition 
or subsequently thereto. Where such investigation discloses 
the existence of unfair dealing, a breach of fiduciary obligations, 
profiting from a trust, special benefits for the reorganizers, or 
the need for protection of investors against an inside few, or of 
one class of investois from the encroachments of another, the 
court has ample power to adjust the remedy to meet the need. 
The requirement of full, unequivocal disclosure; the limitation 
of the vote to the amount paid for the securities (In re McEwen’s 
Laundry, Inc., 90 F.2d 872) ; the separate classification of claim- 
ants (see First National Bank v. Poland Union, 109 F.2d 54, 55) ; 
the complete subordination of some claims (Taylor v. Standard 
Gas & Electric Co., 306 U.S. 307, 59 S.Ct. 543; Pepper v. Litton, 
supra), indicate the range and type of the power which a court 
of bankruptcy may exercise in these proceedings. That power is 
ample for the exigencies of varying situations. It is not depend- 
ent on expi’ess statutory provisions. It inheres in the jurisdic- 
tion of a court of bankruptcy. The necessity for its exercise 
(Pepper v. Litton, supra, p. 308) is based on the responsibility 
of the court before entering an order of confirmation to be sat- 
isfied that the plan in its practical incidence embodies a fair and 
equitable bargain openly arrived at and devoid of overreaching, 
however subtle. Neglect of that duty is apparent here by inclu- 
sion of the vote of the claims held by the Crummer interests in 
computing the requisite statutory assents, without protection 
of the public investors through the requirement of full disclo- 
sure and of other appropriate safeguards. By the same token 
allowance of compensation to Crummer without scrutiny of 
Crummer’s speculation in the securities does not comport with 
the standards for surveillance required of courts of bankruptcy 
before confirming plans of composition or reorganization or 
before making such allowances. The scope of the power of the 
court embraces denial of compensation to those who have pur- 
chased or sold securities during or in contemplation of the pro- 
ceedmgs. As in case of reorganizations under former § 77B, 
the provision in § 83(b), 11 U.S.C. § 403(b), for allowance of 
“reasonable compensation” for “services rendered” necessarily 
implies “loyal and disinterested service in the interest of the 



670 Remedies Against Local Government Ch. 7 

persons” for whom the claimant purported to act. In re Para- 
mount-Publix Gorp., 12 F.Supp. 823, 828. 

Beyond that is the question of unfair discrimination to which 
we have adverted. Compositions under Ch. IX, like composi- 
tions under the old § 12, envisage equality of treatment of cred- 
itors. Under that section and its antecedents, a composition 
would not be confirmed where one creditor was obtaining some 
special favor or inducement not accorded the others, whether 
that consideration moved from the debtor or from another. In re 
Sawyer, Fed.Cas.No.12,395; In re Weintrob, 240 F. 532; In re 
M. & H. Gordon, 245 F. 905. As stated by Judge Lowell in In re 
Sawyer, supra, “if a vote is influenced by the expectation of ad- 
vantage, though without any positive promise, it cannot be con- 
sidered an honest and unbiased vote.” That rule of compositions 
is but part of the general rule of “equality between creditors” 
(Qarke v. Rogers, 228 U.S. 534, 548, 33 S.Ct. 587) applicable in 
all bankruptcy proceedings. That principle has been imbedded 
by Congress in Ch. IX by the express provision against unfair 
discrimination. That principle as applied to this case necessitates 
a reversal. In absence of a finding that the aggregate emolu- 
ments receivable by the Crummer interests were reasonable, 
measured by the services rendered, it cannot be said that the 
consideration accruing to them, under or as a consequence of the 
adoption of the plan, likewise accrued to all other creditors of 
the same class. Accordingly, the imprimatur of the federal 
court should not have been placed on this plan. The fact that 
the vast majority of security holders may have approved a plan 
is not the test of whether that plan satisfies the statutory stand- 
ard. The former is not a substitute for the latter. They are 
independent. See Case v. Los Angeles Lumber Products Co., 
supra, pp. 114-115. 

Since the cause must be remanded, there are two other mat- 
ters which should be mentioned. Section 83(d), 11 U.S.C. § 
403 (d) , provides that in computing the statutory two-thirds vote 
necessary for confirmation of a plan all claims “owned, held, or 
controlled” by the city shall be excluded. So far as appears, the 
claims held by the Crummer interests were not owned by or held 
for the city. Yet it is by no means clear that they were not “con- 
trol!^” by the city within the meaning of the Act. Claims held 
by a city’s fiscal agent presumptively would seem to fall in that 
prohibited category. The abuse at which the Act is aimed is not 
confined to those cases where the holder of the claims is an agent 
of the city within the strict rules of respondeat superior. Rather, 
the test is whether or not there is such close identity of inter^ts 
between the claimant and the city that the claimant’s assent to 
the plan may fairly be said to be more the product of the city’s 
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influence and to reflect more the city’s desires than an expression 
of an investor’s independent, business judgment. Here there 
was such a close identity of interests between Crummer and the 
city vis-a-vis the refunding as to raise grave doubts as to the 
propriety of allowing those claims to vote in any event. That, 
however, is a question for appropriate flndings by the court 
should another plan be presented. 

Petitioner also urges that the fiscal agency contract between 
Crummer and the city was illegal under the decisions of the Su- 
preme Court of Florida in Taylor v. Williams, 142 Fla. 402, 562, 
756; 195 So. 175, 181, 184; 196 So. 214, and W. J. Howey Co. v. 
Williams, 142 Fla. 415, 562, 756; 195 So. 181, 184; 196 So. 214. 
Under § 83(e) (6), 11 U.S.C. § 403(e) (6), the court must be 
satisfied that the city “is authorized by law to take all action 
necessary to be taken by it to carry out the plan” before it may 
enter a decree of confirmation. Plainly that finding could not 
be made if it was clear, for example, that a taxpayer could en- 
join the issuance of the new bonds or the levy of assessments 
therefor. The courts below did not pass on the applicability of 
these recent Florida decisions to this fiscal agency contract, since 
they were decided after the Circuit Court of Appeals affirmed 
the order of confirmation. Nor do we undertake to decide the 
question, in view of our disposition of the case. It is, however, 
a relevant inquiry to be made by the District Court as, if and 
when another plan of composition is presented, which directly 
or indirectly involves any such fiscal agency contract. 

For the reasons stated we reverse the judgment below and 
remand the cause to the District Court for proceedings in con- 
formity with this opinion. 

Reversed. 


In the difficult cases involving a considerable indebtedness and 
widely-dispersed holdings it was essential to effective negotia- 
tion that there be some form of bondholder representation. The 
most common arrangement was the organization of a protective 
committee under a deposit agreement. Each major class of 
creditors woxild be likely to have its own committee. The devise 
is an obvious borrowing from corporate reorganization exper- 
ience. 


BULLARD V. CITY OF CISCO 

Supreme Court of the United States, 1933. 290 U.S. 179, 54 S.Ct. 1T7. 

Mr. Justice Van Devanter delivered the opinion of the Court. 
This was an action at law brought in the federal court for the 
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Northern District of Texas against the city of Cisco to recover 
on bonds and coupons issued by it. The plaintiffs were citizens 
of States other than Texas — three of New York and one of Ohio. 
The defendant city was a municipal corporation of Texas. 

Of the pleadings it suffices now to say that the plaintiffs in 
their petition alleged that they were owners and holders of the 
bonds and coupons sued on, the former aggregating $14,000 and 
the latter $335,787.50; and that the defendant in its answer chal- 
lenged the court’s jurisdiction by alleging that the plcdntiffs were 
not actual or beneficial owners of the bonds and coupons sued 
on but held them solely for purposes of collection on behalf of 
others who severally were the real owners, and one of whom 
could sue in the federal court because their respective holdings 
were not in excess of $3,000. 

The evidence at the trial, so far as now material, was to the fol- 
lowing effect: The city of Cisco in 1902-1928 issued and sold, 
for considerations duly received, its bonds aggregating a large 
sum. Attached to the bonds were coupons to be paid from time 
to time. The bonds and coupons were all negotiable in form and 
payable to bearer. When this suit was begun the plaintiffs held 
$2,115,000 of the bonds, $14,000 thereof being past due and un- 
paid, and held past due and impaid coupons aggregating $335,- 
787.50. These past due bonds and coupons are the ones in suit 
and the plaintiffs produced them in evidence. 

All of the bonds and coupons held by the plaintiffs were trans- 
ferred to them by prior holders in conformity with, and for pur- 
poses defined in, a bondholders protective agreement of January 
3, 1930. The prior holders were all citizens of States other than 
Texas; but the extent of their respective holdings so transferred 
was not shown by the evidence, save as it disclosed that the cou- 
pons sued on included $5,403.75 which, with the bonds to which 
they pertained, were received from George F. Averili, a citizen 
of Maine; $3,120 which, with the bonds to which they pertained, 
were received from the Title and Guaranty Trust Company, a 
corporate citizen of Ohio; and $5,590 which, with the bonds to 
which they pertained, were received from E. Sohier Welch, a citi- 
zen of Massachusetts. 

The agreement of January 3, 1930, in general outline was much 
like the usual bondholders’ protective agreement. The parties 
to it were, upon one hand, the plaintiffs, who were called the 
bondholders committee, and, on the other hand, all holders of 
bonds or coupons of the city who might thereafter deposit the 
same under the agreement in the manner provided. 

There were introductory recitals that the city had failed to 
make pajments of interest and principal in 1929; that it was de- 
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sirable that holders of the bonds and coupons shoidd “unite and 
organize for the protection of their interests” ; that this protection 
could be “accomplished most effectively and with the least ex- 
pense” through the committee if it were invested “with full power 
and authority in the premises”; and that the committee had con- 
sented to act. Provisions then followed for a depositary which 
was to act on behalf of the committee and under its direction; 
for the deposit of bonds and coupons with the depositary by their 
several holders, the deposit to be such as would transfer to the 
committee “the complete and absolute title”; and for the issue 
to each depositor of a certificate of deposit transferable only 
upon the books of the depositary. Other related provisions de- 
clared that the registered holder of any certificate of deposit 
should be deemed “for all purposes to be the absolute owner 
thereof and of the bonds and/or coupons therein referred to, 
and neither the depositary nor the committee shall be affected 
by any notice to the contrary”; that each depositor should be 
deemed, by reason of his deposit, to have assented to and agreed 
to be bound by all provisions of the agreement; that no depositor 
should have “any right to withdraw any bonds or coupons from 
deposit” or “to take any separate action” with respect to them 
after their deposit; and that deposited bonds and coupons “shall 
not be satisfied or discharged except if and as may be expressly 
declared or provided by the committee”. 

Two paragraphs, particularly defining the title and powers 
which the committee was to have, declared: 

“Seventh: Every depositor, for himself and not for any other, 
hereby sells, assigns, transfers and delivers to the Committee, its 
successors and assigns, each and every bond and coupon deposited 
herexmder by him, and also all his right, title, interest, property 
and claim at law, or in equity, by virtue of said bonds and cou- 
pons . . . and any and all his claims against the City or any 

receiver or receivers, or under any receivership of the City,^® 
or any of its property, to the end that the Committee, as from 
time to time constituted, shall be vested with full legal title to 


43 [Footnotes renumbered.] The references to a possible receivership for 
the city and to enforcement of taxes dedicated to the payment of the bonds 
have explanation in laws of Texas permitting receiverships for cities in cer- 
tain situations, and in other laws of that State requiring the governing body 
of a city before issuing its bonds to ‘^provide for the levy and collection of a 
tax annually sufficient to pay the annual interest and provide a sinking fund 
for the payment of such bonds*” Constitution of Texas, Article II, § 5; Bald- 
win's Texas Statutes, arts. 826, 1024, 1241-1258; Yernon’s Ann.Clv.St (Tex.), 
arts. 826, 1024, 1241-1258 ; City of Cisco charter, article 11, §§ 7, 9, and article 
13, § 4 ; Chapter 46, Texas Cen.Baws of 1920, p, 80 (repealed by Act of March 
13, 1931, c. 26, Texas Gen.Laws of 1031, p. 33). And see Bullard v. Cisco, 18 
F.2d 212. 
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all the bonds and coupons deposited hereunder, and to each and 
every claim based thereon. ... 

“Eighth: The Committee may, as the owner and holder of the 
deposited bonds and coupons, demand, collect and receive aU 
moneys due or payable thereon and may take or cause to be tak- 
en, or participate in or settle, compromise or discontinue, any 
actions or proceedings for the collection of any of the bonds or 
coupons or the protection, enforcement or foreclosure of any 
legal or equitable lien securing or pertaining to same, including 
liens arising from the enforcement of taxes, levies, and assess- 
ments dedicated, levied or available for the service of the bonds,^ 
or for the appointment of a receiver of the City or for any pur- 
pose whatsoever. The Committee may give such directions, exe- 
cute such papers, and do such acts, as the Committee may con- 
sider wise or proper in order to preserve or enforce the rights 
or to advance or serve the interest of the depositors. . . 

Other paragraphs authorized the committee to purchase, ac- 
quire, sell or dispose of any property “which may be or become 
affected by any such lien, foreclosures, or taxes”; to borrow 
money for the purpose of making such purchases or acquisitions, 
discharging liens on property so purchased or acquired, or pay- 
ing obligations and expenses of the committee, or for any other 
purpose of the agreement; and “to pledge all or any part of the 
bond and coupons deposited hereunder as collateral security for 
the payment of any such loan or loans.” 

There were also provisions relating to “a plan or plans for the 
refinancing, readjustment, liquidation or settlement of all of the 
bonds and/or other obligations of said city.” By these provi- 
sions the committee was authorized to prepare or participate in 
preparing such a plan and to include therein arrangements (a) 
for the purchase or acquisition of any properties or securities, 
the purchase or acquisition of which, in the opinion of the com- 
mittee, would aid in advancing the interests of the certificate 
holders, and (b) for the “sale, exchange or disposition” of the 
“whole or any pro rata part of the deposited bonds and coupons.” 
The plan was to be submitted to the holders of certificates of de- 
posit, and each holder was to be taken as assenting thereto un- 
less within thirty days he dissented in writing. If two thirds 
assented the committee was to be at liberty either to make the 
plan operative or to abandon it and submit another. If any plan 
from which there was a dissent was made operative the com- 

■' note 43, ■sixpra/V'' 

'45 A law of Texas particularly authorizes the governing Body of a city to 
“compromise and its indebtedness and to issue new bonds on the basis 

of the compromise. Baldwin’s Texas Statutes, arts. 828-834; Vernon’s Ann. 
CiV.St. (Tex.) arts. 828-834. 
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mittee was required to return to each dissenting certificate holder 
“The bonds and coupons represented by his certificate,” upon the 
surrender of the certificate and the payment by him of “ah 
amount to be fixed by the committee” — ^which amount evidently 
was to be fixed on the basis prescribed in another provision soon 
to be mentioned. 

The agreement further declared that the deposited bonds and 
coupons and all property purchased or acquired by the committee 
should be charged with the payment of the compensation, ex- 
penses, etc., of the committee; that any member of the commit- 
tee might become “pecuniarily interested” in any property or 
matters which might be subject to the agreement or to any plan 
of readjustment; and that the committee should have authority 
to construe the agreement, and its construction thereof, made in 
good faith, should be conclusive and bind the holders of certifi- 
cates of deposit. 

It was also provided that the agreement should not remain in 
force beyond the period of five years from its date, unless ex- 
tended by the committee with the consent of the holders of cer- 
tificates representing a majority in amount of tlie deposited bonds 
and coupons; and that the committee, if considering it expedient, 
might terminate the agreement at any time by a vote of two 
thirds of its members and giving notice thereof to the certificate 
holders. 

Upon the termination of the agreement the securities, cash 
and property held thereunder by the committee were to be dis- 
tributed by the committee among the certificate holders accord- 
ing to the amoimt of deposited bonds and coupons represented 
by their respective certificates, but subject to and upon the con- 
dition that each certificate holder should pay his share, as fixed 
by the committee, of the compensation and expenses of the 
committee, its coxmsel, agents and depositary, and of all indebt- 
edness, obligations and liabilities incurred by the committee. 

From the evidence here outlined the District Court concluded 
(a) that imder the agreement the committee (the plaintiffs) re- 
ceived the bonds and coupons mei-ely as a collection agency 
and had no real ownership of them; (b) that of the owners w'ho 
deposited their bonds and coupons with the committee only three 
were shown to have severally deposited more than $3,000 of 
those sued on; and (c) that the particular bonds and coupons 
received from these three depositors were not in the evidence 
identified or segregated from the others. The court gave effect 
to its conclusions by sustaining the challenge to its jurisdiction 
and dismissing the suit without prejudice. 
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On an appeal by the plaintiffs, the Circuit Court of Appeals 
held that under the agreement the committee received and held 
the legal title to the bonds and coupons simply for purposes of 
collection and had no beneficial ownership; that the depositing 
holders remained the beneficial owners; that as to such of the 
bonds and coupons in suit as could not have been sued on by the 
beneficial owners, because their respective holdings were not in 
excess of $3,000, the suit was not within the jurisdiction of the 
District Court and should have been dismissed; that as to such 
of the bonds and coupons in suit as could have been sued on by 
the beneficial owners, because their respective holdings were in 
excess of $3,000, the suit “was not kept from being one within 
the court’s jurisdiction by the fact that appellants (the commit- 
tee) were vested with the legal title to those instruments simply 
for the purpose of collection”; and that, as the coupons in suit 
included three lots— each of more than $3,000 and apparently 
susceptible of identification and segregation — ^which were re- 
ceived from depositing holders who could have sued thereon in 
the federal court, it was error to dismiss the suit in its entirety 
for want of jurisdiction without distinctly according to the plain- 
tiffs an opportunity by evidence to identify and segregate the 
coupons received in the lots of more than $3,000. 

Thus, the Court of Appeals, while in the main approving the 
District Court’s decision of the jurisdictional issue, pronounced 
its judgment of dismissal erroneous as to a minor part of the 
coupons sued on. For that error the judgment of the District 
Court was reversed with a direction for further proceedings 
conforming to the rulings of the Court of Appeals, 62 F,2d 313. 

The plaintiffs, insisting that the suit in its entirety was within 
the District Court’s jurisdiction, petitioned for certioreiri, which 
this Court granted. 

Under § 41(1), Title 28, U.S.C.,^ two things were essential to 
the jurisdiction of the District Court— one, that the suit be be- 
tween citizens of different States, and the other that the sum or 
value in controversy, exclusive of interest and costs, be in excess 
of $3,000. It was shown and not questioned that the parties— 


46 See. 41. The district coui-ts shall have original jurisdiction as follows: 

(1) First. Of all suits of a civil nature, at common law or in equity, . . . 

where the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of $S, 000, and . . . is between citizens of different States, 
. . . No district court shall have cognizance of any suit (except upon for- 

eign bills of exchange) to recover upon any promissory notes or other chose in 
action in favor of any assignee, or of any subsequent holder if such Instru- 
ment be payable to hearer and he not made by any eoiporation, unless such 
suit might have been prosecuted in such court to recover upon said note or 
other chose in action if no assignment had been made. 
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the plaintiffs on the one hand and the defendants on the other— 
were citizens of different States. The suit was on bonds amount- 
ing to $14,000 and coupons amounting to $335,787.50 — all pay- 
able to bearer, made by the defendant corporation and held by 
the plaintiffs — and recovery was sought of the full amount of 
these bonds and coupons. Thus both jurisdictional requisites 
were apparently present. 

But it is urged that a part of that which made for such ap- 
parent jurisdiction was not real but colorable only, in that the 
plaintiffs had no actual ownership of the bonds and coupons sued 
on, but held them solely for purposes of collection on behalf of 
others who severally were the actual owners but unable to sue 
in the federal court since their respective claims were too small 
to satisfy the jurisdictional requirement. If this were all true 
the conclusion would follow that the suit was not properly within 
the jurisdiction of the District Court and should have been dis- 
missed under § 80, Title 28, U.S C.^" 

On the other hand, if the transfers whereby the plaintiffs 
came to hold the bonds and coupons were not merely colorable or 
simply for purposes of collection, but were real and intended to 
invest the plaintiffs with the full title, even though in trust for 
purposes of which the transferrers ultimately would be the chief 
beneficiaries, it is quite plain that the plaintiffs could sue in the 
federal court notwithstanding the several transferrers, by reason 
of their small holdings, may have been unable to do so. With 
one accord prior decisions of this Court show that the right of 
a transferee of corporate bonds and coupons, payable to bearer, 
to sue in a federal court, notwithstanding a disability of his trans- 
feiTers in that regard, turns on the nature of the transfer — 


47 Sec. 80. “If in any suit commenced in a district court, or removed from 
a State court to a district court of the United States, it shall appear to the 
satisfaction of the said district court, at any time after such suit has been 
brought or removed thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the jurisdiction of said dis- 
trict court, or that the parties to said suit have been improperly or collusively 
made or joined, either as plaintiffs or defendants, for tlie piirxiose of creating 
a ease cognizable or removable under this chapter, the said district c-oiirt shall 
proceed no further therein, but shall dismiss the suit or remand it to the 
court from which it was removed, as justice may require, and shall make 
such order as to costs as shall be just.’* 

As examples of the enforcement of this provision, see Williams v. Nottawa, 
104 U.S. 209; Bernards Township v. Stebbins, 109 U.S. 341, 354-356, 3 S.Ot 
252; Farmington v. Pillsbury, 114 U.S. 138 , 143-146, 5 S.Ct. 807; Lake County 
V. Dudley, 173 U.S. 243, 252-254, 19 S.Ct 398 ; Waite v. Santa Cruz, 184 U.S. 
302, 325-329, 22 S.Ct 327 ; Woodside v. Beckham, 216 U.S. 117, 30 S.Ot 367. 
And see Crawford v. Neal, 144 U.S. 585, 593, 12 S.Ct 759; Black & White 
Taxicab Go. v. Brown & Yellow Taxicab Go., 276 U.S. 518, 524, 48 S.Ct 404. 
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whether it be real or only a colorable device to enable the trans- 
ferrers, through the favor and name of the transferee, to invoke 
a f ederal jurisdiction which they could not invoke in their own 
right.** 

We are of the opinion that the purpose of the agreement of 
January 3, 1930, was not to create a mere collection agency, nor 
to set up a merely colorable devise for circumventing restrictions 
on federal jurisdiction, but to put the bonds and coupons — ^the 
owners of which were numerous and widely scattered — ^into an 
express trust — ^to be managed emd administered by four trustees 
—for the purpose of conserving, salvaging and adjusting the in- 
vestment — the municipcil debtor having become financially em- 
barrassed. The depositing owners, or succeeding certificate 
holders, were to be the cestuis que trustent or beneficiaries. The 
plaintiffs were to be the trustees. Although not called trustees 
in the agreement, they necessarily had that status by reason of 
the rights, powers and duties expressly assigned to them. There 
was a distinct declaration that they should have full title to the 
deposited bonds and coupons, and this was fortified by other 
provisions defining the control and power of disposal which the 
trustees were to have over them. 

Counsel for the defendant inquire — ^If the committee were to 
be the legal owners of the bonds and coupons, why were they 
authorized to borrow money and pledge the bonds and coupons 
for its repayment, as also to do other things which legal owners 
would be free to do without special authorization. The answer 
is obvious. The title and authority confided to the persons con- 
stituting the committee were confided to them as trustees, and 
not in their personal right, and there was need for carefully 
and fully defining the authority; for trustees are not permitted to 
go beyond such as is given expr^sly or by necessary implication. 

To summarize, we think it apparent from the agreement as a 
whole that resort to litigation was not the principal thing in mind 
when it was being made, and that what was intended was to in- 
vest the trustees with full title and such discretionary powers as 
might enable them to effect a helpful adjustment of the situation 
through refinancing, composition, exchange of securities and 
other means, including litigation if needed. 

As the transfers under which the plaintiffs held the bonds and 
coupons were made to them as trustees, were real and not simply 
for purposes of collection, and invested them with the full title, 
they were entitled, by reason of their citizenship and of the 
amount involved, to bring the suit in the federal court. The bene- 


See cases .cited in note 47. 
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ficiaries were not necessary parties and their citizenship was 
immaterial.^® 

The judgments of both courts below must be reversed and the 
cause remanded to the District Court for further proceedings in 
conformity with this opinion. 

Judgments reversed. 


The Securities and Exchange Commission study, previously 
cited, concluded with the following paragraph (p. 125): 

We . . . submit that regulation of the personnel 

and practices of protective committees in connection with 
municipal debt readjustments is absolutely essential. This 
conclusion is amply supported by the many instances cited 
of committees whose members have interests adverse to 
those of the investors whom they purport to represent; of 
committees whose mode of organization and subsequent ac- 
tivities are calculated to discourage the investigation and 
prosecution of possible causes of action in favor of bond- 
holders or of the debtor; of committees which have profited 
extensively from their trust by voting themselves payments 
for expenses, compensation, and otherwise; of committees 
which have distributed patronage to attorneys, depositaries, 
secretaries, agents and others with a liberal hand; and of 
committees which, if not actively injuring investors, have 
found it possible, thanks to the usual ironclad deposit agree- 
ment, to do nothing for bondholders while milking their 
securities. 

Note the suggestions of William O. Douglas, “The Legal Prob- 
lem of Control over Protective Committees for Municipal and 
Quasi-Municipal Obligations” 2 Leg.Notes on Loc.Gov’t 81 
(1936). 

See also George H. Dession, “Municipal Debt Adjustment and 
the Supreme Court” 46 Yale L.J. 199 (1936) . 

No legislation regulating pi’otective committees has been en- 
acted by Congress. Municipals are exempted from the applica- 
tion of the Securities Act. 15 U S.C.A. § 77c (2) . The Municipal 
Bankruptcy Act does have certain pertinent provisions. Under 
11 U.S.C.A. § 403(b) no allowances of any character may be 
made to committees or other representatives of creditors except 
as may be provided for in the plan of composition. Section 403 
(e) requires the judge to examine all proposals, deposit agree- 
ments and other papers relating to the plan and take evidence 


49 Dodge V. Tulleys, 144 U.S. 451, 465-450, 12 S.Ct. T2S; Coal Co. v. Blatch- 
ford, 11 Wall. 172, 175 ; Knapp v. Eailroad Co., 20 Wall. 117, 123-124. 
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under oath to determine whether the fiscal agent or any one else 
promoting the composition is to be compensated directly or in- 
directly by both the petitioner and creditors. If such a practice 
is found to exist the judge must dismiss the proceeding and tax 
the costs against the offending persons, or the petitioner unless 
the plan be timely modified to eliminate the possibility of any 
such practice. 

As for state regulation, it is worthy of note that in a proceed- 
ing under the federal act by a New Jersey unit state law exacts 
that every allowance made in a plan of composition to represen- 
tatives of creditors be approved in writing by the Municipal 
Finance Commission. N.J.Stat. Ann. 52:27-43 (West, Supp.1947) . 

For the most part state attacks upon the financial difficulties 
of local government have been piecemeal. Literally hundreds of 
statutes concerned with the subject were enacted during the 
1930s. In some instances the local burden was eased by state 
assumption of public functions or services hitherto carried on at 
local expense. Thus, West Virginia took over secondary roads 
from the counties. State assumption of local debt, however, 
was negligible; constitutional provisions barred the way in many 
jurisdictions. State aid to local units and tax-sharing were in- 
creased in many states. Enabling statutes broadened local power 
to levy excises and exact service charges. There was a large 
volume of funding and refunding legislation. In Kansas and sev- 
eral other states cash basis laws authorizing funding of floating 
debt subject to future cash basis operation were adopted. Laws 
governing sinking fund administration were tightened. These 
are but illustrations. Speaking generally, it can be said that the 
emphasis in some of this legislation was upon meeting the claims 
of creditors, in some upon the immediate survival objective of 
keeping local government going and in still other upon long- 
range rehabilitation. It remains to consider resort to state ad- 
ministrative supervision and control as both preventive and reme- 
dial devices. But first a word about obstructive legislation. 

A number of measures, considered obstructive by creditor 
groups, were tried in Florida. A constitutional amendment, broad 
enough to cover debt service levies supporting outstanding bonds, 
exempted homesteads up to a valuation of 35,000 from taxation. 
This was declared ineffective as to outstanding securities. Board 
of Public Instruction for Bay County v. State ex rel. Barefoot, 
145 Fla. 482, 199 So. 760 (1941); State ex rel. Sovereign Camp, 
W.O.W., V. Boring, 121 Fla. 781, 164 So. 859 (1935). See, how- 
ever, as to industrial exemptions, American Can Co. v. City of 
Tampa, 152 Fla. 798, 14 So.2d 203 (1943). By statute separate 
payment of operating expense and debt service taxes was au- 
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thorized. Local authorities were empowered to compromise de- 
liaquent taxes. This paved the way for collecting operating 
levies and compromising debt service taxes. Note the comment 
of bond counsel before the Securities and Exchange Commission 
reproduced in the protective committee study, cited supra, at 23- 
24. Another technique was to make bonds and matured interest 
coupons acceptable at par in payment of taxes. It was success- 
fully attacked in the federal courts as an impairment of the ob- 
ligation of bonds outstanding at the time the statute was enacted. 
WaU V. McNee, 87 F.2d 768 (C.C.A.5th, 1937) . 

Several states, notably New Jersey and North Carolina, in 
both of which defaults were heavy, have made significant and 
very hopeful provision for the use of state administrative ma- 
chinery with the dual purpose of preventing local financial diffl- 
culties and affecting rehabilitation where preventive measures 
failed. In North Carolina, the Local Government Commission, 
exercises regular supervisory authority over local borrowing and 
sinking fund administration. (The latter is stiU important since 
much depression refinancing involved the issuance of term bonds 
to minimize the risk of defaults on the refunding issues.) The 
New Jersey Municipal Finance Commission exercises regular su- 
pervision over local budgeting and spending and employs sweep- 
ing temporary fiscal controls under conditions of default or cer- 
tain other fiscal disorders. 

We have seen that a judicial receivership is not well-suited to 
the situation of a general-function local unit in default on general 
obligations. An administrative receivership, however, is quite 
another thing. By its use problems of separation of powers could 
be avoided. To be effective the “receiver” would have to be in a 
position “to conserve assets” and be afforded, during the period 
of negotiation and adjustment, the benefit of a “stay” of individ- 
ual creditor suits to enforce payment of particular claims. The 
draftsmen of the New Jersey act successfully met these require- 
ments. Hourigan v. North Bergen Township, 113 N.J.L. 143, 172 
A. 193, 785 (1934) . The question remained whether a state com- 
position law could make minority holders of pre-existing local 
obligations fish or cut bait. In 1942 the United States Supreme 
Court determined that, vrithin limits, this coxild be done despite 
the contract clause of the Constitution. In the meantime the 
belief that it would take federal legislation to meet the problem 
of the dissenting creditor was a major influence in bringing about 
enactment of a federal municipal bankruptcy act. 

Litigation bearing upon the validity of the federal enactments 
is discussed briefly in the opinion in the principal case which fol- 
lows. It is now well established that an adjudication in bankrupt- 
cy and liquidation are not essential to the effective exercise of 
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the bankruptcy power of Congress. Congress may provide a 
method of voluntary composition of debts which involves neither 
of those elements. Continental Illinois National Bank & Trust 
Co. v. Chicago, R. 1. & P. Ry. Co., 294 U.S. 648, 55 S.Ct. 595 
(1935) . The view of some students of the subject that a mu- 
nicipality is not a fit subject for bankruptcy since “bankruptcy” 
postulates a debtor imder control of the court “whose estate is 
at the disposal of his creditors” has not prevailed. See Garrard 
Glenn, Liquidation §§ 415-419 (1935). In holding the original 
act invalid the Supreme Court assumed that it dealt with a sub- 
ject within the bankruptcy power but concluded broadly, four 
judges dissenting, that a proceeding under the act would en- 
croach upon state sovereignty, even though entirely voluntary 
and authorized by state statute. The majority assumed, in effect, 
that there was an unconstitutional interference with state fiscal 
affairs to which a state could not consent, especially since the 
state statute would amount to an impairment of pre-existing con- 
tract obligations. Ashton v. Cameron County Water Improve- 
ment District, 298 U.S. 513, 56 S.Ct. 892 (1936). 

The second act was drafted along lines which emphasized the 
composition of debts theory. Thus, while the original act re- 
quired, in case of drainage and other conservation districts, plan 
approval by only thirty per centum of affected creditors at the 
time of filing the voluntary petition, the new act required fifty- 
one per centum in all cases. The Supreme Court upheld that 
statute in United States v. Bekins, 304 U.S. 27, 58 S.Ct. 811 
(1938). State action authorizing local units to proceed under 
the statute was characterized as cooperation, not abdication. It 
may be doubted that the new provisions in the second act were 
controlling in the Bekins case. While the general principle that 
the Federal Government may not invade the state domain of 
control over local government was fully acknowledged by the 
Court, it may be urged that the cooperation theory of the Bekins 
case was likewise applicable to the first statute. So long as ap- 
proval by a majority of affected creditors was made essential 
to jurisdiction to approve a plan, there is no evident constitu- 
tional necessity that there be majority approval or even a plan, 
at the time a petition looking to an ultimate composition of debts 
is filed. But see GUes J. Patterson, “Municipal Debt Adjustments 
under the Bankruptcy Act” 90 Univ. of Pa.L.Rev. 520, 525, et 
seq. (1942). 

The 1937 act was adopted as a temporary emergency measure. 
Its life was extended from time to time down to June 30, 1946. 
By a statute approved July 1, 1946 Congress made the act a per- 
manent part (Chapter IX) of the Bankruptcy Act. 60 Stat. 409. 
Onlv certain salient provisions of the measure will be outlined 
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here. The temporary law was confined to certain types of gen- 
eral function and special function local units endowed with the 
power to levy property taxes or assessments, or both. Only very 
limited jurisdiction with respect to revenue bonds was conferred. 
The permanent act greatly broadens the coverage to embrace 
debt-incurring local units and revenue bonds generally. 

Any local unit within the sweep of the act may file a petition 
under it “stating that it is insolvent or unable to meet its debts 
as they mature.” The petition must be accompanied by a plan 
of composition and state that creditors of the unit owning not 
less than fifty-one per centum in amount of the securities affected 
by the plan (exclusive of securities owned or controlled by the 
unit) have accepted it in writing- The plan may include provi- 
sions modifying the rights of creditors or any class of them either 
through the issuance of new securities or otherwise. The judge 
may not confirm a plan until it has been accepted in writing by 
creditors holding “at least two-thirds of the aggregate amount 
of claims of all classes affected” and which have been admitted 
by the unit or allowed by the judge. 

There was incorporated in the permanent law a provision which 
imposes upon the court the duty of determining, before final 
decree shall be entered, that securities deposited by the unit for 
delivery to creditors have been lawfully authorized and will con- 
stitute valid obligations when delivered and that the provisions 
for payment are valid. 

In 1942 a competent student of the subject expressed the 
opinion that the temporary act should not be renewed after 
June 30, 1942, on the grounds that the situation which provoked 
the enactment had largely been met and to continue the life of 
the law might invite deliberate defaults with a view to obtaining 
easier terms from creditors. Giles J. Patterson, op. cit. supra, 
at 532. Perhaps his fears are exaggerated. Is it likely that many 
units able to pay would jeopardize their credit by deliberate de- 
faults? The federal courts administering the act are not apt to 
be insensitive to the interests of creditors. The petition, m any 
event, must be accompanied by a plan of composition approved 
in writing by fifty-one per centum in amount of the creditors 
affected. Instead, however, of standing on that requirement, 
there is reason to urge its elhnination. Until the court tak^ 
jurisdiction there is, under the federal act, no way of staying in- 
dividual proceedings by creditore and thereby holding things in 
statu quo to facilitate negotiation. 
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FATTOUTE IRON AND STEEL CO. v. CITY OF ASBURY 

PARK 

Supreme Court of the United States, 1942. 316 U.S. 502, 62 S.Ot. 1129. 

Mr. Justice Frankfurter delivered the opinion of the Court. 

A New Jersey statute, adopted in 1931, N.J.S.A. 52:27-1 et 
seq., authorized state control over insolvent municipalities. By 
a supplementary law, N.J.S.A. 52:27-34 et seq., enacted in 1933, 
a plan for adjustment of the claims of creditors of such an insol- 
vent municipality could be made binding upon aU creditors. The 
question is whether an adjustment so authorized by a state im- 
pairs rights in violation of the Constitution of the United States. 

The City of Asbury Park is a seashore resort with a r^ident 
population of 15,000. It presents a familiar picture of optimistic 
and extravagcint municipal expansion caught in the destructive 
grip of general economic depression: elaborate beachfront im- 
provements, costs in excess of estimates, deficits not annually met 
by taxation, declining real-estate values, inability to refinance a 
disproportionately heavy load of short-term obligations, and, 
inevitably, default. Accordingly, in January, 1935, availing 
themselves of the New Jersey Municipal Finance Act, creditors 
applied to the Supreme Court of New Jersey to place the state 
Municipal Finance Commission in control of the city’s finances. 

The legislation was enacted “to meet the public emergency 
arising from a default in the payment of municipal obligations, 
and the resulting impairment of public credit”. Laws of New 
Jersey 1931, c. 340, § 405, N.J.S.A. 52:27-65. In broad terms, the 
legislation, through combined administrative and judicial action, 
adapted the underlying principles of an equity receivership to the 
solution of the problem of insolvent municipalities. By a supple- 
menting act, Laws of New Jersey 1933, c. 331, N.J.S.A. 52:27-34 
to 52:27-39, a “plan of adjustment or composition of the claims of 
all creditors” may be submitted on their behalf to the supreme 
court of the state. If approved by 85 per cent in amount of the 
creditors and by the municipality and the Commission, such plan 
of adjustment may be adopted “if the court by its justice deter- 
mines (1) that the municipality is unable to pay in full accord- 
ing to their terms the claims proposed to be adjusted or com- 
posed, and perform its public functions and preserve the value 
of property subject to taxation, (2) that the adjustment or com- 
position is substantially measured by the capacity of the mu- 
nicipality to pay, (3) that it is in the interest of all the creditors 
affected thereby, and (4) that it is not detrimental to other credi- 
tors of the municipality.” The plan cannot be authorized, how- 
ever. if it involve any reduction of the principal amount of any 
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outstanding obligation. Any creditor is entitled to appear and 
to be heard, but a plan which is so authorized by the court is 
binding upon all creditors whether or not they appear, and the 
substitution of new obligations for old in carrying out the plan is 
made effective from the day fixed by judicial order. To effec- 
tuate such a plan, the Act provides further that the court shall 
retain jurisdiction and “thereafter no creditor whose claim is 
included in such adjustment or composition shall be authorized to 
bring any action or proceeding of any kind or character for the 
enforcement of his claim except with the permission of the su- 
preme court and then only to recover and enforce the rights 
given him by the adjustment or composition.” 

50 The text of the legislation as incorporated in N.J.Kevised Statutes (1937) j 
tit. 52, c. 27, indicates the careful character of the legislation: 

“52:27-34. Petition by creditors; plan of adjustment or composition; par- 
ties ; notice. Upon the yerified petition of any creditors of a municipality in 
which the commission shall function, made on behalf of themselyes and all 
other creditors of the municipality, for the approval of a plan of adjustment 
or composition of the claims of all creditors or of a class or classes of them 
similarly situated, which plan shall be submitted with and made a part of the 
petition, the, supreme court by a justice thereof may take jurisdiction of the 
subject matter and order the filing of the petition in the office of the clerk 
of the supreme court. 

“The municipality and the commission shall be made parties to such proceed- 
ing. All creditors of the municipality shall be made parties thereto by notice 
to be published and given -in such manner as the supreme court by its justice 
may direct. Any creditor of the municipality may appear and assert his 
rights. 

“52:27-35. Allegations in petition. In the petition the creditors shall allege 
that the municipality is or will be unable to pay in full according to their 
terms the claims proposed to be adjusted or composed and perform its public 
functions and preserve the value of property subject to taxation, that the ad- 
justment or composition proposed in the plan is substantially measured by the 
capacity of the mimicipality to pay, is in the interests of all the creditors 
affected thereby, and is not detrimental to other creditors of the municipality. 

“52:27-36. Approval by supreme court justice of plan of adjustment or com- 
position ; findings. In any such proceeding, after hearing on the plan pro- 
posed or on the plan as modified by order and if such plan as proposed or 
modified is approved in writing by creditors representing eighty-five per cent 
in amount of the indebtedness affected thereby and by the municipality and 
the commission, the supreme court by a justice thereof may by order authorize 
and approve such adjustment or composition if the court by its justice de- 
termines (1) that the municipality is unable to pay in full according to their 
terms the claims proposed to he adjusted or composed, and perform its public 
functions and preserve the value of property subject to taxation, (2) that the 
adjustment or composition is substantially measured by the capacity of the 
municipality to pay, (3) that it is in the interest of all the creditors affected 
thereby, and (4) that it is not detrimental to other creditors of the municipality. 

“52:27-37. Approved plan binding on all creditors; substituted obligations. 
The plan of adjustment so authorized and approved shall forthwith and with- 
out any further action of any kind be binding upon all the creditors included in 
the plan, whether or not they appear in the proceeding. In so far as said plan 
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Pursuant to this legislative scheme, the City of Asbury Park 
was on March 7, 1935, placed under the control of the Municipal 
Finance Commission; on February 1, 1936, a plan for the re- 
funding of its bonded debt was filed in the state supreme court, 
and that court took jurisdiction of the proceedings; the plan, 
as amended, was approved by the court on July 21, 1937; on 
September 28, 1937, it was duly approved by the Municipal 
Finance Commission; on April 29, 1938, it was consented to by 
creditors representing “85 per cent in amount of the indebted- 
ness affected” by the plan; and on June 15, 1938, it was put into 
operation. The plan provided for the refunding of $10,750,000 of 
outstanding bonds; these were to be exchanged by the consent- 
ing creditors for new bonds to be issued in accordance with the 
terms of the plan approved by the court. 

The appellants were holders of defaulted bonds and interest 
coupons issued by the City of Asbury Park in 1929 and 1930 — 
prior, therefore, to the legislation which authorized the pro- 
ceedings resulting in the challenged refunding scheme. The 
bonds of the appellants were part of the $10,750,000 of refunded 
bonds which, under the adjustment decreed by the court, could 
only be converted into new bonds maturing in 1966 and bearing 
a lower rate of interest than the original bonds. Deeming the 
arrangement authorized under the New Jersey statute to be vio- 
lative of the Constitution of the United States, the appellants 
brought this suit for the face value of the old bonds and coupons. 
The Supreme Court of New Jersey dismissed the suit, 19 A.2d 
445, 19 N.J.Misc. 322; the Court of Errors and Appeals affirmed 
the dismissal, 127 N.J.L. 239, 21 A.2d 796; and the case is here 


provides for the substitution of any new bonds, notes or other obligations of 
the municipality in place of any outstanding bonds, notes or other obligations, 
or claims then outstanding, such substitution shall be effectual from and after 
such date as may be fixed in such order. 

“52:27”-38. Continuance of stay of proceedings against municipality ; action 
by creditor to enforce claim restricted. After the institution of any proceeding 
provided for by this article and pending the determination thereof, the supreme 
court by a justice thereof may by order continue the stay provided by sections 
52 :27--32.1 and 52:27-^3 of this titl^^ 

“In the event that a plan shall be authorized and approved pursuant to this 
article the court shall retain jurisdiction of such proceeding and thereafter no 
creditor whose Claim is included in such adjustment or composition shall be au- 
thorized to bring any action or proceeding of any kind or character for the 
enforcement of his claim except with the permission of the supreme court and 
then only to recover and enforce the rights given him by the adjustment or 
composition. y,'. , 

“52:27~3€». Reduction in principal of outstaiiding notes or bonds prohibited. 
Notwithstanding any provisions of this article the commission shall not ap- 
prove any adjustment or composition, or plan presented pursuant to this 
article, which provides for the reduction in the principal amount of any out- 
standing notes or bonds of the municipality.” 
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on appeal under § 237 (a) of the Judicial Code, as amended, 28 
U.S.C. § 344(a), 28 U.S.C.A. § 344(a). 

If the New Jersey legislation which is the foundation of the re- 
funding plan for the City of Asbury Park is valid, appellants’ 
claim on the old bonds was barred by law, and the judgment be- 
low must stand. The validity of that legislation is assailed on 
two grounds. It is contended, first, that the New Jersey laws 
constitute municipal bankruptcy legislation, that that field of 
lawmaking has been preempted by Congress, and that the New 
Jersey legislation is therefore inoperative. To this argument a 
few dates furnish a short answer. The present court proceedings 
began on February 1, 1936. The first federal Municipal Bank- 
ruptcy Act, 11 U.S.C.A. § 301 et seq. was declared unconstitution- 
al on May 25, 1936. Ashton v. Cameron County Water Imp. Dist., 
298 U.S. 513, 56 S.Ct. 892, 80 L.Ed. 1309. The refunding plan 
now assailed was approved, as we have seen, on July 21, 1937. 
It was thus authorized more than a year before the enactment 
of the only relevant federal statute, the Act of August 16, 1937, 
50 Stat. 653, amending the Bankruptcy Act, 11 U.S.C.A. § 401 et 
seq. to provide for the composition of indebtedness of taxing 
agencies. Assuming Congress had power to do so, this Act did 
not profess to terminate a pending state court proceeding like 
that now in question. It would offend the most settled habits in 
the relationship between the States and the nation to imply such 
a retroactive nullification of state authority over its subordinate 
organs of government. 


We prefer, however, to dispose of this objection on a broader 
ground. Not until April 25, 1938, was the power of Congress to 
afford relief similar to that given by New Jersey for its munici- 
palities clearly established. United States v. Bekins, 304 U.S. 27, 
58 S.Ct. 811, 82 L.Ed 1137, and then only because Congress had 
been “especially solicitous to afford no ground” for the “objection” 
that an exercise of federal bankruptcy over political subdivisions 
of the State “might materially restrict (its) control over its fiscal 
affairs” whereby states would no longer be “free to manage 
their own affairs”. The statute was “carefully drawn so as not 
to impinge on the sovereignty of the State. The State retains 
control of its fiscal affairs. The bankruptcy power is exercised 
. only in a case where the action of the tsixing agency in 
carrying out a plan of composition approved by the bankruptcy 
court is authorized by state law.” 304 U.S. at pages 50, 51, 58 
S.Ct. at page 815, 82 L.Ed. 1137. New Jersey expressly prohibits 
any municipality to avail itself of a federal bankruptcy act “un- 
less the approval of the municipal finance commission . . . 

he fiist had and obtained”. Revised Statutes of New Jersey 
(1937) , 52 :27-40, N.J.S. A. 52:27-40. The City of Asbury Park 
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has never attempted to resort to a federal bankruptcy court, and 
the New Jersey Municipal Finance Commission has not author- 
ized it to do so. Can it be that a power that was not recognized 
until 1938, and when so recognized was carefully circumscribed 
to reserve full freedom to the states, has now been completely 
absorbed by the federal government — that a state which, as in 
the ease of New Jersey, has after long study devised elaborate 
machinery for the autonomous regulation of problems as pe- 
culiarly local as the fiscal management of its own household, is 
powerless in this field ? We think not. 

This brings us to the second and main contention, namely, that 
the appellants’ claims in the form of the bonds and coupons issued 
by the City of Asbury Park, constituted contracts, the obligation 
of which is impaired by the denial of their right to recover there- 
on and by their transmutation, without their consent, into the 
securities authorized by the plan of adjustment. 

The principal asset of a municipality is its taxing power and 
that, unlike an asset of a private corporation, can not be avail- 
able for distribution. An unsecured municipal security is there- 
fore merely a draft on the good faith of a municipality in exer- 
cising its taxing power. The notion that a city has unlimited 
taxing power is, of course, an illusion. A city cannot be taken 
over and operated for the benefit of its creators, nor can its 
creditors take over the taxing power. Indeed, so far as the fed- 
eral Constitution is concerned, the taxing power of a municipality 
is not even within its own control — it is wholly subordinate to the 
unrestrained power of the state over political subdivisions of its 
own creation. “A municipal corporation . . . is a repre- 

sentative not only of the State, but is a portion of its govern- 
mental power. . . . The State may withdraw these local 
powers of government at pleasure, and may, through its legisla- 
ture or other appointed channels, govern the local territory as 
it governs the State at large. It may enlarge or contract its 
powers or destroy its existence.” United States v. RaUroad Com- 
pany, 17 WaU. 322, 329, 21 L.Ed. 597. And see Hunter v. Pitts- 
burgh, 207 U.S. 161, 28 S.Ct. 40, 52 L.Ed. 151. 

In effect, therefore, the practical value of an unsecured claim 
against the city is inseparable from reliance upon the effective- 
ness of the city’s taxing power. The only remedy for the en- 
forcement of such a claim is a mandamus to compel the levying of 
authorized taxes. The experience of the two modem periods of 
municipal defaults, after the depressions of ’73 and ’93, shows that 
the right to enforce claims against the city through mandamus 
is the empty right to litigate. See Hillhouse, Lessons from Pre- 
vious Eras of Default (chap. IV in Chatters, Municipal Debt De- 
faults); Report of the Securities and Exchange Commission on 
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the Study and Investigation of the Work, Activities, Personnel 
and Functions of Protective and Reorganization Committees 
(1936), Pt. IV: Committees for the Holders of Municipal and 
Quasi-Municipal Obligations, passim; Dimock, Legal Problems 
of Financially Embarrassed Municipalities, contained in Sum- 
mary of Proceedings, American Bar Ass’n, 1st Annual Meeting 
(1935) , Section of Municipal Law, p. 12. 

How, then, can claims against a financially embarrassed city 
be enforced? Experience shows that three conditions are essen- 
tial if the municipality is to be kept going as a political community 
and, at the same time, the utmost for the benefit of the creditors 
is to be realized; impartial, outside control over the finances of 
the city; concerted action by all the creditors to avoid destruc- 
tive action by individuals; and rateable distribution. In short, 
what is needed is a temporary scheme of public receivership over 
a subdivision of the state. A policy of evei-y man for himself is 
destructive of the potential resources upon which rests the tax- 
ing power which in actual fact constitutes the security for un- 
secured obligations outstanding against a city. 

To deny a state the means of giving substance to the taxing 
power which alone gives meaning to unsecured municipal obliga- 
tions, is to hold in effect that the right to pursue a sterile litiga- 
tion is an “obligation” protected by the Constitution of the United 
States. For there is no remedy when resort is had to “devices 
and contrivances” to nullify the taxing power which can be 
carried out only through authorized officials. See Rees v. City 
of Watertown, 19 Wall. 107, 124, 22 L.Ed. 72. And so we have 
had the spectacle of taxing officials resigning from office in oi*der 
to frustrate tax levies through mandamus, and officials running 
on a platform of willingness to go to jail rather than to enforce a 
tax levy (see Raymond, State and Municipal Bonds, 342-43), and 
evasion of service by tax collectors, thus making impotent a 
court’s mandate. Yost v. Dallas County, 236 U.S. 50, 57, 35 S.Ct. 
235, 236, 59 L.Ed. 460. But if taxes can only be protected by the 
authority of the state and the state can withdraw that authority, 
the authority to levy a tax is imported into an obligation to pay an 
unsecured municipal claim, and there is also imported the power 
of the state to modify the means for exercising the taxing power 
effectively in order to discharge such obligation, in view of condi- 
tions not contemplated when the claims arose. Impairment of an 
obligation means refusal to pay an honest debt; it does not mean 
contriving ways and means for paying it. The necessity com- 
pelled by unexpected financial conditions to modify an original 
arrangement for dischai^ing a city’s debt is implied in every 
such obligation for the very reason that thereby the obligation is 
discharged, not impaired. 

Fobdiiam Local Got.TJ.G.B.— 44, 



690 Remedies Against Local Government Ch. 7 

More than fifty years ago, Lord Bryce pointed out that the debt 
and taxation of American cities had reached “an alarming 
figure”. Bryce, The American Commonwealth, p. 607. Begin- 
ning with 1915, the evil consequences of the unhealthy financial 
conditions of New Jersey municipalities began to occupy the at- 
tention of its legislature. Investigations by expert bodies led to 
a series of enactments tightening state control over municipal 
finances. See Reports of New Jersey Legislative Commission for 
the Survey of Municipal Financing, 1915, 1916, 1917; Reports of 
New Jersey Commission on Municipal Taxation and Finance, 
particularly Report No. 2 (Municipal and County Debt, 1931). 
The depression intensified the need for state control, and the es- 
tablishment of the Municipal Finance Commission with the 
powers outlined above were designed, as stated by the legislature, 
to meet “the public emergency arising from a default in the 
payment of municipal obligations, and the resulting impairment 
of public credit.” But this emergency, as the decisions in this 
Court during the last ten years amply testify, did not evaporate. 
Students of the subject have pointed out that in the depression of 
1893 as in that of 1873 “the worst financial difficulties for munici- 
palities came in the fourth year of the depression”. See Hill- 
house, supra, at 14. History repeated itself, certainly as to New 
Jersey municipalities. See Report of New Jersey Municipal 
Finance Commission, 1937, and Second Annual Report of the 
Local Government Board (to which the functions of the Munici- 
pal Finance Commission were transferred in 1939) , 1940, p. 11. 
The whole history of New Jersey legislation leaves no doubt that 
the state was bent on holding the municipalities to their obliga- 
tions by utilizing the most widely approved means for making 
them effective. The intervention of the state in the fiscal affairs 
of its cities is plainly an exercise of its essential reserve power to 
protect the vital interests of its people by sustaining the public 
credit and maintaining local government. The pa 3 maent of the 
creditors was the end to be obtained, but it could be maintained 
only by saving the resources of the municipality — ^the goose 
which lays its golden eggs, namely, the taxes which alone can 
meet the outstanding claims. 

The real constitutional question is whether the Contract Clause 
of the Constitution Art. 1, § 10, bars the only proven way for 
assuring payment of unsecured municipal obligations. For, in 
the light of history, and more particularly on the basis of the 
recommendations of its expert advisers, the New Jersey legisla- 
ture was entitled to find that in order to keep its insolvent munici- 
palities going, and at the same time fructify their languishing 
sources of revenue and thus avoid repudiation, fair and just ar- 
rangements by way of compositions, scrutinized and authorized 
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by a court, might be necessary, and that to be efficacious such a 
composition must bind all, after 85 per cent of the creditors as- 
sent, in order to pi'event unreasonable minority obstruction. As 
the court below pointed out, in view of the slump of the credit 
of the City of Asbury Park before the adoption of the plan now 
assailed, appellants’ bonds had little value; the new bonds issued 
under the plan, however, are not in default and there is a very 
substantial market for them. The refunding scheme, as part of a 
comprehensive plan for salvaging Asbury Park, both governmen- 
tally and financially, was so successful that the refunding bonds 
were selling at around 69 at the time of refunding, while at about 
the time the present suit was brought commanded a market at 
better than 90. See Second Annual Report of the New Jersey Lo- 
cal Government Board, 1940, p. 39. 

From time to time, ever since Sturges v. Crowninshieid, 4 
Wheat. 122, 199, 4 L.Ed. 529, it has been stated that a state insol- 
vency act is limited by the Contract Clause of the Constitution in 
authorizing composition of preexisting debts. So it is, but it all de- 
pends on what is affected by such a composition and what state 
power it brings into play. The dictum from Sturges v. Crownin- 
shieid is one of those inaccurate generalizations that has gained 
momentum from uncritical repetition. 

If a state retains police power with respect to building and loan 
associations, Veix v. Sixth Ward Building & Loan Ass’n, 310 U.S. 
32, 38, 60 S.Ct. 792, 794, 84 L.Ed. 1061, because of their rela- 
tion to the financial wellbeing of the state, and if it may author- 
ize the reorganization of an insolvent bank upon the approval of 
a state superintendent of banks and a court, but over the dissent 
of one-fourth of the depositors (except preferred or secured 
claimants) , Doty v. Love, 295 U.S. 64, 55 S.Ct. 558, 79 L.Ed. 1303, 
96 A.L.R. 1438, a state should certainly not be denied a like power 
for the maintenance of its political subdivisions and for the pro- 
tection not only of their credit but of all the creditors by an ad- 
justment assented to by at least 85 per cent of the creditors, ap- 
proved by the commission of the state having oversight of its 
municipalities, and found wise and just after due hearing by a 
court. 

The Constitution is “intended to preserve practical and sub- 
stantial rights, not to maintain theories.” Davis v. Mills, 194 U.S. 
451, 457, 24 S.Ct. 692, 695, 48 L.Ed. 1067. Particularly in a case 
like this are we in the realm of actualities and not of abstractions 
and paper rights, of what things are worth in dollars and cents, 
and in what is proposed to realize paper values. “The question 
whether the remedy on this contract was impaired materially 
is affected not only by the precarious character of the plain- 
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tiff’s right, but by considerations of fact, — of what the remedy 
amounted to in practice.” Pittsburgh Steel Co. v. Baltimore Eq. 
Soc., 226 U.S. 455, 459, 33 S.Ct. 167, 168, 57 L.Ed. 297. This 
was said of the claim of a creditor of a private corporation. How 
much more pertinent is it to claims of these appellants against 
the municipality of Asbury Park in the circumstances before us.“i 
To say that the right of the Asbury Park bondholders in 1935 
was a precarious character is pure understatement. And we have 
already seen how empty was the remedy with which to enforce 
that right. 

“In the books there is much talk about distinctions between 
changes of the substance of the contract and changes of the 
remedy. . . . The dividing line is at times obscure.” Wor- 

then Co. v. Kavanaugh, 295 U.S. 56, 60, 55 S.Ct. 555, 556, 79 
L.Ed. 1298, 97 A.L.R. 905. The dividing line will remain obscure 
if we deal with empty abstract rights instead of worldly gains and 
losses, if we indulge in doctrinaire talk about “rights” and “reme- 
dies”, instead of giving these concepts a content that carries 
meaning to the understanding of men. Here we have no such 
action as that disclosed in Worthen Co. v. Kavanaugh, supra, 
where with “studied indifference to the interests of the mort- 
gagee or to his appropriate protection”, legislation was found to 
“have taken from the mortgage the quality of an acceptable in- 
vestment for a rational investor,” and the challenged changes of 
remedy were found to be “an oppressive and unnecessary destruc- 
tion of nearly aU the incidents that give attractiveness and value 
to collateral security”. Here we have just the opposite — ^no se- 
curity whatever except the effective taxing power of the munici- 
pality; the effective taxing power of the municipality prostrate 
without state intervention to revive the famished finances of the 


51 Compare Chicago, etc., Kailroad Co. v. Nebraska, 170 U.S. 57, 72, 18 S.Ct 
513, 510, 42 L.Ed. 048. “Usually, where a contract, not contrary to public 
policy, has been entered into between parties competent to contract, it is not 
within the power of either pai’ty to withdraw from its terms, without the con- 
sent of the other; and the obligation of such a contract is constitutionally 
protected from hostile legislation. Where, howevei*, the respective parties are 
not private persons, dealing with matters and things in which the public has 
no concern, but are persons or corporations whose rights and powers were 
created for public purposes, by legislative acts, and where the subject-matter 
of the contract is one which affects the safety and welfare of the public, otlun* 
principles apply. Contracts of the latter description are held to be within the 
supervising power and control of the legislature when exercised to protect the 
public safety, health, and morals, and that clause of the federal constitution 
which protects contracts from legislative action cannot in every case be suc- 
cessfully invoked. The presumption is that, when such contracts are entered 
into, it is with the knowledge that parties cannot, by making agreements on 
subjects involving the rights of the public withdraw such subjects from the 
police power of the legislature,’* 
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city; state intervention, carefully devised, worked out with scru- 
pulous detail and with due regard to the interests of all the credi- 
tors, and scrutinized to that end by the state judiciary with the 
result that that which was a most depreciated claim of little 
value has, by the very scheme complained of, been saved and 
transmuted into substantial value. To call a law so beneficent in 
its consequences on behalf of the creditor who, having had so 
much restored to him, now insists on standing on the paper rights 
that were merely paper before this resuscitating scheme, an im- 
pairment of the obligation of contract is indeed to make of the 
Constitution a code of lifeless forms instead of an enduring frame- 
work of government for a dynamic society. 

We do not go beyond the case before us. Different considera- 
tions may come into play in different situations. Thus we are 
not here concerned with legislative changes touching secured 
claims. The New Jersey courts have held that under this very 
statute tax anticipations and revenue notes stand on an en- 
tirely different footing from other municipal obligations and in 
relation to them no claim is affected by the Municipal Finance 
Commission Act of 1931. State v. Fort Lee, 188 A. 689, 14 N.J. 
Misc. 895. The differentiation thus made by New Jersey regard- 
ing various obligations in itself indicates the detailed care with 
which the legislation of the State proceeded in readjusting out- 
standing municipal obligations. 

Affirmed. 

Mr. Justice Reed concurs in the result. 


The question whether a non-resident minority creditor, who 
had not submitted to the jurisdiction, could be bound by the plan 
was not raised in the principal case. See Ogden v. Saunders, 12 
Wheat. 213, 6 L.Ed. 606 (1827) and Canada Southern R. Co. v. 
Gebhard, 109 U.S. 527, 3 S.Ct. 363 (1883). 

Congress included in the permanent municipal bankruptcy act 
a provision to the effect that no state law prescribing a method of 
composition of indebtedness of local units “Shall be binding upon 
any creditor who does not consent to such composition, and no 
judgment shall be entered under such State law which would 
bind a creditor to such composition without his consent. 11 
U.S.C.A. § 403 (i) (Supp. 1947). This disables a state from build- 
ing upon the constitutional groundwork laid in the Faitoute case. 
A state may provide its own machinery for local unit debt adjust- 
ment, which will serve through a period of negotiation, but minor- 
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ity creditors can be ultimately brought in line only by recourse 
to the federal machinery. 

A state may, by statute, directly authorize local xmits to pro- 
ceed under the federal act or it may grant that authority subject 
to the approval of a supervisory state agency. In New Jersey the 
unit must obtain the approval of the Municipal Finance Commis- 
sion before filing a petition and the Commission’s approval of a 
plan before it may be approved by the court or put into effect, 
N.J.Stat.Ann. 52-27-40, 52-27-42 (West, 1940). 

The home rule problem raised by state administrative control 
of defaulting local units is discussed in Note 46 Harv.L.Rev. 1317 
(1933). 



Chapter 8 

COMMUNITY PLANNING AND DEVELOPMENT 


SECTION 1. THE PLANNING FUNCTION 

It is desired at the outset of this chapter to project the subject 
of community planning and development on a very broad canvas. 
There is, at the same time, no disposition to slight the legal lore, 
which belongs to the subject. It is a matter of perspective and 
context. It is a matter of apprehending particular legal author- 
ity, limitations, forms and procedures in relation to the broad 
sweep and objectives of planning. Nor does local planning begin 
and end on the local plane. The student of the legal aspects of the 
subject will do well to bear in mind that one important problem 
of local planning is coordination with state, regional and national 
planning. Thus, municipal planning is affected by the state’s 
master highway plan and its plans for the development of institu- 
tional properties, recreational facilities and airports. These are 
but a few of the more obvious state interests which affect local 
planning. The geographical, economic and social elements which 
distinguish this or that regional situation are likely to be much 
more vital conditioning factors in local planning than the artificial 
configuration of political boundaries. National plans for such 
facilities as public buildings, highways, airports, naval and mili- 
tary establishments and the congeries of navigation, power, irri- 
gation, flood control and other projects associated with our water- 
ways have a most important bearing upon local planning. 

It must be evident that, in a just sense, government at any 
level would hardly deserve the name if it did not chart a course 
for the future, on at least a modest scale, in this or that area of 
responsibility. Planning in that sense embraces all the activities 
of organized society and goes well beyond the subject with which 
we are here concerned. That subject pertains to the physical de- 
velopment of a community whether through public or private im- 
provements and uses. On the other hand, it seems to the writer 
that the concept of planning as a method or technique for making 
and protecting, through the exertion of the police power, of the 
location of public and private structures and uses is too narrow. 
See the discussion by Bassett and Williams in Bassett, Williams, 
Bettman and Whitten, Model Laws for Planning Cities, Counties 
and States 3 et seq. (Harvard City Planning Studies Vn, 1935). 
The projection should go beyond what may be exacted under the 
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police power to embrace development to meet the need for com- 
munity services which may require the cooperation of other agen- 
cies of government or of private parties or the exertion of other 
powers of government, notably, the power of eminent domain. 
Even in the narrower sense planning comprehends coordination 
and integration of various structures and uses. Its ultimate aim 
is the protection of human values so it should be conducted with 
keen sensitivity to those values and the economic and social forces 
affecting their realization. 

“The city plan has three principal features. The first of these is 
a plan for the pattern of land uses throughout the city area. A 
second is a plan and program for community services to be pro- 
vided by public and semi-public agencies. These two plans, the 
land use plan and the plan for community services, are usually 
coordinated by the development of a comprehensive ‘master plan.’ 

“"The Land Use Plan 

“One of the very important parts of the city plan is the plan for 
land uses and their distribution throughout the community. In 
this, as in other parts of the city plan, what is really being planned 
is the pattern of activities of the human beings who reside and 
work in the city, but these human activities are infiuenced indi- 
rectly through control of the structures and other facilities that 
the inhabitants of the city use. The land use plan will determine 
within certain limits where people will live in the city, where they 
will work, and where they will shop. To the extent that it fixes 
the industrial, commercial, residential, and recreational areas it 
wUl have a very great influence upon the amount of time that the 
residents of the city spend in commuting and other travel. 

“In the absence of a land use plan, economic forces will mold 
the city into a somewhat organized general pattern, with a con- 
siderable degree of segregation of different types of uses. In 
many respects, the effects of these economic forces are beneficial. 
In the competition for building sites those types of activities to 
which large numbers of the city’s inhabitants require frequent ac- 
cess — ^stores, theaters, and other commercial establishments— will 
secure the favored locations that are central and convenient to 
transportation. Heavy industry will secure locations that give 
them the railroad and water transportation and other facilities 
that they need. These same economic forces will tend to balance 
the desire for central location against the crowding and congestion 
that this desire produces. 

“In other respects, however, economic forces cannot be counted 
on to produce an entirely satisfactory pattern. The unplanned 
growth of cities under the stimulus of economic forces has not 
prevented an undue intermixing of incompatible types of land 
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use, including the intrusion of industrial and commercial uses 
into residential areas. It often has permitted a degree of crowd- 
ing that is detrimental to the social welfare of the community. 
Because of these, and other, defects in the land-use pattern of the 
unplanned community, it is clear that city planning is needed to 
prevent or remedy the developmental errors that will otherwise 
occur. 

"Services and Facilities 

“Secondly, the city plan will be concerned with the services and 
facilities that are provided for the inhabitants of the city by 
public and semipublic agencies: streets; railways, street railways, 
and busses; public buildings; recreational facilities; water, electric, 
and other utilities. Here too, it must be remembered that the city 
plan is ultimately a plan for people. The kinds of parks and other 
recreational facilities that the city provides and the program 
that it carries on with these facilities will help determine how the 
people of the city spend their leisure time. The streets and trans- 
portation facilities will be important in determining how much 
travelling they do in the city and how much of their time they 
must so spend. The relative competence with which gas and elec- 
tric utilities are planned will determine in part w'hat fuel the resi- 
dents will use for cooking and for heating their homes and what it 
will cost them. 

“These public service programs and the facilities that are re- 
quired to make their provision possible are services that the com- 
munity has decided must be provided for its inhabitants through 
common community action. There can be no question of leaving 
their development to xmguided economic forces, since these forces 
are useful only in the coordination of the competitive activities of 
a multitude of individuals. Hence, the program of public services 
must be directed by the most comprehensive kind of planning. 
Moreover, the program for public services, and the pattern of 
service facilities that this plan requires, will be a very important 
force in directing and modifying the land use pattern produced by 
the economic mechanism. The kinds of public services and facili- 
ties the city provides in particular areas will affect decisively the 
desirability of these areas as industrial, commercial, and residen- 
tial sites.” Local Planning Administration 9-10 (Int’l City Mgrs’ 
Ass’n 2d ed. 1948) . 

The following excerpts from the pamphlet “Local Planning and 
Zoning”, issued in July, 1945, by the Bureau of Planning of the 
Department of Commerce of the State of New York provide a val- 
uable introduction to our subject: 
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THE BACKGROUND OF PLANNING 
The benefits to be derived, from planning are so pronounced that 
it is smprising that planning has not been established as a regu- 
lar function on all levels of government. The general reluctance 
on the part of various segments of our population to accept any- 
thing in the nature of planned development is probably one of the 
reasons for this situation. The background of the English plan- 
ning movement has been analyzed by Mr. William A. Robson and 
the reasons appraised for its lack of conspicuous success during 
the fimt thirty years of its legislative existence. 

Mr. Robson states, “The vast majority of the nation regarded 
town planning either as ‘academic’ (by which they meant imprac- 
tical);- or as uneconomic (by which they meant detrimental to 
profit-making or involving taxation) ; or as impossible (by which 
they meant opposed to inexorable natural laws prescribing the 
uses to which land is put) ; or as imimportant (by which they 
meant aiming at results beyond the scope of their imagination) 
Mr. Robson believes that the causes for these attitudes of mind 
“spring from a profound disbelief in the power of mankind to con- 
trol its destiny, or even to shape its human environment. They 
derive from a feeling that when the future arrives it wiU be found 
to contain important factors which were not only unforeseen but 
unpredictable. In consequence, any plans which might be made 
will in the event be found unsuitable or inadequate.” 

In the years that have elapsed since the outbreak of the war, an 
extraordinary change has taken place in the mental climate of the 
English people on the question of town and country planning. It 
is observed that “for the first time the planning idea has suddenly 
become accepted as inevitable and necessary by large numbers of 
people belonging to all political partis and all classes of society. 

“What are the reasons for this rapid conversion? In the first 
place there was the influence exerted by the strange phenomenon 
of evacuation. This included not only the exodus of millions of 
women and children, the old and the sick, from the more vulnera- 
ble cities, but the transfer of commercial otBces and administra- 
tive institutions of all kinds from the large centres of population 
to country towns, villages and large cormtry houses. Even a year 
or so before the war there were signs that the previous trai& in 
regard to the location of industry were already undergoing a fun- 
damental change under the shadow of the military menace. The 
great cities which had for so long been centres of attraction Were 
losing their magnetic power. 

“With all these striking changes in evidence it became impossi- 
ble for even the dullest intelligence to believe that there is any- 
thing ‘inevitable’ or beyond human control in the way in which the 
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population is distributed through the country; or that the un- 
checked growth of giant cities is part of the order of Providence. 

“In the second place there is the indisputable fact that the dam- 
age wrought by bombing in many of our cities is on so extensive 
a scale that large-scale reconstruction will be required.” 

In conclusion, “There is the general influence of the realization 
that we cannot continue, even for the purpose of waging war, in 
our old planless ways: and if it is admitted that we must plan for 
war it is only a short step further to concede that we must also 
plan for peace. 

“Above all there is the moral and psychological need for some- 
thing to which the nation can look forward, an ideal to sustain it 
through the days of privation, endurance, sacrifice and suffering. 

“This hope for the future has been provided by the idea of town 
and country planning. Wherever the destruction has been most 
severe, there men and women have resolved most seriously that 
when peace comes they will build a finer and a more beautiful city. 
The havoc which has been wrought in some places would be al- 
most imbearable to those who have to live among it were they not 
aided by the vision of a fairer habitation in days to come. It is 
impossible to overestimate the value of vision, vague and unsub- 
stantial though it doubtless is, as an aid to the maintenance of pub- 
lic morale. And every vision implies a plan. Indeed, a vision is a 
kind of plan, or at least it is the stuff of which plans are made. 
Without vision there can be no planning of any sort.” 

The consequence of these changes in moral and physical en- 
vironment has been the establishment of a Ministry of Town and 
Country Planning in the British Government for the realization 
of these desires. 

The past attitude towards the function of planning in this 
country is strikingly similar to the British experience as so 
admirably described by Mr. Robson. We have escaped the havoc 
and destruction wrought by bombing, but the need for city and 
town planning is nonetheless urgent. Congestion, blight and city 
decay are as destructive of human values as the ravages of war. 
Whether the necessity for community planning is recognized and 
the proper measures taken is a matter of community leadership. 

The planning function can be performed by existing municipal 
departments or centralized in a local planning board. There 
are no legal barriers preventing the creation of such a planning 
agency. In fact New York State has been in the forefront in re- 
gard to the enactment of enabling legislation to facilitate and en- 
courage planning and zoning. . . . 
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ORGANIZATION OF BOARD 

In a city or village the legislative body (usually the city council 
or village board) may create by resolution or ordinance a 
planning board of five members, to be appointed by the mayor 
or other appointive authority. Two of these must be officials of 
the municipality and the other three, lay members. The terms of 
the two officials expire with the term of the mayor selecting 
them, while the appointment of lay members is for overlapping 
terms of three years. The town board of a town may appoint a 
planning board of five members. Overlapping five-year terms 
are provided. 

The appointing officials of the town, city or village are to 
appoint a chairman. If this is not done, the planning board may 
elect a chairman from its members. The appointive officials may 
remove any member of the planning board for cause and after a 
public hearing. 

The members of the planning board need not necessarily be 
technically trained or professional planners. That they be per- 
sons of imagination, foresight and good judgment is of primary 
importance. Like other community organizations, if the planning 
board is to do its work well, its members must be willing to de- 
vote time and energy to its purposes. Secondary to these con- 
siderations, it is desirable that the board be broadly representa- 
tive of community interests. For example, one of the city 
boards in this State is made up of a local real estate man, a 
representative businessman who is also a home owner in a good 
residential section, a representative of labor, the city engineer, 
and the corporation counsel. No broad general rules about the 
personnel of the board, other than those already indicated, can 
be laid down. Much must depend upon the local conditions and 
problems to be met. 

The planning board has the power to employ experts and the 
necessary staff to do technical work as required, and to incur 
other necessary expenditures provided they are covered by funds 
made available for the board each year by the local appropriat- 
ing authority. 

The planning board can and should use available volunteer 
services of other groups and individuals. Many municipal and 
State departments have information or services which they will 
contribute. Many civilian volunteer groups can be organized 
and utilized for surveys and other work. By utilizing the serv- 
ices of other departments and groups much information can be 
gathered and services rendered at little cost to the planning 
board. In addition, a closer spirit of cooperation and a better 
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understanding of the work of the planning board can be de- 
veloped. 

BASE MAPS 

Because much of the work likely to be undertaken by a 
planning board is closely related to the physical layout of the 
community, the preparation of a so-called “base map” early in 
the career of the board will be useful. This map is based upon a 
survey, the purpose of which is to show location of streets and 
roads, as well as railroads, other important means of transporta- 
tion, principal lands in public ownerehip and such semi-public 
lands as cemeteries, airports and country clubs. If, as is often 
the case, existing maps are out of date, the cooperation of engi- 
neers in the local department of highways or of public works 
should be enlisted to bring the map up to date. In doing this, 
the use of insurance maps or other existing surveys may prove 
valuable. The base map should be on an easily legible scale 
but should not be so large as to be difficult to handle or to re- 
produce to scale. Usually, the scale of this map should not be 
greater than one inch equal to two hundred feet or smaller than 
one inch equal to eight hundred feet. Over-all size of the re- 
sulting map is the principal determinant, after legibility is 
assured. It will need to be handled considerably and its useful- 
ness win partly depend upon its size. For large areas it may be 
necessary to prepare this map in two or more sections and then 
put them together when necessary. The map will need to be 
accurate as to scale although ordinarily not minutely so. Aerial 
maps can be useful as a beginning for a base map. 

A base map can be valuable for presenting clearly a wide 
variety of information. Results of housing, transportation and 
most other surveys and reports frequently can be shown much 
more effectively on a base map than by other methods. 

Other types of maps probably will be useful at various stages in 
the program of the board. These may indude maps resulting 
from aerial photographs, topographic maps, soil and geologic 
maps. These and other maps, however, are not generally useful 
of themselves to a planning board, but only insofar as they are 
directed to important objectives of the board. Some boards may 
have to guard against a tendency of staff members to regard 
map making as an end in itself, a time consuming and expensive 
operation. 

OFFICIAL MAP 

The planning laws provide for an “official map” to be adopted 
by the local legislative body, and to be amended or added to by it 
at any time. The official map shows the streets, highways and 
parks already laid out, adopted and established by law. In this 
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regard it is merely a map of existing conditions and is a kind of 
base map. The adoption of this map by the local legislative body 
merely makes otBcial what is already in existence. But, once the 
map is adopted, changes in it, such as the addition of a new street, 
can be made only after a public hearing and reference to the 
planning board for reports thereon. The board must make its 
report within thirty days in order that its recommendations may 
be considered by the legislative body. 

The official map is final and conclusive with respect to the 
location and viddth of streets and highways and the loca- 
tion of parks shown on it and should be the result of actual 
field surveys. It is a means of giving the local legislative body, 
upon advice of the planning board, control over the street and 
park layouts, and provides useful information as a basis for avoid- 
ing unnecessary streets or highways. 

If an up to date official map of the community is not available, 
as is often the case, it is generally not the duty of the planning 
board to prepare this map. This requires engineering skill and 
is better done by engineers of the municipality. After it is once 
drawn up and adopted it can easily be kept up to date by the 
immediate recording of new additions or abandonments. 

PREPARING THE COMMUNITY PLAN 

The laws of the State provide that the planning board of a 
city, town or village may prepare a comprehensive master plan 
for the development of the entire area of the municipality. 
This plan serves as a basic pattern or framework for the future 
growth or development of the community much as the human 
frame serves an individual from infancy to maturity. As stated 
in the law, the “master plan shall show existing and proposed 
streets, bridges and tunnels and the approaches thereto, via- 
ducts, parks, public reservations, roadways in parks, sites for 
public buildings and structures, zoning districts, pierheads and 
bulkhead lines, waterways and routes of public utilities and such 
other features existing and proposed as vdll provide for the im- 
provement of the city (village or town) and its future growth, 
protection and development, and 'will afford adequate facilities 
for the public housing, transportation, distribution, comfort, 
convenience, public health, safely and general welfare of its 
population.” 

It is evident that the planning function and master plan en- 
compass a wide range of activities. Although its obvious con- 
sequence is a physical expression of ideas, it represents more than 
a space arrangement of houses, industries, play areas and the 
required means of circulation. Its vital concern is people rather 
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than structures. Consequently, all the elements that shape 
human environment or affect individual well being influence the 
character of the proposals. Housing needs will be as much based 
upon a consideration of the incidence of disease, delinquency and 
other social factors, as upon a desire to improve the physical 
appearance of an area. Economic considerations also weigh 
heavily in the determination of community needs, or in satis- 
fying group desires. The future growth or decline of a com- 
munity, in fact, may be governed largely by economic factors as 
they affect industry, agriculture and commerce in the area. 

At first, a planning board is likely to use much of the informa- 
tion it gathers to aid in the solution of a particular problem with 
which it is confronted at the time of its organization. As it 
directs its attention to the development of the master plan, 
however, much of the information obtained in connection with 
earlier problems is likely to be valuable also for this broader 
aim. The master plan should follow the best judgment of the 
members of the board based upon the results of its research and 
efforts at coordinaton combined with a thorough knowledge of 
existing conditions. 

A master plan to be practical must be possible. In some in- 
stances boards have advanced financially impossible plans which 
have been discarded because of the inability of the community to 
muster the resources necessary for their realization. 

Planning board members and professional planners have dis- 
cussed at length the procedure to follow m developing a master 
plan. It is probable that there is no one best procedure, since 
an effective procedure normally would be expected to depend on 
the problems confronting the individual community. In pre- 
paring plans for major and minor highways, transportation sys- 
tems, zoning and the like, proper relationships between the 
various elements of the community should be maintained. For 
example, in locating proposed new schools, attention must be 
given to the relation of present and probable future child popu- 
lation to the distance from homes to school; and in the loca- 
tion of industry, consideration should be given to transportation 
facilities, waste disposal, water supply and many other factors. 
In many phases of this work, not only the physical, but social and 
economic aspects of the problem must be given major considera- 
tion, as already mentioned. 

In presenting the master plan, a series of maps will usually be 
useful, each shovdng a separate type of facility, such as highways, 
parks and playgrounds, and transportation routes. The maps 
can be prepared on tracing cloth in such a way that they can be 
superimposed one upon another to show relationships of needed 
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improvements to such factors as population density, tax delin- 
quency, assessed valuation and the like. 

As a part of the program dealing with the master plan as 
well as with other projects, it is desirable to work out with the 
responsible local officials a long range financial program showing 
how the municipality may finance the plan. Such attempts at 
budgeting have the advantage both of keeping the planning 
board’s program within reasonable bounds and of recommending 
to local officials projects which are within the ability of the 
community to finance. 

Some planning boards have the misconception that their 
primary function is to promote public improvements. This may 
be true in a particular instance such as the elimination of a 
dangerous grade crossing, but the principal function of the 
planning commission is that of guidance m public improvements, 
if and when such improvements commonly occur, and not the 
promotion of such projects. The success of a plan is to be meas- 
ured more by whether it is observed in the normal addition of 
public improvements than by the speed with which the recom- 
mendations are carried out. Too much emphasis upon the 
number of costly improvements made, as evidence of successful 
planning, has caused too many planning commissions to be look- 
ed upon as accepted luxuries. 

HOUSING IN THE COMMUNITY PLAN 

Housing occupies an important place among the factors which 
shape the character of a community. Areas of blighted or 
obsolescent housing foster progressive community deterioration. 
The erection of additional housing facilities in more desirable 
neighborhoods or locations is accompanied by a movement of 
population from the depressed and other areas. The resulting 
lack of balance among the necessary community services is ac- 
centuated; or, if such unbalance already exists, its effects are 
intensified. 

It is evident that housing is one element in the basic develop- 
ment pattern. Good neighborhoods can be planned only as 
parts of the entire urban community. Housing developments, 
both public and private, must be sited and designed to provide: 
(1) desirable open space; (2) protection against heavy traffic 
and encroachment of harmful uses; (3) facilities for shopping; 
and (4) the educational, recreational, cultural and related services 
that make for a stable and satisfactory community life. These 
requirements can be met only by integrating the housing needs 
of a community with the other elements of the municipal plan. 
Housing, consequently, is a part of the larger task of planning. 
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PUBLIC RELATIONS 

Merely drawing up and maintaining a master plan or other 
project does not, by any means, complete the work of the plan- 
ning board, nor does it assure that the plan will be carried out. 
The neatest plans of the most earnest planners, like those of 
other men, often undergo drastic changes on their way from 
drafting boards to the legislative committees and desks of muni- 
cipal executives. It is all too frequently the case that planners 
lacking in executive experience and political acumen seek refuge 
in that substitute for action, endless research. Consciences too 
frequently have been lightened with the consolation that an elab- 
orate research ritual is necessary to produce plans which some- 
how have never appeared. 

It, therefore, cannot be over-emphasized that the drawing of 
plans should be considered as a basis for action. While these 
plans represent the combined judgment of members of the plan- 
ning board, acceptance by the public and their representatives 
wiU not be gained merely on this account. Long and patient 
effort in persuading local people and their officials will ordinarily 
be necessary if the recommendations of a planning board are to 
be embodied in stone and concrete or in personnel to furnish 
needed services. 

To be effective in its work the planning board must, first of all, 
command the respect and confidence of the authority under 
wliich it operates, namely, the town board, village board or city 
council. One way in which to develop such confidence is to per- 
form work useful in the present generation and relating to 
recognized problems. The legislative body should be made 
thoroughly familiar with the aims and objectives of the planning 
board and encouraged to refer matters pertinent to planning and 
zoning to the planning board before taking action. If this is done, 
the effectiveness of both boards will be materially increased, and 
the status of the planning board will be on a firmer foundation. 

In this connection it should be noted that in establishing a plan- 
ning board the local legislative body loses none of its authority 
or pow'er of final decision in relation to public works or other 
municipal affairs. Instead it gains, through the planning board, 
added control of land subdivision by private developers who oth- 
erwise are subject to little or no municipal control. It also se- 
cures technical, comprehensive assistance in obtaining facts to aid 
in the solution of a large number of other problems over which 
the legislative body has jurisdiction. 

Few means of acquainting the public with the program of the 
planning board should be overlooked. It goes without saying 

Foedham Local Got.U.C.B.~45 
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that the members of a planning board should maintain close 
relations with political and civic leaders of the community, 
local governmental department heads, newspaper men, women’s 
dubs, school leaders, industrial and labor leaders and the like 
if their confidence aiid support is to be won. 

It is particularly important that close relationships be main- 
tained with heads of various departments of the local govern- 
ment, since many of the plans made deal with matters within 
the jurisdiction of one or another of these departments, and their 
cooperation in preparing and carrying out the plans is essential. 

Citizens’ groups usually have a membership representative of 
many diverse elements in the community. Through these groups 
such as service clubs, fraternal orders, women’s clubs, youth 
organizations and the like, it is possible to reach large numbers of 
local dtizens and to inform them of what the planning board is 
attempting to achieve. 

The members of the planning board should maintain agree- 
able relationships with the local press. Other possibilities for 
publicizing the program of the board are numerous and should 
not be neglected. These include exhibits which may be shovm 
in public places, attractively presented reports, making avail- 
able speakers and, if the purpose warrants the expense, pre- 
paring slides or movie shorts. 

The ultimate success of the planning board’s program, if 
soundly conceived, depends upon good public relations, since 
popular approval must be obtained to put the program into ac- 
tion. The board, therefore, should consider acquainting the pub- 
lic with its aims and purposes as one of its most important 
problems. 

APPROVAL OF PLATS 

The legislative body creating the planning board may also 
authorize and empower it to approve plats showing new streets 
or highways. A plat is a plan for developing a piece of un- 
developed property. 

The planning board generally should be given this power. 
When granted such authority, it may adopt regulations for the 
guidance of subdividers. It must hold a public hearing on each 
subdivision plat, and may thereupon approve, modify and approve 
or disappi'ove such plats. The State Bureau of Plamiing has 
available standard subdivision regulations suitable for adoption 
by planning boards in New York State. These have been pub- 
lished as Bulletins 39, 40 and 41 for the use of towns, villages 
and cities respectively. 


FoEOTAM lADCAi Oot.U.C.B. 
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Requirements for Approval of Plats 

Among the planning board’s requirements for the approval of 
plats are that streets and highways shall be of sufficient width, 
suitably located and graded, coordinated with the existing 
street system and properly related to proposals shown on the 
master plan. Another important requirement is that the land 
shall be suitable for building sites and of such a character that 
it can be safely used without danger to health or peril from fire, 
flood or other menace. The planning board may insist that the 
subdivider shall suitably grade and pave all streets or other 
public places shown on such plats, and install sidewalks, street 
lighting standards, curbs, gutters, street trees, water mains, 
sanitary sewers and storm drains all in accordance wnth stand- 
ards, specifications and procedures acceptable to the appropriate 
municipal department. The planning board may also require that 
a park or parks suitably located and of reasonable size for play- 
ground or other recreation purposes be provided in the develop- 
ment layout. As an alternate procedure, the subdivider may 
furnish the city, village or town a performance bond sufficient 
to cover the full cost of these improvements. Under certain 
conditions and subject to appropriate safeguards the planning 
board may waive, for such period as it may determine, the in- 
stallation of such improvements. 

The power to control plats is one of the planning commission’s 
most effective tools for lending force to its plans. In the absence 
of a planning board, platting control authority rests with the mu- 
nicipal governing body. The plarming board made up of citizens 
interested in the future of the community should have the time 
and the staff to do more thorough work and should be less sub- 
ject to the activities of community pressure groups than the gov- 
erning body. Platting control also should be guided largely by 
the long-range plans of the plasming board since additions of new 
subdivisions involving new streets, buildings and parks will ma- 
terially affect this plan. Both planning and control of plats 
should, therefore, rest in one agency. 

Two important prerequisites for effective and intelligent land 
subdivision regulation and control are a comprehensive plan of 
development and a set of platting rules and regulations. The 
comprehensive plan, or master plan, has been previously dis- 
cussed. In regard to platting rules and regulations a few gen- 
eral considerations may be outlined. 

A statement of procedures to be followed by the land subdivider 
in submitting a plan and map for approval should be outlined. 
Among other requirements, two important steps should be pro- 
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vided: (a) the suhdivider should be required to submit a pre- 
liminary plat map, subject to adjustment or conditional approval 
by the planning board ; and (b) the subdivider should be required 
to submit a final plat map which should show any changes in such 
preliminary map as has been specified by the planning board. 

The board should prepare a list of engineering data and other 
information which the subdivider is required to show on both the 
preliminary and final plat map. These requirements should be 
such that the subdivider will have to use available topographic in- 
formation in making his plan. This will often later prevent use- 
less and wasteful expenditures in connection with sewer and wa- 
ter systems. The feasibility of all the development features 
should be clearly shown. The location and dimensions of all 
streets, lots and other areas shown on the plat map should be 
such that they may be readily checked in the planning board’s of- 
fice and on the ground. The relationship of the subdivision to 
neighboring properties should also be shown together with the 
names of neighboring owners. 

A list of standards to be required should be included in the rules 
and regulations. This may include statements as to minimum and 
maximum allowable block dimensions, minimum and maximum 
allowable street grades and so forth. 

A list of special requirements should also be included. These 
may include improvements to be installed by the land subdivider, 
provision to be made for drainage, and number and location of 
permanent monuments. 

It should be pointed out here that State aind Federal standards 
have been set up and at present, conformity with the Underwrit- 
ers Manual of the Federal Housing Administration is practically 
mandatory in many cases. 

A word of caution should be included to the effect that stand- 
ards should not be set that will defeat the objectives of good plan- 
ning. For example, some of the subdivision regulations specify 
that there shall be no “dead end streets.” Other regulations have 
said, “All streets shall be continuous; every street shall have two 
sidewalks.” In contrast to this the modem planner feels that, 
for example, only main thoroughfares need be continuous. Resi- 
dential streets are better broken than made direct in order to 
discourage through and fast traffic in residential neighborhoods. 
A dead end street, if ample turn around space is provided at the 
end, often affords the best service to residential sites. 

Special effort should be made to discourage the all too common 
practice of dividing land into very small lots, with twenty or 
twenty-five foot frontage, with the idea of selling many more lots 
than could otherwise be sold. Adequate zoning restrictions spec- 
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ifying, for example, allowable number of families per acre, will 
help this problem. 

Premature land subdivision caused by speculative development 
of land has become a serious problem in many localities. This 
leads, not only to excessive costs to the municipality for public 
improvement such as streets and sewers, but also to a high rate 
of tax delinquency for vacant lots in these premature subdivi- 
sions. Studies made by the New York State Planning Council 
show that the number of tax delinquencies increased over the 
period of the study directly with the degree of prematurity of 
land development.* In the interests of both the community and 
the subdivider, the planning board should by persuasion and by 
requiring specified public improvements to be added by the sub- 
divider, try to discourage such premature subdivision. It is not 
within the province of the planning commission to deny a prop- 
erty owner the right to subdivide his land, but they can attempt 
to guide the subdivider in the proper and efficient handling of his 
land. They can also refuse to approve subdivisions which are 
considered unsafe because of flood hazards, bad drainage or other 
unusual topographical conditions. 

Planning boards should recognize that not all violations by sub- 
dividers are done with willful intent. Sometimes they are due to 
ignorance of proposed plans and of public desires. One of the 
principal functions of the planning board should be to acquaint 
each subdivider with existing development plans and gradually to 
acquaint him with better subdivision practices. This is generally 
not as difficult as it appears, because by intelligent planning, as 
many lots often can be laid out, with added advantages, as could 
be obtained by a layout similar to the old “gridiron” pattern. For 
example, with the universal use of the automobile, longer blocks 
can be laid out and the consequent saving in space for side streets 
can be converted into park space or larger building lots. 

Engineering knowledge and technical skill should be made 
available to the planning board either through a loan of the serv- 
ices of an engineer from another municipal department or 
through adding engineering personnel directly to the planning 
staff. 

Planning Board May Amend Zoning Simultaneously 
With Approval of Plat ' 

T^ planning board may, when approving a plat and after a 
public hearing, make any reasonable change in the zoning regu- 
lations to have them conform with the plat of a new subdivision, 

“Problems Created by Premature Subdivision of Urban Lands in Selected 
Metropolitan/* by Pliilip H. Gornick, 1038. 
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provided this authority is given by the legislative body. They 
may also permit variations in density of population in accordance 
with a building plan submitted by the owner, provided the result- 
ing average density shall not exceed that permitted under the 
zoning regulations. This does away with the necessity of the lo- 
cal legislative body holding hearings and amending the zoning or- 
dinance for a particular subdivision. Instead, the planning board 
can use its best judgment along the lines of the plan for the future 
development of the community, and apply the existing zoning or- 
dinance to the new subdivision without having to go through the 
complicated procedure of amending the ordinance. 

Recording of Plats 

When the planning board has been given control over subdivi- 
sions, no plat of a subdivision can be filed in the office of the 
Comity Clerk or register until it has been approved by the plan- 
ning board and the approval endorsed on the plat. Every street 
on such a plat then automatically becomes a part of the official 
map of the municipality, if such a map has been adopted, but re- 
mains a private street until it is formally accepted as a public 
street by the local legislative body. Approval of a plat map by 
a planning board has the effect of official acceptance of the loca- 
tion of the streets and other public areas shown thereon, but does 
not obligate the governing body to assume responsibility for im- 
proving or maintaining such streets or other public property. 
The legislative body thus does not lose authority by delegating 
the powers to a planning board but, instead, it gains the advan- 
tage of receiving advice from a board with experience in handling 
such details. 

Restrictions Against Building in Mapped Streets 

To preserve the integrity of the official map, if one is adopted, 
no permit may be granted for the erection of a building in the 
bed of any street or highway shown on such map except as the 
board of appeals, or other similar board having power to grant 
exceptions to zoning regulations, may after a public hearing 
grant a variance for the erection of such a building to avoid un- 
due hardships to the owner. In any case, the variance should be 
such as will increase as httle as possible the cost of opening such 
a street or highway. 

The law states that no public municipal street utility or im- 
provement shall be constructed by the municipality in any private 
street. It further states that no permit shaU be issued for the 
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erection of any building unless a street or highway giving access 
thereto has been incorporated in the official map. Exceptions to 
the latter may be made by the board of appeals, or similar body, 
under the procedure described above for dealing with a building 
in the bed of a mapped street. 

The purpose of this restriction is to prevent building on a pri- 
vate street, because the buildings usually need municipal services 
such as water and sewer mains. When building is prevented on 
such a street, pressure is often brought to bear upon the local leg- 
islative body to change the street to a public street. This, if done, 
often involves unjustifiable expense to the municipality to provide 
services for but a few buildings. 

In a town, the town board may permit a subsurface utility or 
improvement operated in a private street, provided a suitable pub- 
lic easement is obtained. For example, a water supply system 
may be extended to serve additional homes which would bring in 
revenue to the town. If there is no ofladal map or plan of the 
town, building permits may be issued for a building under certain 
conditions. The building must have access upon an existing pub- 
lic highway or street. If a new street, the street must appear on 
a subdivision plat approved by the planning board, or on a plat 
duly filed and recorded before the appointment of the planning 
board and the grant to it of the power to approve plats. 


Planning organization and administration should be responsive 
to the prevailing conception of the planning function. There is a 
growing body of opinion which holds that planning is an essential 
continuing function of local government. Thus, wMle the inde- 
pendent planning commission, the New York version of which is 
described in the foregoing material, is still the prevalent form of 
organization, there are those who think that there should be a 
regular planning department in the executive branch, responsible 
to the chief executive. Local Planning Administration 35 et seq. 
(Inti City Mgrs’ Ass’n, 2d ed. 1948) . 

Data compiled in 1947 disclosed that state planning of develop- 
ment organizations existed in forty-five states, although some 
twelve states had no active planning program. The Book of the 
States 1948-49, 269-273 (The Council of State Governments — 
1948) . A well-staffed state planning agency can be of great as- 
sistance to the smaller local planning units by furnishing seasoned 
counsel, data, comparative materials and technical services. 
Financial aid may also be granted as a very concrete encourage- 
ment to local planning. State review and control of local plan- 
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ning, to the extent necessary to effect coordination with the state 
master plan, would appear appropriate. 

The Municipal Year Book 1948, issued by the International 
City Managers’ Association, reported (at p. 247) that of 946 cities 
reporting out of 1072 over 10,000 population, 617 had regular offi- 
cial planning agencies. Only 164 had full-time planning staffs. 
Forty-five per centum of the 586 between 10,000 and 25,000, 
which reported, had official agencies and twenty-five per centum 
had unofficial bodies. In the 1946 Year Book it had been reported 
that over half the 1,072 cities of over 10,000 had master plans 
which had either been completed or were yet in preparation. The 
detailed report disclosed that relatively few had actually been 
completed. Metropolitan or regional planning was widespread 
but the extent and quality of municipal participation was not re- 
vealed. 

Rural and agricultural planning, which is a function of county 
and regional planning agencies, has been actively conducted in 
some states, notably Wisconsin, but has not generally gained much 
headway. A crucial factor is coordination with urban planning. 
The urban fringe is within the functional sweep of urban planning 
but political and practical difficulties may dictate the vesting of 
legal control in county or regional agencies. 

A number of leading educational institutions are giving special- 
ized training in community planning. Persons so trained are find- 
ing professional employment on public planning staffs (no doubt, 
many city managers also have had planning training) or in asso- 
ciation with private firms of planning engineers and consultants. 
It is encouraging that there is sensitivity to the educational re- 
sponsibility of providing technically competent people in the field. 

The literature of planning has grown to large proportions. 
Good selected bibliographies on local planning will be found in the 
Municipal Year Book 1948, at 258 et seq., and in Local Planning 
Administration, at 323 et seq. (Int’l City Mgrs’ Ass’n, 2d ed. 1948) . 


HEADLEY v. CITY OF ROCHESTER 

Court of Appeals of New York, 1936. 272 N.Y. 197, 5 N.E.2d 198. 

Lehman, J. The plaintiff since 1918 has been the owner of 
premises in the city of Rochester which are bounded on the south 
by East avenue and on the west by North Goodman street. East 
avenue and North Goodman street have been, for more than twen- 
ty years, public streets or highways. In 1931, pursuant to article 
3 Of the General City Law (Cons. Laws, ch. 21) , the Council of the 



Sec. 1 


The Planning Function 


713 


city of Rochester passed an ordinance which amended, changed 
and added to an official map or plan previously adopted by the 
Council “so as to correct and revise said established Official Map 
or Plan and to lay out new streets and highways and to vnden ex- 
isting highways.” In that map or plan the southerly twenty-five 
feet of plaintiff’s said premises are included in East avenue, as 
widened, and a strip of plaintiff’s premises extending along its 
westerly edge is included in North Goodman sti’eet, as widened. 
The plaintiff has brought an action to obtain a judgment declaring 
“that the ordinance and map and plan adopted by the said City of 
Rochester as aforesaid is unconstitutional and void.” At Special 
Term the complaint was dismissed. The Appellate Division re- 
versed and granted judgment “declaring that the ordinance, map 
and plan herein involved, are void and ineffectual to create any 
limitations or restrictions upon the use or conveyance of plain- 
tiff’s property,” 

By chapter 690 of the Laws of 1926 the Legislature added arti- 
cle 3, entitled “Official Maps and Planning Boards,” to the Gen- 
eral City Law. That article empowers the legislative body of 
every city to establish an official map or plan of the city showing 
the streets, highways and parks theretofore laid out and estab- 
lished by law. (§ 26.) It empowers such legislative body “when- 
ever and as often as it may deem it for the public inter^t, to 
change or add to the official map or plan of the city so as to lay 
out new streets, highways or parks, or to widen or close existing 
streets, highways or parks.” (§ 29.) It further empowers the 
legislative body of the city to create a planning board of five mem- 
bers and it requires that before making any addition or change in 
an official map in accordance with section 29 “the matter shall be 
referred to the planning board for report thereon.” The planning 
board is given “power and authority to make such investigations, 
maps and reports and recommendations in connection therewith 
relating to the planning and development of the city as to it seems 
desirable.” (§ 31.) 

The adoption or revision of a general map pursuant to the pro- 
visions of the General City Law does not have the effect of divest- 
ing the title of the owner of land in the bed of a street as shown on 
the map; it does not have the effect of divesting the title of the 
owner of land in the bed of a street as shown on the map; it does 
not have the effect of placing upon the city a duty to begin, pres- 
ently, condemnation proceedings to acquire such land. Article 3 
of the statute provides the machinery for intelligent planning in 
advance for the needs of the city as the city is expected to grow 
in the future. Only time can prove whether the city has wisely 
gauged the future, and the city is under no compulsion to open 
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any street shown on the map unless and until the legislative body 
of the city decides that it is actually needed. 

The mere adoption of a general plan or map showing streets and 
parks to be laid out or widened in the future, without acquisition 
by the city of title to the land in the bed of the street, can be of 
little benefit to the public if the development of the land abutting 
upon and in the bed of the proposed streets proceeds in a hap- 
ha 2 ard way, without taking into account the general plan adopted 
and, especially, if permanent buildings are erected on the land 
in the bed of the proposed street which would hamper its acquisi- 
tion or use for its intended purpose. So long as the owners of 
parcels of land which lie partly in the bed of streets shown on such 
a map are free to place permanent buildings in the bed of a pro- 
posed street and to provide private ways and approaches w'hich 
have no relation to the proposed system of public streets, the in- 
tegrity of the plan may be destroyed by the haphazard or even 
malicious development of one parcel or tract to the injury of other 
owners who may have developed their own tracts in a manner 
which conforms to the general map or plan. 

A statutory requirement that a city must acquire title to the 
land in the bed of the streets shown on the general map or plan, 
and provide compensation for the land taken, would create prac- 
tical difficulties which would drastically limit, if, indeed, they did 
not render illusory, any power conferred upon the city to adopt 
a general map or plan which will make provision for streets which 
will be needed only if present anticipations of the future develop- 
ment of the city are realized. On the other hand, to leave the 
land in private ownership, and, without compensation to the own- 
er, incumber it with restrictions upon its use which would result 
in diminution in its value might be inequitable and perhaps even 
beyond the power of the State. To meet the difficulty, the Legis- 
lature has provided in section 35 of the General City Law that 
■“for the purpose of preserving the integrity of such official map or 
plan no permit shall hereafter be issued for any building in the bed 
of any street or highway shown or laid out on such map or plan, 
provided, however, that if the land within such mapped street or 
highway is not yielding a fair return on its value to the owner, 
the board of appeals or other similar board in any city which has 
established such a board having power to make variances or ex- 
ception in zoning regulations shall have power in a specific case 
. . . to grant a permit for a buflding in such street or highway 
which will as little as practicable increase the cost of opening such 
street or highway, or tend to cause a change of such official map 
or plan, and such board may impose reasonable requirements as a 
condition of granting such permit, which requirements shaU inure 
to the benefit of the city.” The sole cx>mplaint of the plaintiff is 
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that so long as that section remains in force the effect of the ordi- 
nance adopted by the dty is to restrict the use to which the plain- 
tiff may put his land in the bed of the street and to that extent con- 
stitutes a taking of his property, and that, since the city is not re- 
quired to pay any compensation to him unless or until at some 
time in the indefinite future it may choose to take title to the 
land, the effect of the ordinance is to deprive him of his property 
without due process of law. 

Not every restriction placed by authority of the State upon the 
use of property for the general welfare of the State, without pay- 
ment of compensation, constitutes a deprivation of property with- 
out due process of law. This court has sustained a reasonable re- 
striction upon the height of signs on roofs, saying: “Compensa- 
tion for such interference with and restriction in the use of prop- 
erty is found in the share that the owner enjoys in the common 
benefit secured to all.” (People ex rel. Wineburgh Adv. Co. v. 
Murphy, 195 N.Y. 126, 131, 88 N.E. 17.) Under the provisions of 
the General City Law the owner of land in the bed of the street 
shown in a map remains as free to alien the Isind or to use it as he 
sees fit as he was before the map was adopted, except in one re- 
spect. If he desires to improve the property by erecting a building 
for which a permit is required, the grant of such a permit is sur- 
rounded by drastic conditions or restrictions which will in many 
cases act as an obstacle to such use of the land. 

In Junius Constr. Corp. v. Cohen (257 N.Y. 393, 399, 178 N.E. 
672), though the appellant attempted to question the constitu- 
tionality of section 35 of the General City Law, we placed our de- 
cision on other grounds and said: “We find it unnecessary to de- 
termine whether section 35 with its restrictions upon the enjoy- 
ment of the land within the boundaries of a mapped street is an 
unconstitutional interference with vested rights of property. 
(Cf. on the one hand, Forster v. Scott, 136 N.Y. 577, 32 N.E. 976; 
Matter of Wall Street, 17 Barb. 617, 636; People ex rel. N.Y.C., 
& H. R. R. R. Co. V. Priest, 206 N.Y. 274, 99 N.E, 547; Ed- 
wards V. Bruorton, 184 Mass. 529, 69 N.E. 328; and on the other 
hand. Matter of aty of New York, 196 N.Y. 255, 89 N.E. 814; 
Matter of Wuifsohn v. Burden, 241 N.Y. 288, 150 N.E. 120; Vil- 
lage of Euclid V. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114.)” 
Though the section has been on the statute books since 1926, its 
validity has not been challenged in any other case in this court It 
is perhaps not without significance that during these years no 
owner has claimed that the statute has actually interfered with 
his enjoyment of the land, or has prevented him from obtaining a 
permit to improve the land in a manner which he deemed desir- 
able. 
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The plaintiff in this case, too, makes no such claim. The com- 
plaint alleges only the conclusion of the pleader that by reason of 
the filing of the ordinance and map or plan “the plaintiff has been, 
and is, deprived of his property without the payment of compensa- 
tion therefor.” The complaint is silent as to how the plaintiff is 
injured by the ordinance and the map. The stipulation of the 
facts upon which the case was submitted for decision again fails 
to indicate in what manner the ordinance has caused damage to 
the plaintiff or interferes with any use to which the pledntiff de- 
sires to put the land. On the contrary, it appears from the stipu- 
lated facts that “the plaintiff has at present no plans for the use 
of said premises nor any particular desire as to the purposes for 
which he expects to use the same” and “that the plaintiff, because 
of the claim of the defendant under said ordinance and map, is un- 
decided as to whether he shall endeavor to build upon said prem- 
ises or endeavor to sell the same.” It may be added, incidentally, 
that the stipulated facts fail to show that there is at present any 
actual controversy with the city as to the use to which the prop- 
erty may be put, and it appears “that the plaintiff has made no 
application to the Planning Board, Board of Appeals or Supervisor 
of Zoning of the Qty of Rochester for a permit to use those por- 
tions of his property included in said map as widened streets or to 
build thereon or to alter any existing structures therein.” 

Regardless of the form of action in which relief is sought, the 
courts will not declare a statute unconstitutional unless and until 
such relief is necessary for the protection of some right of the suit- 
or guaranteed by the Constitution. “The duty of this court, as of 
every judicial tribunal, is limited to determining rights of persons 
or of property, which are actually controverted in the particular 
case before it.” (California v. San Pablo & Tulare R. R. Co., 149 
U.S. 308, 314, 13 S.Ct. 876.) “To complain of a ruling one must be 
made the victim of it. One cannot invoke to defeat a law an ap- 
prehension of what might be done under it, and, which if done, 
might not receive judicial approval;”. (Lehon v. City of Atlanta, 
242 U.S. 53, 56, 37 S.Ct. 70.) 

The courts have sustained, as a proper exercise of the police 
power, restrictions in zoning ordinances upon the use of land in 
defined districts which go so far as to require that aU buildings be 
set back a specified distance from the street. (Matter of Wulf- 
sohn v- Burden, 241 N.Y. 288, 150 N.E. 120.) There the restric- 
tions were imposed to promote the general welfare and to protect 
the public health and safety. Here it may be urged that the re- 
strictions, though less drastic, also affect less directly, if at all, the 
general welfare or the public health and safety, Evati if some 
doubt may remain whether the State has power to impose present 
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restrictions upon the use of land in the bed of a street as shown 
on an ofQcial map or plan, without compensation for the damage 
caused to the owner of land by reason of such restrictions, there 
can be no doubt that such restrictions are calculated to promote 
at least the public convenience if not the public health, and to 
benefit the district in which the land is situated, as weE as the 
city itself; and that insofar as such restrictions may constitute a 
taking of property, the taking woiEd be for a public purpose and 
would accord with “due process of law” if compensation were 
paid for the consequent damage. Since the plaintiff’s alleged 
grievance is that he has been deprived of his property without 
compensation, the grievance becomes illusory if it does not appear 
that damage has been done him by the city’s acts. 

A statute cannot have the effect of depriving a person of his 
liberty or property unless it prevents such person from doing an 
act which he desires to do or diminishes the enjoyment or profit 
which he would otherwise derive from his property. (Cf. cases 
collated in the separate opinion of Mr. Justice Brandeis in Ash- 
wander V. Tennessee VaEey Authority, 297 U.S. 288, at pp. 345- 
349, 56 S.Ct. 466.) There are approximately nineteen thousand 
feet in the plot owned by the plaintiff. The single dwelling house 
upon it is ninety-five years old and is now in course of demolition. 
By its adoption of the general map or plan, the city has given no- 
tice that at some future time, if present anticipations are realized, 
it intends to widen the two streets upon which the plaintiff’s prop- 
erty abuts. If without buEding upon the strips of his land which 
may in the future be included in the widened streets, the plaintiff’s 
property cannot be developed in manner which the plaintiff de- 
sires or which would best conduce to the enjoyment or profit 
which an owner might derive from his land, and if it were shown 
that the statutes, if valid, would require or even justify a denial 
of a permit for such development, the adoption of the map might 
constitute a grievance. In the absence of proof of such facts, it is 
difficult to see how the plaintiff has been deprived in any manner 
of the use of his property. Before the court should even consider 
the question of whether the Legislature could under the police 
power restrict, without compensation, the use of land in private 
ownership, there should be proof at least that the statute is in 
some manner interfering with or diminishing the value of the 
present property rights of the person complaining. (Compare in 
this respect the allegations contained in the complaint upon which 
the Supreme Court of the United States based its jurisdiction to 
consider such question in ViEage of Euclid v. Ambler Realty Co., 
272 U.S. 365, 368, 374, 47 S.Ct. 114.) . . . 

No inference of law, indeed no inference of fact, that the at- 
tempted condition has affected or will affect the use to which the 
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plaintiff’s land will be put or has diminished the value of the land, 
may be drawn from the stipulated facts. There is no suggestion 
that a plot of nineteen thousand square feet cannot be suitably 
improved and put to the most profitable use by the erection of a 
building which does not encroach upon the small portions which 
may be used hereafter to widen the street. Sometimes land own- 
ers in a particular district assume mutual obligations to set back 
buildings some distance from the streets. Sometimes such obliga- 
tions are imposed by zoning ordinance. Sometimes an owner does 
so voluntarily because he believes that such a setback is the best 
use for the land immediately abutting on the street. The plaintiff 
or any successor in title to the property could use the land immed- 
iately abutting on the street. The plaintiff or any successor in 
title to the property could use the land within the bed of the wid- 
ened street for such purpose even without a permit. It may be 
the best use to which that land coidd be put, even if no map had 
been adopted, and there were no probability that the city would 
in time widen the street. Certainly it cannot be said that owners 
of property do not receive any benefit from the adoption of gen- 
eral maps or plans for the development of city streets, if they can 
develop their land with some assurance that other owners will 
not be permitted to frustrate the plan, maliciously or unreason- 
ably. Whether the State may impose conditions for the issuance 
of permits in order to protect the integrity of the plan of a city 
where it appears that such conditions interfere with a reasonable 
use to which the land would otherwise be put or diminishes the 
value of the land, should not now be decided. Without proof that 
the imposition of such conditions has deprived an owner of land 
of some benefit he would otherwise derive from the land, there can 
be no deprivation of property for which compensation should be 
made. 

Solicitude for the protection of the rights of private property 
against encroachment by government for a supposed public bene- 
fit does not justify the courts in declaring invalid a public law 
which serves a public purpose, because ten years after it has been 
on the statute books a single owner, wdthout proof, or even claim, 
of actual injury, asserts that he has been deprived of his property. 

The judgment of the Appellate Division should be reversed and 
that of the Special Term affirmed, with costs in this court and in 
the Appellate Division. . . . 

Judgment accordingly. 
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SECTION 2. PUBLIC AND PUBLIC UTILITY 
FACILITIES 

A. Public Ways 

A well-conceived configuration of public ways lies at the very 
core of sound community planning. The basic street plan serves 
as a sort of framework for community development. This is 
quite incompatible with the old haphazard location, laying out 
and improvement of streets, which too often was inspired by 
speculative interest in long profits. The broad community in- 
terest could not be effectually served, for that matter, by the 
most altruistic private efforts of the real estate “developer.” 
Contemporary planning employs a community-wide projection 
and is strongly implemented by the exertion of sufficient govern- 
mental control of land subdividing by private hands to effect co- 
ordination with the master community plan in keeping with the 
standards upon which it rests. 

It is the primary function of major or arterial streets to serve 
through traffic. Secondarily, they provide light, air, access and 
view for abutting property. This second function is the primary 
task of minor streets, which, in addition commonly serve as a 
channel for utility lines. 

(1) Estahlishment 

Legal methods of establishing public ways include common law 
and statutory dedication, statutory proceedings for purchase or 
condemnation and dedication by public authority of public lands 
to street or highway us^. 

Common law dedication is an intentional appropriation of land 
by the owner to the public at large for public use and acceptance 
of it for the purpose by or on behalf of the public. Dedication 
was originally employed merely as to highways but it later came 
to be applied to parks, public squares and landing places and even 
special uses, such as schools, which were not open to enjoyment 
by the public in general. The leading American case. City of 
Cincinnati v. White, 6 Peters 431, 8 L.Ed 427 (1832), involved 
dedication of land as a common. Dedication is a type of con- 
veyancing which can be effected by parol. In theory it rests 
upon intention and great freedom is exercised in looking to the 
conduct of an owner to determine whether he had an animus 
dedicandi. A commonplace illustration is the case of the owner 
who lays out a street across his land and opens it to public use. 

Ordinarily a common law dedication involves merely an ease- 
ment but an owner may, of course, convey title in fee, if he so 
^desires. ^ ^ ^ ^ ^ 
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Often there is no clear manifestation of intention. If there has 
been long public user as a street or highway it may be said that 
the necessary intent will be conclusively presumed or implied. 
More realistically, what takes place in such a case is the legal 
equivalent of dedication without any actual intent to dedicate 
having been made out. Where public user has continued for the 
period of limitations of real actions the public easement is some- 
times said to rest upon prescription, which, in turn, is usually 
grounded upon hostile, adverse user. Thus, we often find pre- 
scription set forth as a separate method of establishing a public 
way. See 3 Tiffany, Real Property § 924 (3rd ed. 1939). The 
editor suggests that the prescription theory is more confusing 
than helpful. Is it not better to leave that theory to private 
easements, which lie in grant, and to adhere consistently to the 
dedication formulation in treating of public ways? 

The type of dedication of greatest practical moment is that 
effected by platting of land and the sale of lots with reference 
thereto. It seems safe to say that the bulk of dedication to street 
and highway uses for many years has been effected by land sub- 
division and platting. While the mere making and even filing of 
a plat may not be considered conclusive, it is strong evidence of 
an intent to dedicate the public ways marked upon it. The prob- 
lem is one of interpretation in the resolution of which extrinsic 
evidence of the conduct of the owner may be helpful. After he 
sells lots by reference to his plat, even though not recorded, the 
“subdivider” may be estopped, as against the purchasers, to^ 
deny that the strips shown on the plat as streets have been 
dedicated to public use. That is a matter of private relations and 
does not control the question of dedication to the public. Actual 
sales with reference to a plat should, however, clinch the matter 
as to intent to dedicate to public use. Decisions embracing the 
so-called “unity plan” accord a lot purchaser a private easement 
as to aU streets shown on the plat, but there is authority that the 
interest extends only to those streets upon which he must de- 
pend for access to his lot. State ex rel. Kincaid v. Hamilton, 109 
Tenn. 276, 70 S.W. 619 (1902); 4 McQuiUin, Mun. Corps. § 1684 
(2d ed. rev. vol. 1943). See Huddleston v. Deans, 124 W.Va. 313, 
21 S.E.2d 352 (1942), discussed in 49 W.Va.L.Q. 88 (1942). 

It is generally conceived that a common law dedication must 
be perfected by acceptance. Acceptance may be by public user, 
or by formal or informal act of cognizant public authority. Of- 
ficial repair or improvement of a street by responsible author- 
ity is an example of informal acceptance. For a collection of 
cases see 4 McQuiUin, op. cit. supra, § 1704 et seq. There is some 
authority that acceptance is not necessary where the owner re- 
cords a plat and sells lots with reference to it 4 Tiffany, op. cit. 
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supra, § 1106. It obviously may be so provided under a scheme 
of statutory dedication. In any event, public user or public im- 
provement of some of the streets in a platted subdivision may be 
deemed acceptance of all streets shown on the plat. Huddleston 
V. Deans, supra. 

Public responsibility for the maintenance of public ways and 
the regulation of their use has understandably been an important 
factor in many cases involving the question of acceptance of 
dedications. The dedication might be considered definitive and 
final so far as the owner was concerned, quite apart from this 
question. It has not, moreover, uniformly precluded the fixing 
of responsibility where acceptance was made out by public user 
alone. The cases are divided on that question. See 4 Tiffany op. 
cit. supra, § 1107. 

Statutory dedication, that is, dedication in a manner provided 
by statute, is not ordinarily exclusive. Thus, in a given case, a 
sufficient common law dedication might be made out although 
the statute had not been satisfied. Ill Dillon, Mun.Corps. § 1071 
(5th ed. 1911), McQuiUin, op. cit. supra, § 1665. Under a scheme 
of statutory dedication the fee, and not merely an easement, may 
pass to the public. Strict compliance with statutory require- 
ments is usually exacted by the courts. 

Planning laws seize upon recordation as the point of control 
of land platting. An unapproved plat may not be recorded. The 
vital sanction here, however, is the police power, not regulation 
of the filing of documents of public record. It is a crucial con- 
trol in the preservation and effectuation of a master plan. 

A planning act may be so drawn as to obviate questions about 
dedication of ways shown on plats. The City Planning Law of 
New York which appears as certain sections of the General City 
Law, has a pertinent provision, as follows: 

“Section 34. Record of plats. No plat of a subdivision of land 
showing a new street or highway shall be filed or recorded in the 
office of the county clerk or register until it has been approved by 
a planning board which has been empowered to approve such 
plats, and such approval be endorsed in writing on the plat in 
such manner as the planning board may designate. It shall be 
the duty of the county clerk or register to notify the planning 
board in writing within three days of the filing or recording of 
any plat approved by such planning board, identifying such plat 
by its title, date of filing or recording, and officiEil file number. 
After such plat is approved and filed, subject, however, to re- 
view by court as hereinafter provided, the streets, highways and 
parks shown on such plat shall be and become a part of the of- 
ficial map or plan of the city. The owner of the land or his agent 
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who files the plat may add as part of the plat a notation if he so 
desires to the effect that no offer of dedication of such streets, 
highways, or parks, or any of them is made to public. 

“Formal offers of cession to the public of all streets, highways 
or parks not marked with such notation on the plat shall be filed 
with the planning board prior to the approval of the plat by the 
planning board. In the event that the owner or his agent shall 
elect not to file his plat prior to the expiration date of the validity 
of such approval provided in section thirty-two then formal offers 
of cession shall be deemed to be invalid, void and of no effect on 
and after such expiration date. 

“Every street shown on a plat that is hereafter filed or re- 
corded in the office of the county clerk or register as provided 
in this section, shall be deemed to be a private street until such 
time as it has been formally offered for cession to the public and 
formally accepted as a public street by ordinance of the local 
legislative body, or alternatively until it has been condemned by 
the city for use as a public street. . . . ” 

KUEHN v. VILLAGE OF MAHTOMEDI 

Supreme Court of Minnesota, 1940. 207 Minn. 518, 202 N.W. 1S7. 

Julius J. Olson, Justice. Plaintiff, seeking damages from de- 
fendant, predicates his right of recovery upon three causes of 
action. Defendant’s general demurrer to each thereof was sus- 
tained as to the first and second causes, but overruled as to the 
third. Plaintiff appeals from the order insofar as the first and 
second causes are concerned, defendant from that part over- 
ruling its demurrer. The appeals have been consolidated and 
Jointly briefed and argued here. We shall dispose of them in the 
order mentioned. 

The facts general to all three causes are these; Plaintiff now is, 
and over a period extending back prior to 1927 was, the owner of 
“a water plant comprised of wells, pumps, tanks, mains, and pipes 
of the character incident and necessary for use in supplying 
private customers with water” in a described area in Lincoln 
township, Washington county. In 1931 defendant village was 
organized as a municipal corporation out of a portion of the men- 
tioned township. At that time plaintiff’s system was operating 
without competition by anyone. In 1933 defendant, with full 
knowledge of the existence and operation of plaintiff’s system, 
laid out and constructed its own water supply system. . 

The second cause relates to an area referred to as “subdivision 
of blocks two (2) and three (3), East Shore Park,” as shown by 
a plat. By this plat there was reserved to the owner and his suc- 
cessors in title and interest “the exclusive right today and main- 
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tain water pipes and erect tanks in any and all of” the streets, 
avenues and alleys so dedicated. The village constructed water 
system also invaded this supposed exclusive area of plaintiff, and 
as a consequence his business was much hurt because former cus- 
tomers thereafter refused to purchase water from him but be- 
came customers and users of defendant’s water supply system. 
For this he wants $10,000 as damages. ... 

3. In respect to the second cause of action, plaintiff claims 
that the reservation in the original dedication reseiwed the right 
now asserted by him. We think the rule is well settled that the 
right to use public streets and highways for such or similar pur- 
poses as those placed there by plaintiff is a privilege that may be 
exercised only by sovereign grant. True, the sovereign may 
clothe its subdivisions and municipalities with such power. But, 
as we have seen, no such power has been granted here. So the 
question arises, may an individual by reservation withhold from 
the municipality the sovereign power incident to the public use 
of streets and highways? We think the rule applicable in the 
instant case is accurately stated in 18 C.J. p. 71 [ § 64] : “There 
are certain limitations of the general rule permitting the dedi- 
cator to impose conditions and limitations. Thus he cannot attach 
to the dedication any conditions or limitations inconsistent with 
the legal character of the dedication, or which take the property 
dedicated from the control of the public authorities, or which are 
against public policy; and the dedication will take effect regard- 
less of such condition which will be construed as void.” Many au- 
thorities are there cited sustaining the quoted text. Helpful also 
are 4 McQuillin, Municipal Corporations, 2d Ed., § 1670, at page 
496; 2 Pond, Public Utilities, 4th Ed., §§ 494, 495. In § 496, at 
page 865, that author says: “The power to grant franchises is a 
high legislative trust.” In Village of Grosse Pointe Shores v. 
Ayres, 254 Mich. 58, 64, 65, 235 N.W. 829, 831, the court said: 

“The dedication of property for the purpose of a highway 
carries the right to public travel and also the use for aU present 
and future agencies commonly adopted by public authority for 
the benefit of the people, such as sewer, water, gas, lighting, and 
telephone systems. ... 

“A condition in a deed of dedication prohibiting the Uses above 
stated or circumscribing the future freedom of action of the au- 
thorities to devote the street to the wants and convenience of the 
public is void, as against public policy or as inconsistent with the 
grant.” ... 
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We conclude that the order insofar as it sustains defendant’s 
demurrers to the first and second causes should be affirmed; 
that as to the third cause the order should be reversed. 

So ordered.*^ 


Contemporary planning can obviate at the outset the type of 
reservation attempted in the foregoing case. A planning board 
may, in adopting rules and regulations governing platting, spell 
out a ban upon any reservation out of harmony with full public 
control for street puiposes, whether primary or incidental. It 
may go further and require, where streets and alleys are not 
considered the best location for utility lines, pipes, and the like, 
other provision for the purpose. Thus the regulations adopted by 
the City of Warwick, Rhode Island, on August 24, 1945, contain 
the following paragraph: . 

“If in the opinion of the Board the most suitable and reason- 
able locations for sewers, storm drains, water and gas pipes, elec- 
tric pole lines and conduits, or other utilities likely to be required 
do not lie wholly within the streets or edleys shown upon the 
plat, the Board may require, insofar as reasonable, provision to 
be made for the location of such utilities on other routes. Such 
requirements must be effectuated by the dedication of public 
easements as a part of the plat or by the filing of supplementary 
instruments which will adequately protect the public interest in 
the proper location of said utilities,” 


STATE ROAD COMMISSION OF WEST VIRGINIA v. CHESA- 
PEAKE & OHIO RY. CO. 

Supreme Court of Appeals of West Virginia, 1934. 115 W.Va, 647, 177 S.E. 530. 

Hatcher, Judge. The major portion of East avenue in the city 
of South Charleston is occupied jointly by the public highway and 
an industrial track of the Chesapeake & Ohio Railway Company. 
The State Road Commission brought this proceeding in manda- 
mus to require the railway company to remove its track from 
a portion of the avenue which the commission deems necessary 
for use in improving the highway. 

The chronological facts relating to this controversy are as fol- 
lows: In 1908, the Kanawha Land Company, then the owner 
of that part of South Charleston embracing the parcel in litiga- 
tion, platted its land into lots and streets, sold property with 
reference to the plat, and had a copy of the plat recorded. One 

1 The principal case is discussed in 26 Minn.L.ReT. 240 (1941). 
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of the streets of this division is East avenue. In 1910, the Land 
Company constructed a railroad on and near the north side of 
the avenue. There is some question as to the exact location of 
the original construction; but that question is not important 
herein, as there has been no change in the location since 1914. 
In 1915, the public authorities paved a section of the avenue south 
of and adjacent to the railroad, thereby for the first time recog- 
nizing the avenue as a public thoroughfare. And in 1917, the 
Land Company quitclaimed to the respondent a strip eighteen 
feet wide along the northern side of the avenue, which included 
the railroad. 

The commission takes the position that the acts of the Land 
Company in 1908 constituted an irrevocable dedication of the 
avenue to public use. The respondent replies that such acts con- 
stituted a mere offer of dedication to public use which the Land 
Company could withdraw or modify at any time before accept- 
ance by the public authorities; that the construction of the rail- 
road prior to 1915 constituted a modification of the offer; and 
that, as so modified, the offer was accepted. 

The law is settled in this jurisdiction that no acts of a private 
owner can make a strip of land a public highway. Acts such as 
those of the Land Company herein constitute merely an offer of 
dedication to public use which must be accepted by the public au- 
thorities to make the dedication complete. Before acceptance the 
dedicator may withdraw the offer, or he may impose any reason- 
able condition on the offer which does not defeat the purpose of 
the dedication. A condition which is inconsistent with the legal 
character of the dedication or would take it from public con- 
trol is void as against public policy, and upon public acceptance 
the dedication is not affected by the condition. 9 A. & E. Ency. 
Law, subject Dedication, p. 75; 18 C.J., subject Dedication, §§62 
and 64; Elliott, Roads and Streets (4th Ed.) § 163; Dillon, Mu- 
nicipal Corporations (S-th Ed.) § 1075; McQuUlin, Id. (2d Ed.) 

§ 1670; Riddle V. Charlestown, 43 W.Va. 796, 28 S.E. 831; City 
of Point Pleasant v. Caldwell, 87 W.Va. 277, 104 S.E. 610. The 
construction of a railroad by the dedicator in a proposed public 
street prior to public acceptance has been held to qualify the 
dedication. Cohoes v. Delaware Co., 54 Hun. (N.Y.) 558, 7 
N.Y.S. 885. That case was reversed in 134 N.Y, 397, 31 N.E. 
887, but on other grounds. The right to operate a railroad in a 
public street has been held to be a reasonable condition of dedica- 
tion. Brunswick R. Co. v. Mayor, etc., of City of Waycross, 91 
Ga. 573, 575, 17 S.E. 674; Qty of Noblesville v. R. Co., 130 Ind. 
1, 4, 5, 29 N.E. 484. In each case, however, it was stated, in ef- 
fect, that the railroad did not unduly restrict the public use of 
the highway; and that the railroad was subject to any reasonable 
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regulation by the public authorities which tended to reduce the 
danger and inconvenience to the’ public. Consequently, while 
the construction of the railroad on the avenue prior to its public 
acceptance constituted a dedicatory condition, yet that condition 
can be upheld only on the theory that it is completely subject to 
reasonable public regulation. 

Counsel would treat the quitclaim of the eighteen-foot strip in 
1917 as validly defining the width of the railroad right of way. 
That quitclaim could not confer on the grantee any higher rights 
than the Land Company had in 1915 (when the avenue was ac- 
cepted by the public authorities), because the right of further 
dedicatory qualifications ceased at that time. Elliott, supra, § 
186. Prior thereto the Land Company had not even attempted to 
define the boundaries of the railroad right of way by certain arbi- 
trary lines. Therefore, the quitclaim can be taken merely as a 
conveyance of the bare easement, which is bounded, not by the 
trapezoidal lines selected by the Land Company in 1917, but “by 
the lines of reasonable enjoyment.” 19 C.J., subject Easements, 
§ 223. 

The present location of the railroad prevents the necessary ex- 
pansion of the paved portion of the highway to meet modern re- 
quirements. It appears from the evidence that there is a long- 
unused space between the land now used by the railroad and the 
northern line of the avenue. That space varies from a few to a 
number of feet in width. It is unavailable for highway purposes, 
yet it would serve pro tanto as a roadbed for the track equally as 
wen as its present location. If the track be moved northward but 
a few feet and the unused space utilized as part of its roadbed, 
then the part vacated by the move could be used by the commis- 
sion to expand the public roadway. The move would not serious- 
ly inconvenience the respondent. We are cognizant of the rule 
forbidding the alteration of a definitely established easement ex- 
cept by mutual consent of the owners of the dominant and the 
servient estates. But that rule applies to private parties, and 
must bow to the paramount interest of the public where the latter 
is concerned. Moreover, we presume that the location of the 
track so as to leave a space of no use to the Land Company and 
not available to the public was inadvertent and unintentional. 
We are accordingly of opinion that reasonable public regulation 
requires the move. 

The writ, molded in conformity to this bpinion, will issue. 

Writ awarded.® 


^ Tlie principal case is discussed in 41 W.Ya.L*Q. 293 (1935). 
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(2) Improvement 

“The power to open and improve streets is legislative in its 
■origin and must be conferred upon the municipality by a statu- 
tory enactment.” Ill Dillon, Mun.Corps. § 1144 (5th ed. 1911) . 
There will, however, seldom be any question about the power of 
a local unit to undertake the improvement of public ways within 
its general governmental jurisdiction. The legislature would 
hardly impose responsibility without granting authority needed 
to effect its discharge. 

With respect to the legal methods of bringing about such im- 
provements, in a given state, control of subdivisional platting 
will be found to serve as a significant method of placing the 
burden on the subdivider as to new sidewalks and streets in the 
area platted. Thus, the City Planning Law of New York (in 
Section 33 of the General City Law) provides that “In approving 
such plats the planning board shall require . . . that aU 

streets or other public places shown on such plats shall be suit- 
ably graded and paved and that sidewalks, street lighting stand- 
ards, curbs, gutters, street trees, water mains, sanitary sewers 
and storm drains or combined sewers shall be installed all in ac- 
cordance with standards, specifications, and procedure acceptable 
to the appropriate city departments, or alternately that a per- 
formance bond sufficient to cover the full cost of the same 
. . . be furnished. ...” 

The entire burden of building and paving sidewalks along old 
or new streets may, under legislative authority, be imposed by a 
local unit upon the owner of abutting property. Ill Dillon, op.cit. 
supra, § 1147. 

There still exist on the statute books in some states vestiges 
of the ancient English practice, which formed a part of our local 
governmental heritage, of requiring the able-bodied citizenry to 
work a certain number of days each year on the job of main- 
taining and improving highways. It came about, of course, that 
one would be permitted to commute the duty by a money pay- 
ment. Note the Florida statute upheld in Butler v. Perry, 240 
U.S. 328, 36 S.Ct. 258 (1916). The compulsory service required 
by the Florida statute was attacked, in the Perry case, as viola- 
tive of the Thirteenth Amendment. The Supreme Court had 
no trouble in rejecting the contention; the case was one of an 
exceptional duty of service owed to one’s government which was 
deeply rooted in history and beyond the purpose of the Amend- 
ment. An interesting variation is the requirement that rural 
residents provide two-horse wagons and teams for limited road 
service. See Galoway V. State, 139 Tenn. 484, 202 S.W. 76 
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(1917) . Today’s needs render citizen-service methods anachron- 
istic. Upkeep and maintenance are current responsibilities nor- 
mally performed by a local unit’s own force and financed from 
current funds. Road and street construction and improvement, 
on the other hand, are capital projects in the financing of which 
resort to capital budgeting or the borrowing power of govern- 
ment is appropriate. Possible types of financing for which there 
may be authority in a given situation include use of available 
funds on hand, issuance of general obligation bonds and special 
assessment financing, which may or may not involve issuance of 
bonds on other evidence of indebtedness. Revenue bonds may 
be an authorized method where road or bridge tolls are con- 
templated. 

Authority to construct or improve public ways includes, as a 
reasonable incident to that primary authority, the power to es- 
tablish or change a street grade. The law, as developed by the 
judges, does not, in most states, impose upon a local unit liability 
for consequential damages resulting from a change of grade made 
in the exercise of reasonable care and skUl. Jenkins v. City of 
Henderson, 214 N.C. 244, 199 S.E. 37 (1938). If the effect of a 
change of grade is to deny aU access to abutting property it may 
be determined that there has been a “taking” of his property 
for which he is entitled to compensation. Sanderson v. City of 
Baltimore, 135 Md. 509, 109 A. 425 (1920). In some states a 
right to compensation has been conferred by statute. State con- 
stitutional provisions requiring the making of compensation not 
only where property is taken for public purposes but also where 
there is damage to private property are generally construed to 
grant a right to compensation in the change of grade cases. 
IV Dillon, op. cit supra, § 1677. 

Elevated viaducts and bridge approaches erected over streets 
have, in New York, been dealt with as on a parity with changes 
in grade. If the viaduct or bridge is a public way the use is con- 
sidered a proper street use and such rights as the owner of abut- 
ting property may have to light, air and access, are subject to the 
authority of the municipality to erect the structure as a street 
improvement. Sauer v. City of New York, 180 N.Y. 27, 72 N.E. 
579 (1904). Upon review of the Sauer case in the Supreme 
Court of the United States, which resulted in an affirmance, it 
was determined that the property owner had not been denied due 
process of law. Sauer v. City of New York, 206 U.S. 536, 27 
S.Ct. 686 (1907). The Elevated Railroad Cases, which had rec- 
ognized a right to compensation, were distinguished on the 
ground that an elevated structure for railroad use, to the exclu- 
sion of normal street traffic, was a non-street use amounting to 
an additional servitude. 
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An interesting situation is presented by the removal of a struc- 
ture, such as an elevated railroad, for damages consequent upon 
the construction of which owners of abutting property had been 
compensated. An award of damages to the receiver of the rail- 
road company, to be paid by the lot owners, which was in the 
amount the company paid to the then lot owners as compensa- 
tion at the time of construction, was upheld by the Supreme 
Court in Roberts, Receiver, v. New York City, 295 U.S. 264, 55 
S.Ct. 689 (1935). 


BACICH V. BOARD OF CONTROL OF CALIFORNIA 
Supreme Court of California, 1944. 23 Oal.2d 343, 144 P.2d 818. 

Carter, Justice. The demurrers of defendants Board of Con- 
trol, California Toll-Bridge Authority and State Department of 
Public Works to plaintiff’s complaint for damages in this action 
in inverse condemnation were sustained without leave to amend. 

Plaintiff alleges that he is the owner of an improved lot situat- 
ed on the west side of Sterling Street between the intersection of 
that street with Bryant Street and Harrison Street in the City 
and County of San Francisco, the two latter streets being par- 
allel; that before the construction of the improvement herein- 
after mentioned Harrison Street was level with Sterling Street 
and he had access from his lot to Harrison Street by footpaths 
and Street railway; that a street railway extending along Sterling 
Street served his property; that the area around his property was 
formerly used for residential purposes; that the construction of 
the approaches to the San Francisco Bay Bridge by defendants 
resulted in the lowering of Harrison Street fifty feet, leaving as 
the only access thereto an almost perpendicular fiiight of steps, 
the destruction of the residence property in the area, the removal 
of the street railway, and the erection of an elevated highway 
between his lot and Bryant Street which he must pass under 
to reach the latter street; that by reason of the foregoing his 
property has been damaged in the sum of $14,000; and that he 
filed a claim for those damage with defendant Board of Control 
which was rejected. ... 

The major issue presented in this case is whether or not plain- 
tiff may recover compensation imder the constitutional provi- 
sion (Cal.Const. art. I, see. 14) in the light of the facts stated by 
him. He is entitled thereto under the wording of that provision 
if his property has been taken or damaged for a public use. The 
solution of that question depends largely upon the character and 
extent of his property right. If he has a property right and it 
has been impaired or damaged, he may recover. The test fre- 
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quently mentioned by the authorities, that he may recover if he 
has suffered a damage peculiar to himself and different in kind, 
as differentiated from degree, from that suffered by the public 
generally, is of no assistance in the solution of the problem. If 
he has a property right and it has been impaired, the damage is 
necessarily peculiar to himself and is different in kind from that 
suffered by him as a member of the public or by the public gen- 
erally, for his particular property right as a property owner and 
not as a member of the public has been damaged. See Rose v. 
State of California, supra. . . . 

It has long been recognized in this state and elsewhere that 
an owner of property abutting upon a public street has a property 
right in the nature of an easement in the street which is appur- 
tenant to his abutting property and which is his private right, 
as distinguished from his right as a member of the public. That 
right has been described as an easement of ingress and egress 
to and from his property or, generally, the right of access over 
the street to and from his property, and compensation must be 
given for an impairment thereof. We are not now inclined to 
question or disturb that rule. See Rose v. State of California, 
supra; Eachus v. Los Angeles, etc., Ry. Co., 103 Cal. 614, 37 P. 
750, 42 Am.St.Rep. 149; McCandless v. City of Los Angeles, 214 
Cal. 67, 4 P.2d 139; Lane v. San Diego Elec. R. Co., 208, Cal. 29, 
280 P. 109; Wilcox v. Engebretsen, 160 Cal. 288, 116 P. 750; Wil- 
liams v. Los Angeles R. Co., 150 Cal. 592, 89 P. 330; Bi’own v. 
Board of Sup’rs, 124 Cal. 274, 57 P. 82; Geurkink v. City of 
Petaluma, 112 Cal. 306, 44 P. 570; Bigelow v. Ballerino, 111 Cal. 
559, 44 P. 307; 10 CaLJur. 333-335; 18 Am.Jur., Eminent Do- 
main, secs. 181-185; In re Hull, 163 Minn. 439, 204 N.W. 534, 205 
N.W. 613, 49 A.L.R. 330; New York, C. & St. L. R. Co. v. Bucsi, 
128 Ohio St. 134, 190 N.E. 562, 93 A.L.R. 639. The precise origin 
of that property right is somewhat obscure but it may be said 
generally to have arisen by court decisions declaring that such 
right existed and recognizing it. See 18 Am.Jur., Eminent Do- 
main, sec. 181; 41 Yale Law Journal 221. For that reason, in 
the determination of the extent and character of that right most 
of the cases rely, without discussion, upon precedents which fit 
or are analogous to the circumstances present in the case before 
the court. If the question is one of fimt impression its answer 
depends chiefly upon matters of policy, a factor the nature of 
which, although at times discussed by the courts, is usually left 
undisclosed. It may be suggested that on the one hand the pol- 
icy underlying the eminent domain provision in the Constitution 
is to distribute throughout the community the loss inflicted upon 
the individual by the making of public improvements. See 41 
Yale Law Journal, 221-224; 52 Harv.L.Rev, 1176, 1177; 3 Harv. 
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L.Rev. 189-205. Manifestly, the addition to the eminent domain 
clause in constitutions in most states, including California, of “or 
damaged” to the word “taken” indicates an intent to extend that 
policy to embrace additional situations. On the other hand, fears 
have been expressed that compensation allowed too liberally will 
seriously impede, if not stop, beneficial public improvements be- 
cause of the greatly increased cost. See Davis v. County Com’rs, 
153 Mass. 218, 26 N.E. 848, 850, 11 L.R.A. 750; 13 Va.L.Rev. 
334-337. However, it is said that in spite of that so-called policy 
“the courts cannot ignore sound and settled principles of law 
safe-guarding the rights and property of individuals. This [im- 
provement] may be of great convenience to the public generally, 
but the properties of abutting owners ought not be sacrificed in 
order to secure it”; and, quoting from Sedgwick on Constitutional 
Uaw: “The tendency under our system is too often to sacrifice 
the individual to the community; and it seems very difficult in 
reason to show why the State should not pay for property which 
it destroys or impairs the value, as well as for what it physically 
takes. . . . ” Liddick v. City of Council Bluffs, Iowa, 5 N.W. 

2d 361, 372, 382. 

In some degree those opposed policies are manifested in the 
conflict between the constitutional mandate that compensation 
be paid when private property is taken or damaged for a public 
purpose and the exercise of police power where compensation 
need not be paid. The line between those two concepts is far from 
clearly marked. It will be recalled that in the instant case it is 
alleged that by reason of the lowering of Harrison Street fifty 
feet below the level of Sterling Street the access that plaintiff 
formerly had to Harrison Street from Sterling Street has now 
been lost except for an almost perpendicular flight of stairs. 
The condition resulted from the construction of a public improve- 
ment, namely, approaches to a bridge spanning San Francisco 
Bay. It does not appear that any compelling emergency or pub- 
lic necessity required its construction without the payment of 
compensation for property damaged. Therefore, the State "may 
not escape the payment of compensation under the police power. 

The ultimate effect of lowering Harrison Street was to place 
plaintiff’s property in a cul-de-sac. Whereas, before he had ac- 
cess to Harrison Street, the next intersecting street from his 
property on Sterling Street, he now has access in one direction 
only, that is, to Bryant Street, the next intersecting street in the 
opposite direction. The existence of access in one direction to 
the general system of streets has been impaired to the extent 
that there is now left only the stairway. Plaintiff alleged that 
formerly Sterling Street was level with Harrison Street, which 
may be interpreted to mean that general access was available. 
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He does state that formerly he had access by a streetcar line and 
footpaths. That being true his access by those modes has been 
lost except to the extent that the stairway is a substitute for 
pedestrian access. In that respect his property has been placed 
in a cul-de-sac. Moreover, his request for leave to amend may 
be construed to embrace a showing that formerly there was 
access to Harrison Street for vehicular traffic, or at least that 
there was a right of way or public street, improved or unim- 
proved, joining Sterling Street with Harrison Street. Further- 
more, it is apparently conceded by defendants that a cul-de-sac 
has been created. That plaintiff’s property has been damaged 
by the impairment cannot be here questioned. The allegation in 
his complaint that it has been must be taken as true. 

Whether or not such impairment is compensable must depend 
upon the character and extent of his easement of access. Does 
it extend to a right to pass to the next intersecting streets? 
Nothing more need be decided in this case; we are not concerned 
with the correct rule in a case where the obstruction occurs be- 
yond the next intersecting street nor with what the rule may be 
for rural property. Practically all authorities hold, and we be- 
lieve correctly, that no recovery may be had where the obstruc- 
tion is beyond the next intersecting street. See cases cited: 4 
McQuillin, Municipal Corporations, 2d Ed., 279-280, sec. 1527; 
1 Lewis on Eminent Domain, 3d Ed., 350, 383, secs. 191, 203; 
25 Am.Jur., Highways, sec. 318; In re Hull, 163 Minn. 439, 204 
N.W. 534, 205 N.W. 613, 49 A.L.R. 330; New York, C. & St. L. 
R. Co. V. Bucsi, 128 Ohio St. 134, 190 N.E. 562, 93 A.L.R. 639. 
The extent of the easement of access may be said to be that 
which is reasonably required giving consideration to all the pur- 
poses to which the property is adapted. It is obvious that in 
the instant case the damage suffered is greater and different 
than if the obstruction had been beyond the next intersecting 
street. Where formerly plaintiff had an outlet from his prop- 
erty^ at both ends of Sterling Street, he now has access at only 
one end, which definitely affects ingress to and egress from his 
property. It would seem clear that the reasonable modes of 
egress and ingress would embrace access to the next intersecting 
street in both directions. It should be noted that the right is 
more extensive than the mere opportunity to go on to the street 
immediately in front of the property. Rose v. State of California, 
supra. We are not confronted with the necessity of balancing 
the conflicting policies heretofore referred to without the aid 
of persuasive precedent. Many authorities and writers have 
either declared or intimated that the cr^tion of a cul-de-sac, 
that is, the blocking of access to the next intersecting street in 
one direction is compensable, although the access still exists in 
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the opposite direction to an interaecting street. In other words, 
the easement is of that extent. See Felton v. State Highway 
Board, 47 Ga.App. 615, 171 S.E, 198; City of Chicago v. Baker, 
7 Cir., 98 F. 830, 39 C.C.A. 318; City of Chicago v. Burcky, 158 
III. 103, 42 N.E. 178, 29 L.R.A. 568, 49 Am.St.Rep. 142; Davis 
V. City of Chicago, 290 Ill.App. 244, 8 N.E.2d 378; Falender v. 
Atkins, 186 Ind. 455, 114 N.E. 965; O’Brien v. Central Iron & 
Steel Co., 158 Ind. 218, 63 N.E. 302, 57 L.R.A. 508, 92 Am.St.Rep. 
305; Magdefrau v. Washington County, 228 Iowa 853, 293 N.W. 
574; Liddick v. City of Council Bluffs, supra; Highbarger v. Mil- 
ford, 71 Kan. 331, 80 P. 633; Burton v. Freund, 243 Mich. 679, 
220 N.W. 672; Dean v. Ann Arbor R. Co., 137 Mich. 459, 100 
N.W. 773; Vanderburgh v. City of Minneapolis, 98 Minn. 329, 
108 N.W. 480, 6 L.R.A.,N.S., 741; Locascio v. Northern Pac. R. 
Co., 185 Minn. 281, 240 N.W. 661; In re HuU, 163 Minn. 439, 204 
N.W. 534, 205 N.W. 613, 49 A.L.R. 320; Lowell v. Buffalo Coun- 
ty, 123 Neb. 194, 242 N.W. 452; Id., 119 Neb. 776, 230 N.W. 842; 
Mandell v. Board of Com’rs of Bernalillo County, 44 N.M. 109, 
99 P.2d 108; In re City of Buffalo, Grade Crossing Com’rs, 210 
App.DiV. 328, 206 N.Y.S. 103, affirmed 240 N.Y. 612, 148 N.E. 
727; In re William and North WUliam Streets, 103 Misc. 313, 171 
N.Y.S. 116, affirmed 188 App.Div. 668, 177 N.Y.S. 318; Hiatt 
V. City of Greensboro, 201 N.C. 515, 160 S.E. 748; Coy v. City 
of Tulsa, D.C., 2 F.Supp. 411; Atchison, T. & S. F. R. Co. v. Ter- 
minal Oil Mill Co., 180 Okl. 496, 71 P.2d 617; Sandstrom v. 
Oregon-Washington R. & Nav. Co., 69 Or. 194, 136 P. 878, 49 
L.R.A.,N.S., 889; Cooke v. City of Portland, 136 Or. 233, 298 
P. 900; In re Vacation of Part of Melon Street, 182 Pa. 397, 38 
A. 482, 38 L.R.A. 275; Spang & Co. v. Commonwealth, 281 Pa. 
414, 126 A. 781; Hindes v. Allegheny County, 123 Pa.Super. 469, 
187 A. 219; Johnson v. Old Colony R. Co., 18 R.I. 642, 29 A. 594, 
49 Am.St.Rep. 800; Illinois Cent. R. Co. v. Moriarity, 135 Tenn. 
446, 186 S.W. 1053; City of Texarkana v. Lawson, Tex.Civ.App., 
168 S.W. 867; McQuillin, Municipal Corporations, 2d Ed., vol. 4, 
276-278; secs. 1526-1527; Lewis on Eminent Domain, 3d Ed., vol. 
1, 350-351, sec. 191; 16 Harv.L.Rev. 372; 39 Yale L. Journal 128. 
There are cases to the contrary (see In re Hull, 163 Minn. 439, 
204 N.W. 534, 205 N.W. 613, 49 A.L.R. 330, New York, C. & St. 
L. R. Co. V. Bucsi, 128 Ohio St. 134, 190 N.E. 562, 93 A.L.R. 639), 
but some of them are based upon a constitutional provision which 
allows compensation for taking alone, no mention being made of 
a damaging. Many of them advance no sound reason for not 
permitting recovery, and arrive at the result with unenlightening 
phrases which furnish no real test. We do not fear that permit- 
ting recovery in cases of cul-de-sacs created in a municipality will 
seriously impede the construction of improvements, assuming 
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the fear of such an event is real rather than fancied. The dam- 
age to the property owner is immediate and direct. The value of 
the use of the property is directly affected. To be able to get 
onto the street immediately in front of the property is of little 
value if that is as far as he can go. If he has access to the next 
intersecting street in both directions and one way is cut off, his 
easement, if it has any value to him at aU, has certainly been 
impaired. We conclude, therefore, that the right of access ex- 
tends in both directions to the next intersecting street. . . . 

There is more than merely a diversion of traffic when a cul- 
de-sac is created. The ability to travel to and from the property 
to the general system of streets in one direction is lost. One 
might imagine many circumstances, as has been shown by defend- 
ants, in which recovery should not be permitted or where the 
reasons for recovery in the cul-de-sac cases might not be logically 
applied, but we are here concerned with the particular facts of 
this case and do not purport to declare the law for all cases under 
all circumstances. 

The other items of damages claimed by plaintiff are not com- 
pensable. He asserts that all the residences, except his ow’n, in 
a described area in which his property is situated were eliminated 
by defendants, and that a street railway formerly operating on 
Sterling Street has been removed. There is no property right ap- 
purtenant to plaintiff’s property on Sterling Street which en- 
titles him to the maintenance of the residences or the continuous 
operation of the existing street railway. The removal of the 
residences and leaving the property vacant did not constitute a 
nuisance. It does not appear that the elevated road between 
plaintiff’s property and Bryant Street in any way interferes with 
his access to the latter street or impairs any easement, if one ex- 
ists, to light, air or view. 

The Judgment is reversed, and the court below is directed to 
permit the plaintiff to amend his complaint if he be so advised in 
conformity with the views herein expressed. 

Traynoe, Justice (dissenting), I dissent. ... 

The basic question in this appeal is whether the property that 
plaintiff alleged was taken or damaged existed at all. If the abut- 
ting owner has an easement in the street longitudinally to the 
next intersection in each direction, compensation must be paid 
for the impairment of that easement. See United States v. Welch, 
217 U.S. 333, 339, 30 S.a. 527, 54 L.Ed. 787, 28 L.R.A.,N.S., 385, 
19 Ann.Cas. 680; If he does not have such an easement he can 
have no recovery even though the value of the abutting property 
may be diminished as a result of the improvement. Reichelderfer 
V. Quinn, 287 US. 315, 319, 53 S.a. 177, 77 L.Ed. 331, 83 A.L.R. 
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1429; Eachus v. Los Angeles, etc., Ry. Co., 103 Cal. 614, 617, 37 
P. 750, 42 Am.St.Rep. 149; Rose v. State of California, 19 Cal.2d 
713, 737, 744, 123 P.2d 505; Rigney v. City of Chicago, 102 Rl. 
64, 80; City of Winchester v. Ring, 312 111. 544, 550, 552, 144 N.E. 
333, 36 A.L.R. 520; Nelson v. State Highway Bd., 110 Vt. 44, 1 
A.2d 689, 118 A.L.R. 921. 

There is nothing in the history of the right of ingress and 
egress to indicate that it embraces any such easement. The 
right of ingress and egress is a creation of judicial decision.® 
See Crane v. Hahlo, 258 U.S. 142, 42 S.Ct. 214, 66 L.Ed. 514. Its 
operation as a limitation on street improvements by municipali- 
ties and public utilities originated in the New York elevated rail- 
way cases. In the leading case of Story v. New York El. R. Co., 90 
N.Y. 122, 43 Am.Rep. 146, an injunction was sought to restrain 
the erection of an elevated railway in the street on which plain- 
tiff’s property abutted. The court held that the use of the street 
for elevated railway purposes was inconsistent with the use of 
the right of way for street purposes. The city had subdivided the 
land originally, laid out the streets and lots, and conveyed the 
land by deeds containing a covenant that the streets shown on 
the maps should forever remain open as public streets and ways. 
The court cited the ordinary rule that a grantor making a convey- 
ance that refers to a map showing streets cannot divert the lands 
to any use inconsistent with the normal uses of the street. The 
court held that this rule applied to the city in its role as sub- 
divider. In Lahr v. Metropolitan E. Ry. Co., 104 N.Y. 268, 10 
N.E. 528, however, the court held that even where the abutters 
did not derive their title from the city and had no express cove- 


s [Footnotes renumbered.] The origin of the whole doctrine of abutters^ 
rights is graphically described in the dissenting opinion of Mr. Justice Holmes 
in Miihlker v. New York & H. H. Go., 197 U.S. 544, 572, 25 S.Ct 522, 52S, 49 
Ij.Ed. 872: “The plaintiff’s rights, whether expressed in terms of property or 
of contract, are all a construction of the courts, deduced by way of conse- 
quence from dedication to and trusts for the purposes of a public street. 
They never were granted to him or his predecessors in expi^ess "words, or, 
probably, by any conscious implication. If at the outset the New York courts 
had decided that, apart from statute or express grant, the abutters on a street 
had only the rights of the public and no private easement of any kind, it 
would have been in no way amazing. It would have been very possible to 
distinguish between the practical commercial advantages of the expectation 
that a street would remain open and a right in rem that it would remain so. 
, . . But again, if the plaintiff had an easement over the whole street he 

got it as a tacit incident of an appropriation of the street to the uses of the 
public. ... it was possible for the New York courts to hold, as they seem 
to have held, that the easement which they had declared to exist is subject to 
the fullest exercise of the primary right out of which it sprang, and that any 
change in the street for the benefit of public travel is a matter of public right, 
as against what I have called the parasitic right which the plaintiff claims.*^ 
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nant, such as existed in the Story case, they nevertheless had an 
easement of access to the street. The basis of the decision was 
that under the New York statutes whereby streets were opened 
a trust was created for the benefit of the public at large and also 
for the benefit of abutting owners. The court held that an ease- 
ment of access was implicit in the trust. Later, however, it took 
care to hold that the abutting owner’s rights are subordinate to 
any reasonable use of the street made by public authorities to 
facilitate general travel. Reining v. New York, L. & W. R. Co., 
128 N.Y. 157, 28 N.E. 640, 14 L.R.A. 133; Rigney v. New York 
C. & H. R. Co., 217 N.Y. 31, 111 N.E. 226. Presumably the public 
right to use the street was reserved if the city subdivided and sold 
the lots in the street; conversely compensation for the normal 
uses of the street was paid if the street or highway was con- 
demned or conveyed. See Davis v. County Com’rs, 153 Mass. 218, 
26 N,E. 848, 850, 11 L.R.A. 750; 13 Va.L.Rev. 334. While the 
normal uses of the street are bound to change with the times, the 
streets are invariably characterized as public rights of way. 

The trust that arises from the appropriation of land for public 
thoroughfares is for the benefit of the public at large and only 
incidentally for the benefit of abutting owners. The extension of 
the abutting owner’s rights in the present case makes the primary 
consideration the benefit of abutting owners rather than the 
benefit of the public. Hitherto no California case has ever de- 
fined the right of ingress or egress as inclusive of an easement to 
the next intersecting street. The rule has been that the right 
of ingress and egress is limited to adequate and reasonable access 
to the property from the street, that it does not extend to the 
full width of the street, or to the full length thereof, or even to 
all points upon the street in front of the abutting property. It 
is sufficient if there is access to a street that in turn connects with 
the general street system. Any improvement that does not ma- 
terially interfere with such access does no compensable dam- 
age. The California Vehicle Code, St.l935, p. 93, and city traffic 
ordinances abound with regulations that limit a property owner’s 
freedom of movement upon the street on which his property 
abuts. Thus “U” turns or the making of left turns upon emerg- 
ing from a building or private driveway are frequently prohibited, 
and the diversion of traffic into one-way streets is common. Fre- 
quently traffic moving in opposite directions is separated by some 
physical barrier such as a raised curbing. These restrictions 
have the same effect whether they ensue from traffic regulations 
or physical obstructions and there is no more reason to allow 
Compensation because of the resulting diminution in property 



Seg. 2 Public AND Public Utility Facilities 737 

values or the inconvenience of circuity of travel in the one case 
than in the other. 

The newly created property right in this case is inconsistent 
not only with the trust from which the right of ingress and egress 
is derived, but with the established rule in this state and others 
that street improvements give rise to no compensable damage if 
there is no injury to the abutting owner different in kind from 
that suffered by other property owners and the general public. 
This rule is repudiated in the majority opinion: “If he has a 
property right and it has been impaired, the damage is neces- 
sarily peculiar to himself and is different in kind than that suf- 
fered by him as a member of the public generally for his par- 
ticular right as a property owner and not as a member of the 
public has been damaged.” This statement draws its conclusion 
from an assumption of the very thing to be proved. The question 
is whether or not the owner has a property right that has been 
impaired, and it cannot be assumed that he has without drawing 
a line between his property and all the other property in the 
community. When the majority opinion draws the line at the 
next intersection it arbitrarily attaches a right to abutting prop- 
erty in one block on the street, but not to abutting property on 
the same street in the next block or to property abutting on 
neighboring streets, even though they may likewise be diminished 
in value as a result of the improvement and the owners may be 
similarly inconvenienced by circuity of travel. Recovery there- 
fore depends upon the accident of location.^ . 

Under the majority opinion new private property rights repre- 
senting millions of dollars have been carved out of public streets 
and highways, at the expense not alone of the public treasury but 
of the public safety. Of recent years the growth of traffic has 
necessitated the construction of highways with fewer intersecting 
streets to expedite the flow of traffic and I’educe the rate of motor 
vehicle accidents. Such highways have been constmcted through 

4 Tine concurring opinion attempts to draw a distinction between abutting 
owners in the block on which the obstruction exists and other owners, on the 
gro unci that “All vehicles entering the block must either turn around or back 
out in order to leave it.” This inconvenience is not essentially dilterent from 
the inconvenience of circuity of travel, and it is not compensable for the very 
reasons advanced in the concurring opinion with regard to circuity of travel. 
See also Jones Beach Boulevard Estates v. Moses, 268 N.Y. 362, 197 N.E. 313, 
1(K) A.L.R, 487; Ralph v. Hazen, 68 App.B.C. 55, 93 F.2d 68, 71 ; City of Fort 
Smith V. Van Zanclt, 197 Ark, 91, 122 S.W.2d 187. It is commonplace in the 
operation of motor vehicles to turn around on streets or back out therefrom 
just as it is to back out from property where there is no space for turning the 
vehicles. The right of ingress and egress is no more impaired in such situa- 
tions than on a one-way street or divided highway there where one cannot 
turn around or back out. 
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the City of San Rafael, and the Arroyo Seco Parkway from Los 
Angeles to Pasadena, and the construction of many more is con- 
templated. In such cases it will be necessary either to close the 
cross streets or to carry them under or over the freeway, both 
costly projects. The plans contemplate overhead or subway 
crossings every few blocks over the freeway, necessarily creating 
cul-de-sacs of the remaining streets. Similar improvements are 
involved in the sepairation of grades of railroads and highways, 
for it is usually necessary to make a dead end of one or more 
streets as a highway is raised or lowered to cross the railroad 
tracks. In the present case the cul-de-sac on Sterling Street was 
an integral part of the rearrangement of the streets of the City 
of San Francisco made necessary by the construction of the San 
Francisco^Oakland Bay Bridge. 

The cost of making such improvements may be prohibitive now 
that new rights are created for owners of property abutting on 
streets that would be at right angles to the improvements, for 
these rights must be condemned or ways constructed over or un- 
der the improvements. The construction of improvements is 
bound to be discouraged by the multitude of claims that would 
arise, the cost of negotiation with claimants or of litigation, and 
the amounts that claimants might recover. Such claims could 
only be met by public revenues that would otherwise be expended 
on the further development and improvement of streets and high- 
ways. 

It must be remembered that the question is not wdiether ex- 
isting easements should be taken without compensation, but 
whether private rights should be created for an arbitrarily 
chosen group of private persons, necessitating tribute from the 
public if it exercises public rights of long standing in the interest 
of safe and expeditious travel on public thoroughfares. 

Rehearing denied; Edmonds and Traynor, JJ., dissenting.® 


s The concurring opinion of Edmonds, J., which was joined in by Curtis, J., 

is omitted. 

In Beals v. Gity of Los Angeles, 23 Cal.2d 381, 144 P.2d 839 (1044), decided 
at the same time as the priiicipai case, a property owner sought to enjoin 
vacation of a part of an alley which ran along the rear of her property, liors 
was a corner lot and the closing of the alley would deny her access through 
the alley from the next cross street on one side but not that on the other. In 
holding her complaint good against a general demurrer the court declared the 
rule of the principal case applicable, 

Foebham Local Got.U.G.B. 
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(3) Vacation 

The legislature may invest a cognizant local unit with power 
to vacate streets. The power will not be deemed to exist as an 
authority essential to the effectuation of the legal objectives of 
the unit nor be implied from its general authority over public 
ways, ni Dillon, Mun. Corps. § 1160 (5th ed. 1911). Express 
statutory authority is generally not wanting, however. It hardly 
need by added that substantial compliance with the procedure 
prescribed by the statute is necessary. It will be recalled that, 
as pointed out in chapter 2, some state constitutions forbid local 
and special legislation relative to the laying out, alteration or va- 
cation of streets. 

It is quite apparent that private interests are likely to be ac- 
tively at play when local authorities are brought to the con- 
sideration of a street vacation proposal. See Gambrell v. Chalk 
Hill Theatre Co., Ltd., 205 S.W.2d 126 (Tex.Civ.App.1947), ap- 
peal dismissed 334 U.S. 814, 68 S.Ct. 1071 (1948). In principle 
it is clear enough that the public interest must control the deci- 
sion. An interesting illustration will be found in Application of 
Baldwin, 218 Minn. 11, 15 N.W.2d 184 (1944), where the court 
displayed sentimental zeal in safeguarding the shore of Lake 
Minnetonka against private exploitation. Estoppel has been suc- 
cessfully asserted against a city, which, many years after a street 
vacation ordinance provided a railroad company with a site for 
a depot, attacked the vacation as an illegal measure for private 
purposes. City of St. Petersburg v. Atlantic Coast Line R. Co. 
132 F.2d 675 (C.C.A. 5th, 1943). 

The prevailing view does not permit of the extinguishment of 
public rights in roads and streets by adverse possession or pre- 
scription. For a collection of cases see 4 McQuillin, Mun. Corps. 
§ 1513 (2d ed. rev. vol. 1943). Can the effect of adverse user 
or prescription be achieved by resort to an estoppel formulation? 
Would it make any difference that a public way had or had not 
been actually laid out and opened to public use? 


CITY OF ROCHESTER v. NORTH SIDE CORPORATION 

Supreme Court of Minnesota, 1941. 211 Minn. 2TG, 1 N.W.2(i 361. 

Julius J. Olson, Justice. In a suit to enjoin and restrain de- 
fendants from maintaining certain buildings and structures “in or 
on” Broadway street north in Rochester, and that defendants “be 
required forthwith to remove said buildings, structures and ob- 
structions” therefrom, plaintiff met with adverse findings. It ap- 
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peals from an order denying its blended motion for amended find- 
ings or a new trial. 

The record is singularly free from conflict as to the facts, which 
may be thus summarized: In 1857 the area here involved was 
platted. As thereby located and dedicated, Broadway, 66 feet in 
width, runs in a general northerly and southerly direction along 
the easterly boundary of outlots 12 and 13. Until the commence- 
ment of the present suit, the city had done nothing to open to 
public travel the portion of the street here involved. Its dedicated 
purpose has remained on paper only. In fact Broadway, as laid 
out, constructed, and used on the ground, although 66 feet in 
width, is on a line deviating from the platted location “by a curve, 
running first east and then back again toward the west,” where 
it again enters the platted location some distance to the north of 
the mentioned lots. There and there only it has been “worked 
and improved and maintained” as a public street “for more than 
75 yeetrs” by the city, and during all these years has “been one 
of the principal arteries of commerce and travel between plaintiff 
city and the territory to the north.” Not only was the street 
thus physically opened and maintained, but it has been used in 
the laying of water mains and sewers. It connects with a steel 
and concrete bridge across the Zumbro river substantially at the 
same point theretofore occupied by two wooden bridges and a 
later and more substantial steel bridge. The buildings sought to 
be removed are located, in part at least, upon the platted street 
fronting lot 13. At least one of the buildings has been “in its 
present location for more than 40 years.” Defendants and their 
predecessors in title and interest, in reliance upon the accuracy 
of the physical location of the street, have in good faith erected, 
upon what they thought were their premises, buildings and other 
structures, consisting among others of a dwelling house and a 
gasoline filling station with the usual equipment of pumps, un- 
derground tanks, etc. These are structures “of a substantial and 
permanent nature and of the value of many thousand dollars, and 
said buildings and structures have been maintained by defendants 
since their erection and until the commencement of this action, 
without any protest or warning from plaintiff that plaintiff 
claimed the premises as a public street” In addition, a very sub- 
stantial portion of these structures was erected in conformity 
with building permits granted by the city for their construction. 

Under the circumstances related, the court was of the view that 
the city, by its inaction as to the platted street and its obvious in- 
tent to relocate it on the ground, is not now in position to main- 
tain this action. It concluded that the city’s long-continued con- 
duct amounted to an abandonment of the dedicated street insofar 
as defendants’ rights are involved. Accordingly, plaintiff’s cause 
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was dismissed on its merits and judgment directed in accordance 
therewith. 

Only one question is properly here, i. e., do the facts found by 
the court justify its conclusions of law? And that, too, is plain- 
tiff’s view, for in its brief it is said: “It is the contention of the 
plaintiff ... that the conclusions of law are not warranted 
by the evidence,” i. e., the facts found. In support of that posi- 
tion it cites and relies principally upon Parker v. City of St. Paul, 
47 Minn. 317, 50 N.W. 247; Bice v. Town of Walcott, 64 Minn. 
459, 67 N.W. 360, and other cases of similar import; also 4 Dun- 
nell, Minn.Dig., 2 Ed., §§ 6620 and 6620a, and cases cited under 
notes. 

That courts generally, and our own in particular, have jeal- 
ously guarded public rights in, to, or upon public streets and other 
public rights dedicated to public use as against encroachments by 
private interests is obvious from a study of the decided cases, 
here and elsewhere. Obviously this was, and still is, proper and 
needful. While there are a few cases holding, as plaintiff con- 
tends, that “a municipality cannot by its acts or conduct be es- 
topped to open or use a street,” 25 Am.Jur., Highways, § 114, 
and cases under note 18, these, however, are contrary to the 
weight of authority. Id. and cases under note 19. The prevailing 
rule is that “an estoppel arises where there is long-continued non- 
user by the municipality, together with the possession by private 
parties in good faith and in the belief that its use as a street 
has been abandoned, and the erection of valuable improvements 
thereon without objection from the municipality, which has 
knowledge thereof, so that to reclaim the land would result in 
great damage to those in possession.” Id. and cases under note 
20; 21 C.J. pp. 1197, 1198, 1199, § 197(h), and particularly the 
cases cited under note 69. Cf. 2 Pomeroy, Equity Jurisprudence, 
4 Ed., §§818 and 821. 

In Remy v. City of Chicago, 268 111. 597, 602, 109 N.E. 679, 
681, we have a factual setup practically paralleling the situation 
here. There the court had for consideration the city’s rights un- 
der dedication to its predecessor as against a person who claimed 
adversely. The court held that the statute of limitations did not 
apply to a city in respect to the possession of its streets and alleys 
since these are held “for the benefit of the public, and mere non- 
user or adverse possession alone cannot divest the public’s rights 
in them.” But, continued the court: 

“Where, however, there are other circumstances indicating a 
complete abandonment by the public and the mimicipal authori- 
ties, and persons acting in good faith have occupied the premises 
under a cleiim of ownership for many years and in reliance upon 
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the acts of the city have made valuable and lasting improvements 
which it would be inequitable to destroy, the doctrine of equitable 
estoppel wiU be applied and the public held bound by the apparent 
complete abandonment of its rights.” (Citing cases.) 

There, as here, the adverse rights claimed by the individual had 
been exercised and held adversely to the rights of the city with- 
out protest by anyone representing the public. Said the court: 
“On the contrary, the public authorities gave express permission 
for the construction of the building in the place where it was 
erected, and it would be inequitable, after the expenditure, in good 
faith, of a large amount of money in reliance upon the action of 
the public authorities and upon the nonuser and apparent aban- 
donment of the public rights, to permit the city to take posses- 
sion of the premises as a street.” 

Other cases sustaining that view are found in 21 C.J. p. 1197, 
imder note 69. 

It will be noted, too, that in our own case of Bice v. Town of 
Walcott, 64 Minn. 459, 461, 462, 67 N.W. 360, 361, this court said, 
by the way of dictum, however, that “we are of the opinion that 
in a proper case the public may be estopped by acquiescence as 
well as the private owner. The distinction between them is 
merely one of degree, and each case must depend on its own cir- 
cumstances. If, for instance, the public has permitted the abut- 
ting owner to occupy a part of the street for an unreasonable 
length of time, and make substantial improvements thereon, such 
as the erection of buildings, it might, and probably would, be a 
case where the doctrine of estoppel by acquiescence should be 
applied; but we cannot hold that it should be applied in the case 
at bar, where the improvements consisted merely of the erection 
of a farm fence and the cultivation of the land inclosed by it.” 

Without doubt, the dedication of a public street is intended by 
the donor to be put to the dedicated use; otherwise there would 
be no useful purpose in the dedication. 

Over a period of more than 83 years, even prior to our state- 
hood, the officers of the city have permitted the involved area to 
lie unused. To sustain the city’s contention now, we are asked 
to ignore its peaceful slumber of more than three-quarters of a 
century and thereby to penalize defendants’ work and their very 
substantial investments, all made in good faith. In a very impor- 
tant way they have contributed to the city’s growth and inciden- 
tally to its treasury as owners and taxpayers of the property now 
sought to be taken. If estoppel is not applicable to a state of facts 
such as we have here, then surely that equitable principle is not 
of much value to property owners. As between individuals there 
can be no question about its applicability. We therefore unhesi- 
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tatingly conclude that where, as here, actual use has been publicly 
exercised by a physical laying out and the continual improvement 
and use of a street as thus laid upon adjoining property, there can 
be no question about the propriety and legality of the conclusion 
reached by the court. 25 Am.Jur., Highways, § 115, and cases 
under notes 10 and 11. Its order therefore is in all things af- 
firmed. 

Affirmed. 


The closing of a street, for other than temporary purposes such 
as repair, is a responsibility of the local legislative body. Good 
planning procedure calls for reference of a proposed vacation to 
the planning board for study and report. It is so provided in the 
pertinent section of the City Planning Law of New York (Section 
29 of the General City Law), which is quoted below. It will be 
noted, also, that a public hearing is required: 

“Sec. 29. Official map, changes. Such legislative body is au- 
thorized and empowered, whenever and as often as it may deem 
it for the public interest, to change or add to the official map or 
plan of the city so as to lay out new streets, highways or parks, 
or to widen or close oxisting streets, highways, or parks. At least 
five days’ notice of a public hearing on any proposed action with 
reference to such change in the official map or plan shall be pub- 
lished at least once in an official publication of said city or in a 
newspaper of general circulation thei-ein. Before making such 
addition or change the matter shall be referred to the planning 
board for report thereon, but if the planning board shall not make 
its report within thirty days of such reference, it shall forfeit the 
right further to suspend action. Such additions and changes 
when adopted shall become a part of the official map or plan of 
the city, and shall be deemed to be final and conclusive with re- 
spect to the location of the streets, highways and pai'ks shown 
thereon. 

“The layout, widening or closing, or the approval of the layout, 
widening or closing of streets, highways or parks by the city un- 
der provisions of law other than those contained in this article 
shall be deemed to be a change or addition to the official map or 
plan, and shall be subject to all the provisions of this article.” 


(4) Control of Use— ParJcing and Traffic Problems 

In America billboards are in keeping with the mores of a highly 
commercialized society. The public, broadly speaking, approves, 
or at least accepts them. Once the community comes to lay suf- 
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ficient store by aesthetic values we shall not be without legal 
means to protect them. 

It is not a flattering commentary upon our society that it has 
long been questioned that aesthetic considerations alone were 
adequate basis for the exertion of the police power. For a col- 
lection of cases see Murphy v. Town of Westport, 131 Conn. 292, 
296, 40 A.2d 177, 179 (1944). A state government, acting di- 
rectly or through local units, has wide power to protect and ad- 
vance the public welfare. Whether government may act to ad- 
vance or protect beauty is a question which goes right to bedrock 
—what values do we as a community hold dear? If beauty is 
important to us, why need we timidly hesitate to go beyond safe- 
guarding it as an incident to some other governmental purpose? 
The old billboard cases in which regulation was upheld on a 
public safety or morals rationalization — combustible materials 
might collect behind them or criminals lurk there — ^used a make- 
weight primary police power objective to protect aesthetic values. 
Thomas Cusack Co. v. City of Chicago, 242 U.S. 526, 37 S.Ct. 190 
(1917). Note the observations of Chief Justice Brown, concur- 
ring, in Hav-A-Tampa Cigar Co. v. Johnson, 149 Fla. 148, 163, 
166, 5 So.2d 433, 438, 439 (1942). The Indiana court was still 
clinging to this “incidentail” rationale when in 1930, it upheld pro- 
spective (but not retroactive) proscription of billboards within 
500 feet of any park, parkway or boulevard. General Outdoor 
Advertising Co. v. City of Indianapolis, 202 Ind. 85, 172 N.E. 309. 

The people of Massachusetts had, however, as early as 1918 
met the issue squarely by ratifying Article 50 of the Amendments 
to the Constitution of the Commonwealth. It reads: “Advertis- 
ing on public ways, in public places and on private property within 
public view may be regulated and restricted by law.” The regu- 
latory scheme adopted under this provision involved construction 
and maintenance of outdoor signs under permits of limited life, 
subject to renewal as on original application. In 1935 the Su- 
preme Judicial Court decided that a renewal permit might, with- 
out offending Fourteenth Amendment due process, be denied 
solely on the grounds of taste and fitness. General Outdoor Ad- 
vertising Co. V. Department of Public Works, 289 Mass. 149, 193 
N.E. 799, appeals dismissed on motion of appellants, 296 U.S. 543, 
56 S.Ct. 95 (1935), 297 U.S. 725, 56 S.Ct. 495 (1936). See 
George K. Gardner, “The Massachusetts Billboard Decision” 49 
Harv.L.Rev. 869 (1936) ; Note 156 A.L.R. 581 (1945) . 

The Massachusetts decision bears significantly upon billboard 
regulation affecting existing structures. The court upheld regu- 
lations of the Town of Concord under which existing signs would 
have to be removed within a period of one year. See also John 
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H. Swisher & Son, Inc., v. Johnson, 149 Fla. 132, 5 So.2d 441 
(1942) . The problem is similar to that confronted in compre- 
hensive zoning with respect to existing non-conforming uses. 
Consideration of the latter is reserved for the section on zoning. 

Outdoor advertising is closely related to the use of streets and 
other public ways and places, for it is from those public areas that 
the signs are viewed. This is the key to an ingenious indirect at- 
tack upon the billboai*d problem and is the explanation for treat- 
ing of billboard regulation in this section. 


KELBRO, INC., V. MYRICK 

Supreme Court of Vermont, 1943. 113 Vt. 64, 30 A.2d 527. 

Buttles, Justice. The plaintiff corporation is engaged in the 
business of outdoor advertising for direct profit through rentals 
or compensation received for the erection, maintenance and dis- 
play of painted bulletins, poster panels and other outdoor adver- 
tising devices, commonly called bill-boards, located upon real 
property at various places in the State of Vermont. In this suit 
in chancery the plaintiff prays for em injunction restraining the 
defendants, their agents, employes and representatives from re- 
moving certain bill-board structures erected and maintained by 
the plaintiff, because of alleged violations of certain provisions of 
the statutes regarding such structures, authority for such re- 
moval being claimed by the defendants under P.L. §§ 8352, 8353 
and 8354, as amended Pub.Acts 1939, No. 221, § 7. The defend- 
ants demurred to the complaint and upon hearing the demurrer 
was overruled pro forma, the complaint adjudged sufficient and 
the defendants were enjoined until further order of the court, in 
accordance with the prayer of the complaint. The case comes to 
this Court upon the defendants’ exceptions. 

By their demurrer the defendants have admitted the following 
allegations of the plaintiff’s complaint. The plaintiff has paid the 
fee required by P.L. § 8340 and has obtained from the Secretary 
of State the license required in order to engage in such business. 
It has erected and for a number of years has maintained bill- 
board structures designated as Numbers 304 and 308 on private 
property of one Seymour in the town of St. Albans on the easterly 
side of the highway known as Route 7; also a biU-board structure 
designated as Number 307 on private property on one Wood lo- 
cated on the westerly side of said highway. Each of these struc- 
tures has been erected and maintained pursuant to written agree- 
ments between the plaintiff and the respective land owners. 
These bill-boards are not located in a city or incoiporated village 
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or in the thickly settled part of a town or in the business part 
thereof as defined by P.L. § 8338, as amended, Pub. Acts 1941, No. 
187, § 1. They are each 24 feet long by ten feet high, having an 
area of 240 square feet each. 

On April 18, 1942, the Secretary of State refused to issue a re- 
newal of the permits previously issued to the plaintiff to maintain 
or display advertising matter on said bill-board structures, such 
refusal being based upon the ground that such structures were 
located within 300 feet of a highway intersection and within 240 
feet from the center of the travelled part of the highway, in vio- 
lation of provisions of P.L. § 8350, as amended. Pub. Acts 1939, 
No. 221, § 6. It is conceded that all three of the bill-boards are 
within the forbidden distance from the center of the highway and 
that Numbers 308 and 304 are less than 300 feet from a highway 
intersection. It is the plaintiff’s contention, however, that the 
section of the statutes referred to together with other provisions 
of Chapter 332, hereinafter referred to by which greater privi- 
leges are accorded, under certain circumstances, to an advertiser 
who is not engaged in the business of outdoor advertising for di- 
rect profit than to one who is so engaged, deny to the plaintiff 
the rights guaranteed to it by the constitutions of the United 
States and of Vermont in that they deny equal protection of the 
laws to it, deny due process of law, and fail to provide compen- 
sation for the taking of its private property for public use. 

The established nile is that every presumption is to be made in 
favor of the constitutionality of an act of the legislature and it 
will not be declared unconstitutional without clear and irrefrag- 
able proof that it infringes the paramoimt law. State v. Auclair, 
110 Vt. 147, 156, 4 A.2d 107; Village of Waterbury v. Melendy et 
aL, 109 Vt. 441, 447, 199 A. 236; Nebbia v. New York, 291 U.S. 
502, 54 S.Ct. 505, 516, 78 L.Ed. 940, 89 A.L.R. 1469. 

It is necessary to consider the exact nature of the plaintiff’s al- 
leged property rights which it claims have been invaded. It is 
obvious that something more is claimed than the mere right to 
erect and maintain bill-board structures upon lands adjacent to 
the highway. In its essence the right that is claimed is to use the 
public highway for the purpose of displaying advertising matter. 
This fact has been well stated by the Philippine Supreme Court 
which has said that “the success of bill-board advertising depends 
not so much upon the use of private property as it does upon the 
use of the channels of travel used by the general public. Suppose 
that the owner of private property . . . should require the 

advertiser to paste his posters upon the bill-boards so that they 
would face the interior of the property instead of the exterior. 
Bill-board advertising would die a natural death if this were done. 
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and its real dependency not upon the unrestricted use of private 
property but upon the unrestricted use of the public highways is 
at once apparent. Ostensibly located on private property, the 
real and sole value of the billboard is its proximity to the public 
thoroughfares. Hence, we conceive that the regulation of bill- 
boards and their restriction is not so much a regulation of private 
property as it is a regulation of the use of the streets and other 
public thoroughfares.” Churchill and Tait v. Rafferty, 32 P.I. 
580, 609, appeal dismissed 248 U.S. 591, 39 S.a. 20. In General 
Outdoor Adv. Co. v. Department of Pub. Works, 289 Mass. 149, 
168, 169, 193 N.E. 799, 808, it is said: “The only real value of a 
sign or bDlboard lies in its proximity to the public thoroughfare 
within public view. . . . The object of outdoor advertising 

in the nature of things is to proclaim to those who travel on high- 
ways and who resort to public reservations that which is on the 
advertising device, and to constrain such persons to see and com- 
prehend the advertisement. ... In this respect the plain- 
tiffs are not exercising a natural right, . . . they are seiz- 

ing for private benefit an opportunity created for a quite different 
purpose by the expenditure of public money in the construction of 
public ways. . . . The right asserted is not to own and use 

land or property, to live, to work, or to trade. WhUe it may com- 
prehend some of these fundamental liberties, its main feature is 
the superadded claim to use private land as a vantage ground 
from which to obtrude upon aU the public traveling upon high- 
ways, whether indifferent, reluctant, hostile or interested, an un- 
escapable propaganda concerning private business with the ulti- 
mate design of promoting patronage of those advertising. With- 
out this superadded claim, the other rights would have no utility 
in this connection." See, also, Perlmutter v. Greene, 259 N.Y. 
327, 182 N.E. 5, 81 A.L.R. 1543; Fifth Ave. Coach Co. v. City of 
New York, 194 N.Y. 19, 86 N.E. 824, 21 A.L.R.,N.S., 744, 16 Ann. 
Cas. 695, and an exhaustive article by Ruth I. Wilson entitled 
“Billboards and the Right to be Seen from the Highway”, 30 
Georgetown Law Journal, 743 et seq. 

The plaintiff avers that its property rights, for which it claims 
the protection of the national and state constitutions are derived 
by contract from the abutting land owners. Wood and Seymour. 
We will consider the rights that these abutters had which they 
could convey, omitting, for the present, consideration of any pref- 
erential treatment that the statute may give to Wood because of 
his being also the owner and operator of a business located less 
than 500 feet from two of the billboards upon which certain goods 
are advertised which happen to be offered for sale in connection 
with that business. ' 
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The rights of an abutting owner in an adjacent street or high- 
way are of two kinds, public rights which he enjoys in common 
with all other citizens, and certain private rights which arise from 
the ownership of property contiguous to the highway which are 
not common to the public in general, and this irrespective of 
whether the fee to the highway is in him or in the public. Cer- 
tain of the latter rights constitute property, or property rights of 
which an abutter cannot be unlawfully deprived. While the cases 
involving such rights relate, mainly, to questions of ingress and 
egress, light and air, and lateral support, neither logic nor sound 
legal principle exclude the recognition of other rights equally val- 
uable to an abutting owner. Skinner v. Buchanan, 101 Vt. 159, 
165, 142 A. 72; Barnett v. Johnson, 15 N.J.Eq. 481, 487. 

These private property rights are usually termed easements. 
Even if it can be questioned whether they are true easements in 
the strictest sense they are at least rights in the nature of appur- 
tenant easements, the abutting property being the dominant and 
the highway the servient tenement, and they are governed by the 
law of easements. An important right of this nature is the abut- 
ter’s right of view to and from the property, from and to the 
highway; that is, his right to see and to be seen. This right of 
reasonable view has been generally recognized by the weight of 
authority and has been protected in numerous cases where en- 
croachments on streets or sidewalks obscured the visibility of 
signs, window displays or show cases. Among such cases may be 
cited First Nat’l. Bank v. Tyson, 133 Ala. 459, 32 So. 144, 59 L.R. 
A. 399, 91 Am.St.Rep. 46; Klaber v. Lakenan, 8 Cir., 64 F.2d 86, 
90 A.L.R. 783; Perry v. Castner, 124 Iowa 386, 100 N.W. 84, 66 
L.R.A. 160, 2 Ann.Cas. 363; Bischof v. Merchants Nat. Bank, 75 
Neb. 838, 106 N.W. 996, 5 L.R.A.,N.S., 486; WiUiams v. Los 
Angeles R. Co., 150 Cal. 592, 89 P. 330; Yale Univ. v. City of New 
Haven, 104 Conn. 610, 134 A. 268, 47 A.L.R. 667; Davis v. 
Spragg, 72 W.Va. 672, 79 S.E. 652, 48 L.R.A.,N.S., 173. See 25 
Am.Jur. Highways, Secs. 155 and 319. While authority contra 
may be found we are in accord with the rule above stated which 
we believe to be the sounder and more logical one. It is to be 
noted that in each of the authorities above cited this right is des- 
ignated an easement. 

It is said in Goddard on Easements, p. 383, 8th Ed., that “a 
right of way appurtenant to a dominant tenement can be used 
only for the purpose of passing to or from that tenement. It can- 
not be used for any purpose unconnected with the enjoyment of 
the dominant tenement, neither can it be assigned by the domi- 
nant owner to another person and so be made a right in gross, 
nor can he license anyone to use the way when he is not coming 
to or from the dominant tenement.” McCuUough v. Broad Exch. 
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Co., 101 App.Div. 566, 92 N.Y.S. 533, affirmed 184 N.Y. 592, 77 N. 
E. 1191; Bang V. Forman, 244 Mich. 571, 222 N.W. 96; Miller 
V. Weingart, 317 111. 179, 183, 147 N.E. 804, 805, 806. While this 
principle has been applied most frequently to rights of way it is 
applicable to other appurtenant easements and should, in our 
opinion, be applied in the present case where the servient tene- 
ment is the public highway, built with public funds, designed for 
public use, and under the exclusive regulation and control of the 
Legislature. Especially is this so since it is a principle which un- 
derlies the use of all easements that the owner of the easement 
cannot materially increase the burden of it upon the servient es- 
tate or impose thereon a new and additional burden. 17 Am.Jur. 
Easements, § 98; Hopkins the Florist Inc. v. Fleming, 112 Vt. 
389, 391, 26 A.2d 96; Dernier v. Rutland Ry. L. & P. Co., 94 Vt. 
187, 194, 110 A. 4. 

The result, as to the claim here made, is that the right of view 
of the owner or occupant of the abutting property is limited to 
such right as is appurtenant to that property and includes the 
right to display only goods or advertising matter pertaining to 
business conducted thereon. This appurtenant easement does not 
include the right to display advertising matter foreign to a busi- 
ness conducted on the property, and he could not convey to this 
plaintiff a right that he did not himself possess. 

The greater privileges accorded to advertisers who are not en- 
gaged in the advertising business for direct profit, to which we 
have referred, are to be found in P.L. c. 332, Sections 8340, 8341, 
8342, 8343, as amended. Pub. Acts 1941, No. 187, § 2, 8349 as 
amended Pub. Acts 1941, No. 187, § 4, and 8350, as amended Pub. 
Acts 1939, No. 221, § 6. They include preferential treatment as 
to payment of license fees and obtaining permits; as to the re- 
quired distance from the abutting highway and from intersecting 
highways, of bill-boards upon which are displayed advertisements 
of goods manufactured or offered for sale or of a business car- 
ried on within 500 feet thereof; also as to advertisements by or 
on behalf of a municipality, by common carriers upon certain 
kinds of property and as to highway lighthouses and purely di- 
rection signs. 

That the Legislature has seen fit to extend these privileges 
cannot avail this plaintiff. They are a matter of sufferance ra- 
ther than of right. The plaintiff is admittedly not in the excepted 
class, but is, rather, seeking to use the highway for commercial 
purposes analogous to the use made of it by common carriers. 
Such use, this Court has held, the Legislature in the exercise of its 
police powers may wholly deny, or may permit to some and deny 
to others as will best promote the general good of the public. 
There is no inherent right to use the highways for commercial 
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purposes. State v. Gamelin, 111 Vt. 245, 250, 251, 13 A.2d 204; 
In re James, 99 Vt. 265, 270, 132 A. 40, 44; State v. Caplan, 100 
Vt. 140, 155, 135 A. 705. This is in accord with the holdings of 
the United States Supreme Court which has recently said: 
“Whether, and to what extent, one may promote or pursue a 
gainful occupation in the streets, to what extent such activity 
shall be adjudged a derogation of the public right of user, are 
matters for legislative judgment. The question is not whether 
the legislative body may interfere with the harmless pursuit of 
a lawful business, but whether it must permit such pursuit by 
what it deems an undesirable invasion of, or interference with, 
the full and free use of the highways by the people in fulfillment 
of the public use to which streets are dedicated.” Valentine v. 
Chrestensen, 316 U.S. 52, 54, 55, 62 S.a. 920, 921, 86 L.Ed. 1262. 

No invasion of the plaintiff’s constitutional rights appears. De- 
cree reversed. Defendant’s demurrer sustained; injunction dis- 
solved and plaintiff’s bill of complaint dismissed. 

On Motion for Reargument. 

After the foregoing opinion was handed down the plaintiff, 
upon leave duly obtained, moved for a reargument, basing its 
motion upon several grounds. 

'The plaintiff is in error in saying that the opinion proceeds on 
the theory that an easement was created between the plaintiff 
and the abutting land owners. We merely assumed the correct- 
ness of the averment in the complaint that the billboard struc- 
tures in question were erected and maintained pursuant to writ- 
ten agreements between the plaintiff and the respective land ovm- 
ers. We made no finding or assumption, and did not consider it 
necessary to do so, as to the relationship created by such agree- 
ments between the parties. It appears, however, that the plain- 
tiff did not become the agent or servant of the abutters. No 
doubt the plaintiff is correct in saying that an easement between 
them was not created. 

The plaintiff urges that by the concluding clause in our quota- 
tion from the opinion in Churchill and Tait v. Rafferty, 32 P.I. 
580, 609, we conceded that private rights are here secondarily in- 
volved. We do not think that inference is warranted but if it 
were it needs no argument to demonstrate that claimed private 
rights must yield so far as they are inconsistent with paramount 
public rights. We consider that in the present case there is such 
inconsistency. It should be noted that we did not follow in toto 
the reasoning either of the Churchill case or of General Outdoor 
Adv. Co. V. Department of Public Works, 289 Mass. 149, 193 N.E. 
799. We merely adopted the trenchant and accurate language 
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used in those opinions to describe the nature of the claims which 
this plaintiff is making. Upon reading the Massachusetts consti- 
tutional amendment to which the plaintiff refers it becomes ob- 
vious that it had nothing to do with the use of the language quot- 
ed from the latter case. 

Our holding that the right which the plaintiff here claims is in 
the nature of an easement appurtenant to the abutting land and 
servient upon the public’s interest is challenged upon several 
grounds. It is said that this holding is inconsistent with the fact 
that the fee to highways in this State is in the abutting owners, 
subject to the use by the public for highway purposes. While it 
is true that this is the general rule it is not the universal rule in 
Vermont or elsewhere. In Skinner v. Buchanan, 101 Vt. 159, 142 
A. 72, the premises involved abutted upon the street but did not 
include the fee to any part of that street, and in Ferre v. Doty, 
2 Vt. 378, it appeared that the plaintiff, who had the fee to abut- 
ting land, had no fee to any part of the adjoining common, which 
was held to be in some respects similar to a highway. The record 
before us does not disclose whether in the pi’esent case the fee to 
the highway is in the public or in one or the other or both of the 
abutting owners. 

Furthermore, it is stated in Skinner v. Buchanan, supra, as set 
forth in the foregoing opinion, that the abutting owner has cer- 
tain special rights in the highway irrespective of whether the fee 
to the highway is in him or in the public. The right of view is of 
the same nature as those referred to in that statement and has 
often been included with them. There is abundant authority for 
the statement in the Skinner case. See 29 C.J. 547; Donahue v. 
Keystone Gas Co., 181 N.Y. 313, 320, 321, 73 N.E. 1108, 70 L.R.A. 
761, 106 Am.St.Rep. 549; Anzalone v. Metropolitan Dist. Comm., 
257 Mass. 32, 36, 153 N.E. 325, 47 A.L.R. 897; City of Denver v. 
Bayer, 7 Colo. 113, 2 P. 6; "rown of Norwalk v. Podmore, 86 
Conn. 658, 86 A. 582; Brakken v. Minneapolis & St. L. Ry. Co., 29 
Minn. 41, 42, 11 N.W. 124; 4 McQuillin, Munic.Corp., 2nd Ed., § 
1426; 3 Dillon, Munic.Coip., 5th Ed., § 1136, where it is said: 
“The later and best considered judgments hold that it is compara- 
tively unimportant, as respects the relative rights of an abutting 
owner and the public in and over streets, whether the bare fee is 
in the one or the other. If the fee is in the public, the lawful 
rights of the adjoining owners are in their nature equitable ease- 
ments; if the fee is in the abutter, his rights in and over the 
street are in their nature legal; but in the absence of controUtng 
legislative provisions, the extent of such right is, in either event, 
substantially, perhaps precisely, the same.” 

The rules stated in the opinion by which dominant easements 
are restricted apply here if the rights of the abutter are such, 
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easements. If they are not true easements because of the fee of 
the highway being in the owner of the rights, those restrictions 
are equally applicable, since “the extent of such rights is, in either 
event, substantially, perhaps precisely, the same.” The plaintiff 
invokes the rule, often stated in the books, that an owner cannot 
have an easement in his own land. If the fee of the highway is in 
the public the abutter’s easement would not be in his own land, 
but if the fee is in him the extent of his rights, as above stated is 
the same. In that event the situation is somewhat analogous to 
that which sometimes results in the creation of an implied ease- 
ment. Strictly speaking, a man cannot subject one part of his 
property to another part by an easement, on the theory that he 
Ccinnot have an easement in his own land, but if he makes one 
part of it servient to another by an alteration which is obvious 
and permanent or apparent and continuous, and then conveys one 
of the parcels, his grantee takes such part benefited or burdened 
by the easement which the alteration created. Provident Mut. 
Life Ins. Co. v. Doughty, 126 N.J.Eq. 262, 265, 8 A.2d 722, 724; 
17 Am. Jur., Easements, § 32. 

The plaintiff seems to have misunderstood the opinion in one 
respect. We discussed only the abutter’s right of view to and 
from the highway and did not intend to assert any corresponding 
right of view on the part of the public. One sentence of the opin- 
ion has been amended to prevent any such misapprehension. The 
plaintiff’s statement that an easement must be created for the 
benefit of corporeal property is, therefore, not at variance with 
the opinion. 

The right of view was, as the. plaintiff asserts, in existence be- 
fore the billboard structures were erected. The manner in which, 
the plaintiff has sought to increase the servitude of that right 
fully appears, we think, from the opinion. 

We make no assumption as to the purpose for which the land 
may have been rented to the plaintiff. The demurrer admits the 
averment of the complaint that the use to which the land has 
been put by the plaintiff is pursuant to written agreements with 
the land owners, and it does not appear that that use by the plain- 
tiffs is connected with the enjoyment or use of the land by its 
owners. It is alleged that Wood owns the land upon which bill- 
board number 307 is erected, but the fact that he sells gas and oil 
at retail at a building more than 500 feet distant and across a 
road from that billboard, upon which gas and oil are advertised, 
does not establish such connection. It does not appear that the 
brands of gas and oil advertised are the same brands sold by 
Wood, nor that if they are the same brands attention is called by 
the advertisement to his station as a place where they may be 
bought. Apparently the billboard advertises Wood’s business no- 
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more than it does thousands of others — even less if the brands of 
gas and oil are different. 

The record does not indicate that the plaintiff in displaying this 
advertisement was acting as the agent or servant of Wood, but 
rather that it acted independently in furtherance of its own busi- 
ness which Wood had by contract attempted to give the plaintiff 
the right to conduct at that location. It is not necessary to as- 
sume aesthetic considerations for the enactment of restrictions 
which apply to this billboard. In the view we take the Legisla- 
ture’s undoubted right to restrict or forbid the use of highways 
for commercial purposes sufficiently justifies such enactment. 
The classification, for legislative purposes, of a person, firm or 
corporation engaged in the business of outdoor advertising for 
direct profit through rentals or compensation in a class apart 
from one engaged in advertising, not for such direct profit but 
for the purpose of fostering a local business, a community enter- 
prise or public safety, is clearly not imconstitutionai, the object 
sought by the Legislature being, it may be assumed, the limita- 
tion of the use of highways for commercial purposes. State v. 
Auclair, 110 Vt. 147, 160, 4 A.2d 107; State v, HaskeU, 84 Vt. 429, 
437, 79 A. 852, 34 L.R.A.,N.S., 286; State v. Hazelton, 78 Vt. 467, 
471, 63 A. 305. Mr. Wood is therefore properly placed in a differ- 
ent class from this plaintiff, even if it be true that because he 
sells coca-cola and Chesterfield cigarettes at his store he could 
lawfully advertise those products — which the plaintiff advertises 
— ^upon billboards “identical in size and location” with two of 
those maintained by this plaintiff. 

The fundamental trouble with the plaintiff’s position is that it 
claims certain property rights in the highway which we hold do 
not exist to the extent claimed. 

The plaintiff’s motion for reargument is denied. Let full entry 
go down. 


In Murphy, Inc., v. Town of Westport, 131 Conn. 292, 40 A.2d 
177 (1944), an advertising company sought to enjoin enforce- 
ment of the provisions of a zoning ordinance proscribing bill- 
boards in a business zone. In granting judgment for the plain- 
tiff the trial court relied largely upon the conclusion that an ex- 
ception in favor of a billboard which referred to a business con- 
ducted on the premises rendered the ban discriminatory. The 
Supreme Court of Errors rejected that conclusion and sent the 
case back so that the facts could be developed. The court sought, 
in remanding, to make it plain that it did not embrace the theory 
developed in the Myrick Case. As to that it had this to say: 
“The argument is that the value of the use of land abutting on a 
Fordham Local Gov.U.C.B.™-48 
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highway for the location of a billboard is entirely dependent upon 
its visibility from the highway, that all the abutting owner can 
claim is a right to have that condition continued, that this is in 
the nature of an easement appurtenant to the land, but that the 
right is restricted to the display of advertising matter related to 
business conducted on the premises, and does not include adver- 
tising foreign to such a business, and that, therefore, the land- 
owner cannot confer upon another the right to maintain a bill- 
board upon which advertising of the latter kind is displayed. This 
argument is more fully delevoped in an article by Ruth I. Wilson, 
30 Georgetown L.J. 723. The Vermont Court, citing among other 
cases Yale University v. City of New Haven, 104 Conn. 610, 134 
A. 268, 47 A.L.R. 667, says (at page 69 of 113 Vt., at page 530 of 
30 A.2d) : ‘This right of reasonable view has been generally 
recognized by the weight of authority and has been protected in 
numerous cases where encroachment on streets or sidewalks ob- 
scured the visibility of signs, window displays or show cases.’ It 
regards this right, as indeed we do in the Yale University case, as 
in the nature of or at least analogous to an easement, and states 
that it is as such appurtenant to the land of the abutter. As re- 
gards the incident of visibility, we are not able to see wherein 
there is any essential difference between advertising the landown- 
er’s own business and advertising the business of another. The 
use of land abutting upon a highway for the maintenance of a 
billboard advertising the business of another than the owner is 
lawful and may bring a definite increment of value to the land. 
As an incident to the land which serves its beneficial use, the 
right is appurtenant to it. Graham v. Walker, 78 Conn. 130, 135, 
61 A. 98, 2 L.R.A.,N.S., 983, 112 Am.St.Rep. 93, 3 AnmCas. 641; 
Lindenmuth v. Safe Harbor Water Power Corporation, 309 Pa. 
58, 64, 163 A. 159, 89 A.L.R. 1180; Goodwillie Co. v. Common- 
wealth Electric Co., 241 111. 42, 74, 89 N.E. 272; Jones, Ease- 
ments, Sec. 18; see Whittelsey v. Porter, 82 Conn. 95, 102, 72 A. 
593. . . . The right of visibility as related to the use of 

land for advertising, whether it be -of a business located on the 
premises or one not so located, is in the nature of an easement 
appurtenant which attaches to the land and every part of it; that 
right is within the protection of constitutional guaranties, State 
of Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 
116, 121, 49 S.Ct. 50, 73 L.Ed. 210; and one who leases the whole 
or a part of the land for the purpose of erecting a billboard on it 
acquires the same right the owner had. Phoenix Nat. Bank v. 
United States Security Trust Co., 100 Conn. 622, 630, 124 A. 540, 
34 A.L.R. 963; Sieger v. Riu, 123 Conn. 343, 347, 195 A. 735.” 

Public safety may be employed as the police power objective to 
be furthered by restrictions or prohibitions upon signs which may 

FOBDHAMl40CAX..<3rOy.lJ.C.B, y'' 
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obstruct the vision or distract the attention of drivers of motor 
vehicles. The leading case is Perlmutter v. Greene, 259 N.Y. 327, 
182 N.E. 5 (1932) (highway authorities proposed to put a screen 
on right of way in front of large billboard near curve in narrow 
road; injunction denied). See also Hav-A-Tampa Cigar Co. v. 
Johnson, 149 Fla. 148, 5 So.2d 433 (1942) and companion case. 

Where the view of the Connecticut court, expressed in the 
Town of Westport case, prevails, the freeway technique of acquir- 
ing all access rights can be used, at added public expense, to solve 
the billboard problem. A parkway, which consists of a narrow 
recreational area with a road running through it, achieves the 
same result. 

Under modern comprehensive urban zoning outdoor advertis- 
ing signs can be excluded from residential zones and confined to 
commercial and industrial areas. Village of Euclid v. Ambler 
Realty Co., 272 U.S. 365, 47 S.Ct. 114 (1926). This is true of 
small professional signs. Kort v. Los Angeles, 52 Cal.App.2d 804, 
127 P.2d 66 (1942) (accountant) ; Lexington v. Govenar, 295 
Mass. 31, 3 N.E.2d 19 (1936). 

There has been considerable support for a type of piecemeal 
zoning, known as roadside zoning, designed to prevent billboards 
and various commercial uses of private land along the highways. 
It has, however, received little legislative attention, due, it may 
well be, to the opposition of people in the rural areas as well as 
the outdoor advertising interests. Edward M. Bassett, Zoning 11 
(1940) . It is noteworthy that the Ohio county rural zoning law, 
as finally enacted in 1947, contains provisions which not only ex- 
empt from regulation the use of land for agricultural purposes 
but also affirmatively ordain that outdoor advertising shall be 
permitted on lands used for agricultural purposes. Ohio Gen. 
Code § 3180-19 and 20 (Page, Supp.1947). 

Still another possibility is recourse to the power of taxation. If 
a tax may be levied to discourage the oleomargarine business, 
doubtless the same could be done as to outdoor advertising. 


CITY OF CHICAGO v. McKINLEY 

Supreme Court of Illinois, 1931. 3-14 111. 297, 176 N.E. 201. 

Dunn, C. J. WiUiam McKinley, the plaintiff in error, was 
found guilty in the municipal court of Chicago of a violation of 
section 3855 of the Chicago municipal code of 1922 by permitting 
an automobile to stand for a period of time longer than was nec- 
essary for the reasonably expeditious loading or unloading of pas- 
sengers and for a greater length of time than three minutes, in 
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front of 167 West Quincy street, within the area of restricted 
parking established by the ordinance. It was shown that he drove 
his car, a passenger sedan, in Quincy street and stopped at No. 175, 
between Wells and La Salle streets, about 2:10 p.m., and went into 
the building, leaving the car standing there until 2:40 p.m. The 
ordinance is in the following language: 

“An Ordinance amending Section 3855 of the Chicago 
Municipal Code of 1922 as amended. 

“Be it ordained by the city council of the city of Chicago, sec- 
tion 1. That section 3855 of the Chicago municipal code of 1922 
as amended by ordinance entitled ‘An ordinance amending section 
3855 and repealing section 3856 of the Chicago municipal code of 
1922,’ passed December 14, 1927, be and the same is hereby 
amended to read as follows: 

“3855. Parking Prohibited on Certain Streets During Certain 
Hours . — On and after March 28, 1929, no person, firm or corpo- 
ration owning, controlling, driving or operating any passenger ve- 
hicle shall cause or permit such vehicle to stand for a period of 
time longer than is necessary for the reasonably expeditious load- 
ing or imloading of passengers, provided such loading or unload- 
ing shall not consume more than three minutes; or to stand any 
commercial vehicle for a period of time longer than is necessary 
for the reasonably expeditious loading, unloading and delivery 
or pickup of materials, provided such loading, unloading and de- 
livery or pick-up shall not consume more than thirty minutes, on 
any public street or alley in the city of Chicago within the district 
bounded on the north by the south line of Wacker drive, on the 
east by the west line of Michigan boulevard, on the south by the 
south line of Harrison street, on the west by the east line of Mar- 
ket street, nor upon the upper level of Michigan avenue between 
the north line of Randolph street and the south line of Wacker 
drive, during the hours from 7:00 o’clock A.M. to 6:00 o’clock P. 
M. of any day except Sundays, New Year’s Day, Memorial Day, 
Independence Day, Labor Day, Thanksgiving Day and Christmas 
Day, and except on Saturdays when the restriction within the 
above designated area shall be in force from 7:00 o’clock A. M. 
to 3:00 o’clock P. M.; provided that this section shall not apply to 
any duly licensed taxicab when standing in any cabstand fix^ by 
ordinance; provided, further, that it shall not apply to any ambu- 
lance nor to any emergency vehicle of the city of Chicago, Federal 
government, the county of Cook, or to the vehicle of any public 
utility while the operator of any such vehicle is engaged in the 
necessary performance of emergency duties; and further pro- 
vided, that this section shall not apply to any vehicle brought to 
a stop to avoid collision, or standing in compliance with the orders 
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of any public officer or the direction of any traffic control signal. 
Any person, firm or corporation that shall violate or fail to com- 
ply with the provisions of this section shall be fined not less than 
51 nor more than $25 for each offense.” 

The defense was that the ordinance is unreasonable, and that it 
is void upon the ground that it is an amendment of a void 
ordinance. 

As appears from the ordinance set out above, it is an amend- 
ment of section 3855 of the Chicago municipal code of 1922 as 
amended, which was the ordinance held unreasonable, and there- 
fore invalid, in Haggenjos v. City of Chicago, 336 111. 573, 168 N. 
E. 661, the opinion in which was filed October 19, 1929. The ordi- 
nance which was the basis of the prosecution in that case provid- 
ed that no person, firm, or corporation, owning, controlling, driv- 
ing, or operating any vehicle propelled either by animal or other 
power, shall cause or permit such vehicle to stand on any public 
street or alley in Chicago within the district and during the peri- 
ods of time covered by the ordinance. The provision of the pres- 
ent ordinance, passed March 18, 1929, is, that no person, firm, or 
corporation, owning, controlling, driving, or operating any pas- 
senger vehicle, shall cause or permit such vehicle to stand for 
a period longer than is necessary for the reasonably expeditious 
loading or unloading of passengers, provided such loading or un- 
loading shall not consume more than three minutes ; or to stand 
any commercial vehicle for a period of time longer than neces- 
sary for the reasonably expeditious loading or unloading and de- 
livery or pick-up of materials, provided such loading, unloading, 
and delivery or pick-up shall not consume more than thirty min- 
utes. The amending ordinance also contained a proviso not found 
in the former ordinance that the “section shaU not apply to any 
vehicle brought to a stop to avoid collision, or standing in com- 
pliance with the orders of any public officer or the direction of 
any traffic control signal.” In all other respects, so far as this 
case is concerned, the ordinance is the same as that held invalid 
in the Haggenjos Case, and the only question presented is 
whether the vice of the former ordinance is corrected by the sub- 
stitution for the words of prohibition in it, “no person, firm or 
corporation owning, controlling, driving or operating any vehicle, 
propelled either by animal or other power, shall cause or permit 
any vehicle to stand on any public street or alley” within the 
boimdaries and during the time stated in the ordinance, the words 
of prohibition in the amended ordinance that “no person, firm or 
corporation owning, controlling, driving or operating amy pas- 
senger vehicle shall cause or permit such vehicle to stand for a 
period of time longer than is necessary for the reasonably expedi- 
tious loading or unloading of passengers, provided such loading or 
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unloading shall not consume more than three minutes; or to 
stand any commercial vehicle for a period of time longer than is 
necessary for the reasonably expeditious loading, imloading and 
delivery or pick-up of materials, provided such loading, unloading 
and delivery or pick-up shall not consume more than thirty min- 
utes.” The territory covered by the two ordinances is the same 
and the hours are the same, except that 6 p.'m. in the new ordi- 
nance is substituted for 6:30 p. m. in the old. 

The violation of the ordinance occurred between Wells and La 
Salle streets. The building of the Central Trust Company occu- 
pies the entire south side of Quincy street in that block. It is 
twenty-two stories high, and there is considerable traffic of pa- 
trons of the bank stopping there and of Brinks express wagons 
taking money to and from the Federal Reserve Bank on the oppo- 
site side of the street. Big trucks also unload coal on the north 
side of the street. On the northwest corner of La Salle and Quin- 
cy streets is the Federal Reserve Bank building, extending west 
on Quincy street about 100 feet, and immediately west of it is 
the Old Colony Life building, occupying the remainder of the 
block — about 200 feet. The Federal Reserve Bank building is oc- 
cupied in part by the Federal Reserve Bank and on several of its 
floors are private offices. The Old Colony Life building has fifteen 
stories, the lower four occupied by the offices of the Old Colony 
Life Insurance Company and the upper eleven stories used for 
offices. The street is 45 feet wide. La SaUe and Wells streets 
where they intersect Quincy are busy streets. Wells is a through 
street, on which are both surface and elevated railway lines. 

The plaintiff in error argues that an ordinance prohibiting all 
passenger vehicles from standing for any length of time except 
the time required to load or unload passengers, not exceeding 
three minutes, during an entire business day over an area of 
seventy-two city blocks, is unreasonable and void, and that this 
case is controlled by the Haggenjos Case, notwithstanding the 
amendments to the ordinance. The amendments were passed be- 
fore the decision in the Haggenjos Case was rendered, and could 
not, therefore, have been made with that decision in view. The 
first question presented in the brief is, therefore, whether the 
change made by the amendments of March 18, 1929, saves the 
amended ordinance from invalidity under the Haggenjos Case, 
and the plaintiff in error insists that it does not; that to prohibit 
the standing of any vehicle for any purpose except for loading or 
unloading amounts substantially to total prohibition. It does 
amount to total prohibition of the use of the street for the park- 
ing or storage of vehicles. The argument of the plaintiff in error 
is that the amended ordinance prohibits standing for any purpose 
except as an incident of traffic; that no person having any busi- 
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ness in the loop can stop his automobile during any business day 
for any length of time for the transaction of business or for any 
purpose except as an incident of transportation; that he must 
keep traveling, and his only business must be that of traveling, 
and the question is asked, Is such an ordinance a reasonable exer- 
cise of power by the city? A negative answer to this question 
must be based upon the premise that persons using the street for 
personal transportation have a right to park their vehicles on the 
street for their convenience while they leave them for the trans- 
action of business with the merchants, lawyers, stores, banks, ho- 
tels, and the occupants of offices and buildings in the street. . . . 

We held in the Haggenjos Case that the city had the power to 
regulate the use of the streets and the ti’affic upon them and to 
prevent the obstruction of them, that it was clear that some regu- 
lation of the standing of vehicles on the street was necessary for 
the safety, welfare, and convenience of the public, and that it 
was the duty of the city council to determine what regulation was 
required for the public welfare; the only limitation upon the ex- 
ercise of this power being that it should be reasonable. Because 
the ordinance in that case, amounting to a prohibition of standing 
vehicles on the street during the whole of every business day, was 
unreasonable, that ordinance was held to be invalid. The ordi- 
nance in question here is not subject to the same criticism. It al- 
lows stopping for the discharging and taking on of passengers not 
exceeding three minutes and for the loading and unloading of ma- 
terials not exceeding thirty minutes. 

No doubt it often would be convenient for a person to leave his 
car temporarily at the curb for such time as suits his convenience 
while he walks across the sidewalk to do an errand, make a pur- 
chase, leave a message, make an appointment, telephone, or at- 
tend to some other business in his own or some other person’s 
office, but, if one person may do it, so may every other person, and 
soon the curbs on both sides of the street might be lined with 
parked automobiles, the street crowded, traffic clogged, and great 
inconvenience caused to £ill persons having occasion to use the 
street for its primary and legitimate purpose. There is no such 
right of individuals so to park their cars on the street which may 
not be regulated by ordinance. Parking may be regulated as to 
time when, place where, and length of time permitted, due con- 
sideration being given to the necessities and convenience of those 
desiring to use the streets for going from one place to another, 
and of those who desire to use them for the transportation, de- 
livery, and shipping of merchandise, materials, fuel, and supplies 
and the character of the traffic affected. 

This ordinance applies to seventy-two blocks, which include the 
loop district in the city of Chicago. The plaintiff in error con- 
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tends that the extension of the ordinance over all this territory is 
unreasonable. The plaintiff in error testified that Quincy street 
was not a busy street, but the officer who was the only other wit- 
ness in the case testified that, beginning in the morning, it was a 
very busy street until 3 o’clock in the afternoon. It is argued 
that, while in certain streets or parts of streets in the loop no 
parking should be allowed at any time, in Quincy street between 
La Salle and Wells where there is practically no traffic at all dur- 
ing the business day, parking might very well be allowed at all 
times, and again at different times of the business day the same 
street may require or admit of different kinds of regulation. This 
argument is not based on the evidence, which does not show that 
there is practically no traffic during the business day on Quincy 
street between La Salle and Wells. The city council had the right 
to regulate the use of the streets by ordinances, so as to prevent, as 
far as possible, the loss and inconvenience arising from traffic con- 
gestion. It was for the council to determine what means should 
be adopted to remove the causes of such congestion, and its de- 
termination of such means cannot be disturbed, unless the means 
adopted are unreasonable. It is the province of the council to de- 
cide in what streets or parts of streets, during what hours, and 
for what length of time, limitation of the right to park or allow 
a vehicle to remain standing on the street is necessary to a proper 
regulation of traffic, and we are not justified in holding those con- 
tained in the ordinance to be unreasonable, unless they are clear- 
ly so, and in our judgment this cannot be said of them. . . . 

The judgment is affirmed. 

Judgment affirmed.® 


There was a day when domestic animals running at large in 
the streets presented a municipal problem. Impounding was 
employed as an effective sanction supporting a ban upon the 
permitting of that sort of thing. Recently the same device has 
been used with respect to illegally parked motor vehicles. The 
owner may be burdened with an impounding fee and storage 
charge. Hughes v. City of Phoenix, 64 Ariz. 331, 170 P.2d 297 
(1946), citing other cases. 

Measures such as that under attack in the principal case rep- 
resent but one of many types of regulations designed to promote 
the safe and expeditious flow of traffic on busy streets and roads. 


0An interesting* collateral point was made in this case. It was urged that 
the amendatory ordinance was necessarily ineffectual since the original ordi- 
nance had been declared inyalid. The ainendatoi-y ordinance was, however, a 
complete regulatioii and the court found no substance in the objection. 
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It is the sphere of the modern traffic engineer to explore them 
thoroughly in making studies and suggestions with a view to 
bringing about the most effective use of the existing street sys- 
tem. Projection of improvements in the street system is a plan- 
ning function. 

Usually the rules of the road and speed limits are established 
on a state-wide basis by or pursuant to state law. Local regu- 
lation more drastic than the state provisions may, in some states, 
exist alongside the latter. The problem of conflict or consistency 
with general law has already been considered under the head 
of home rule. The issuance, suspension and revocation of driv- 
ers’ licenses are also conducted as a state function. 

If within its grant of powers made by positive law a local unit 
may resort to a variety of familiar devices such as traffic signals, 
stop signs, pavement lane markings, safety zones, one-way 
streets, routing of through traffic around congested areas, seg- 
regation of heavy and light vehicles, safety zones and complete 
or rush-hour parking bans with respect to busy streets. 

Questions have been raised as to the validity of delegations 
of authority to administrative officers to make regulations of 
this character. In a given jurisdiction the only safe answer 
may be direct legislative enactment by the local governing body. 
In others the establishment of an intelligible standard to govern 
administrative discretion might suffice. See City of Shreveport 
v. Herndon, 159 La. 113, 105 So. 244 (1925) ; City of Chicago 
V. Marriotto, 332 111. 44, 163 N.E. 369 (1928) ; City of Cleveland 
V. Gustafson, 124 Ohio St. 607, 180 N.E. 59 (1932) . 

The production of revenue has, doubtless, been an influential 
factor in the rapid spread of the parking meter system since 
the initial installation in 1935. Theoretically, of course, the 
meter charge is made imder the police power and must be com- 
mensurate with the cost of regulation. Actually, however, it is 
a commonplace that some cities are “making money” out of the 
meters. It must be remembered that the revenue situation of 
municipalities is relatively quite bad and there is strong tempta- 
tion to seize upon even a rather limited new source of income. 
The Municipal Year Book 1948 (at p. 431) reports that, as of 
late 1947, there were 888 cities of over 5,000 in the United 
States, which had parking meter installations. This represented 
an increase during the year of 271 and the aggregate almost 
trebled the 1942 total of 320. The Year Book shows gross col- 
lections of 452 reporting cities for a single month, September 
1947. The total amounted to $1,845,230. The prevailing prac- 
tice is to credit such receipts to the general fund. 
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WILLIAM LAUBACH & SONS v. CITY OF EASTON 

Supreme Court of Pennsylvania, 1943. 347 Pa. 542, 32 A.2(i 881. 

Parker, Justice. Four bills in equity were filed and the issues 
raised were tried together in the court below. They were so con- 
sidered here on argument and, as they aU involve the same funda- 
mental questions, the appeals wUl be disposed of in one opinion. 
Plaintiffs sought to enjoin defendant from putting into operation 
an ordinance providing for the installation of parking meters in a 
congested section of the city of Easton, and asked for the removal 
of such meters if they were installed before the entry of the decree 
sought. Three of the bills were brought by owners of property 
abutting on streets in the meter zone and the fourth was a tax- 
payer’s bill. The chancellor, affirmed by the court below, dis- 
missed the bills. We agree with that conclusion. 

The ordinance is attacked generally as being in violation of 
abutting owners’ constitutional rights of property and as a de- 
privation of legal rights of plaintiffs and of all those entitled to 
use the public highways of the Commonwealth. Complaint is 
also made to its particular terms which are alleged to be illegal 
even if a proper parking meter ordinance could be enacted, 

'This is the first time that the legality of a parking meter ordi- 
nance, now so generally used, has been before this court,’ but the 
underlying principles are fairly well settled in this jurisdiction. 
The ordinance by its preamble declared that in certain sections of 
the city the free movement of traffic had been impeded for a long 
period, that attempts to regulate it were not successful, that the 
existing conditions were a menace to life, limb and property, and 
that in the opinion of the council the best method to correct these 
conditions was to designate individual parking spaces in the con- 
gested area for parking purposes “for reasonable intervals of 
time” and to require the users of such space to pay “a portion of 
the cost of establishing and maintaining the same”. The ordi- 
nance then provided for the installation of registering meters and 
a charge of one cent for twelve minutes and five cents for one 
hour. It did not permit parking for more than one hour in the 
designated area. Parking space was to be free “for loading and 
unloading purposes”, and free parking was permitted on holidays 
and after business hours. Penalties were provided for violation 
of the terms of the ordinance. 

It is first contended that an abutting property owner ordinarily 
has title to the fee to the center of the highway subject to the 


[Footnotes renumbered.] For cases in other jurisdictions see Notes. lOS 
A.L.R. 1152, 130 Id. 316. 
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public easement and that, therefore, the right of way may only be 
employed by the state for the purposes for which it was taken, 
and that, specifically, each property owner and his business and 
social guests have the right to park their motor vehicles on the 
streets in front of such property for a reasonable time free of any 
charge. 

! When land is taken for use as a highway the owner does not sur- 
render his entire title to the land so taken but reserves rights 
above, below and on the surface that do not interfere with the 
use of such land for highway purposes. Cain v. Aspinwall-Dela- 
field Co., 289 Pa. 535, 539, 137 A. 610. He may prevent an unlaw- 
ful use of the highway. Hopkins v. Catasauqua Mfg. Co., 180 Pa. 
199, 201, 36 A. 735; Breinig v. Allegheny Co., 332 Pa. 474, 478, 2 
A.2d 842. He may even use in a reasonable manner the surface 
of the street temporarily for purposes necessarily incident to the 
abutting land, e.g., storing building material. Mallory v. Griffey, 
85 Pa. 275; Piollet v. Simmers, 106 Pa. 95, 51 Am.Rep. 496. “Even 
where the state, by purchase or eminent domain, acquires a fee 
in the land upon which the highway rests, the abutting owner 
may prevent such imlawful uses of the street in front of his prem- 
ises as amount to private nuisances, such as parking. But, the 
use of the highway by the public for transit is free from restric- 
tion by the abutting owner or others”. Breinig v. Allegheny Co., 
supra, 332 Pa. at page 479, 2 A.2d at page 846. The abutting own- 
er has also by the same authority (332 Pa. at page 481, 2 A.2d 
842) the right of approach to his property subject to regulations 
by the state under its police powers. It is well settled here that 
the servitude imposed by the easement of public passage on city 
streets is necessarily greater than that imposed in the open 
country. McDevitt v. People’s Nat. Gas Co., 160 Pa. 367, 374, 28 
A. 948; Pennsylvania R. R. Co. v. Montgomery Co. Pass. Ry., 167 
Pa. 62, 70, 31 A. 468, 27 L.R.A. 766, 46 Am.St.Rep. 659. At the 
same time the public has a paramount right to travel over a pub- 
lic highway. 

In a congested district there is bound to be an interference be- 
tween the rights of those who are lawduUy using the public high- 
ways and abutting owners just as there are between different 
travellers and between different abutting owners. It is due to 
these impacts that the state under its police power may regulate 
the use of highways in the interest of the whole public in so far 
as such regulations are not unreasonable or oppressive. 

The advent of the automobile with its element of speed has add- 
ed to the difficulties that are met in any attempt to maintain an 
orderly movement of traffic. The remarks of Mr. Justice McRey- 
nolds are peculiarly applicable where he said in Frost v. Railroad 
Comm., 271 U.S. 583, 603, 46 S.Ct. 605, 610, 47 A.L.R. 457: “The 



764 Community Planning and Development Ch. 8 

states are now struggling with new and enormously difficult prob- 
lems incident to the growth of automotive traffic, and we should 
carefully refrain from interference unless and until there is some 
real, direct and material infraction of rights guaranteed by the 
federal Constitution.” 

The first question that arises in solving the issue raised here 
is whether parking a motor vehicle on a public street is within the 
purposes of the public easement. Highways are primarily for 
travel. As Lord Ellenborough said in an early case, Rex v. Cross, 
3 Camp. 224, 227; “No one can make a stable-yard of the King’s 
highway.” To paraphrase that statement as applied to the pres- 
ent day: “No one may make a public garage of a public high- 
way.” That, however, is not the situation here, for today temp- 
orary and reasonable stops of motor cars are lawful incidents of 
travel. It would unduly interfere with convenient travel by motor 
car if one could not stop for a short interval for the accomplish- 
ment of the purpose or purposes of the trip. “Doubtless tempo- 
rary and reasonable stops of automobiles on highways are law- 
ful as an incident to travel”. In re Opinion of the Justices, 297 
Mass. 559, 8 N.E.2d 179, 182. We have no doubt of the soundness 
of the conclusion that stops of reasonable length which do not 
interfere with traffic and are not contrary to established police 
regulations are a reasonable use of public highways, when we 
note that the public easement has been held to include the right 
to lay sewer, gas, water and telegraph lines and street car tracks 
in city streets. Everyday experience demonstrates the accuracy 
of that statement. Assuming that such stops may overtax the 
capacity of streets most of which were laid out in a different age 
and that conflicts of rights are bound to arise, the state in the ex- 
ercise of its police power may adopt reasonable regulations for 
the purpose of meeting the situation. It is that inherent power 
which the state has invoked here. Farmers-Kissinger Market 
House Co. V. Reading, 310 Pa. 493, 165 A. 398. We deem it to be 
the law that the state has the same right to regulate parking that 
it has to limit the speed of automobiles, so long as the regulations 
are not oppressive or unreasonable. 

The dedcired purpose of this act is not to promote parking but 
to limit parking in the interest of all travellers on the public high- 
ways. The recital of the purpose in the ordinance is not to be 
lightly set aside and must be treated as conclusive of the existence 
of the facts recited in the absence of strong evidence to the con- 
trary. In re Beechwood Ave., 194 Pa. 86, 45 A. 127; Duquesne 
Light Co. V. Pittsburgh, 251 Pa. 557, 97 A. 85, Ann.Cas.l917E, 
534; American Baseball Club of Phila. v. Philadelphia, 312 Pa. 
311, 315, 167 A. 891, 92 A.L.R. 386; Statutory Construction Act of 
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May 28, 1937, P.L. 1019, § 54, 46 P.S. § 554. There is no evidence 
to the contrary. 

The state has delegated to municipalities its police power in 
such matters, which it has a right to do.® By § 1103 of the Ve- 
hicle Code of May 1, 1929, P.L. 905, 75 P.S. § 663, it is provided 
that “local authorities shall have power to provide by ordinance 
for the regulation of traffic by means of peace officers or official 
traffic signals on any portion of the highway where traffic is 
heavy or continuous, and may regulate or prohibit parldng, stop- 
ping or loading of vehicles ” [Italics supplied.] Section 2403 
(17) of the Third Class City Law of June 23, 1931, P.L. 932, 53 
P.S. § 12198 — 2403 (17) is sufficient authority for the placing of 
the parking meters on the sidewalks or curbs. 

“If anything can be considered as settled under the decisions of 
our Pennsylvania courts, it is that municipalities, under the guise 
of a police regulation, cannot impose a revenue tax”. Kittanning 
Borough V. American Nat. Gas Co., 239 Pa. 210, 211, 86 A. 717. 
The city of Easton could not lawfully rent parking space on its 
public streets as a revenue measure, but that is not what has been 
done here. The council has undertaken to correct a serious inter- 
ruption of traffic occasioned by parking cars in a congested dis- 
trict for unreasonable periods and in double rows and at the same 
time to furnish reasonable accommodations for the public who 
may have occasion to stop, and then to impose the cost of such reg- 
ulation on those who make necessary the machinery and labor 
employed in correcting the conditions. The findings of the court 
show that the plan when put in operation was a success. “It is not 
necessarily an infringement of the rights of individuals in public 
ways to charge a small fee for some legitimate special use to de- 
fray the cost of the special service afforded”. In re Opinion of the 
Justices, supra. “It has been recognized consistently by judicial 
authority that, where it is necessary in the proper conduct of busi- 
ness that unusual demands be made on the city facilities, a rea- 
sonable charge may be made by the municipality to cover its ac- 
tual expense in providing such special services. . . . In the 

broad sense every ordinance which requires the payment of money 
is a revenue producing measure, but the primary purpose of ordi- 
nances sach as this under consideration is the reimbursement of 
the city for providing special services to the licensees. . . , 

Though we may suppose the ordinance was imposed to increase 
the revenue, this does not invalidate it as a licensing ordinance if 
it clearly appears the city is seeking to compel the persons who 
cause expense to pay for it”. American Baseball Qub of Phila. 


* Greene County v. Center Twp., 305 Pa. 79, 86, 87, 157 A. 777 ; Tranter v. 
Allegheny Co. Authority, 316 Pa. 66, 74, 173 A. 289. 
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V. Philadelphia, supra, 312 Pa. at page 314, 167 A. at page 892, 92 
A.L.R. 386. 

We do not deem the charge imposed by this ordinance to be in 
conflict with § 723 of the Vehicle Code, 75 P.S. § 332.® The legis- 
lature by this section intended to prevent the imposition of taxes 
by municipal subdivisions for the general operation of motor ve- 
hicles. The fee charged here is not primarily for the operation of 
the vehicles but only as an aid to the enforcement of the time 
limit on parking. We find no interference between the ordinance 
and the statute. 

The appellants further argue that the actual receipts arising 
from this ordinance are so far in excess of its own budgetary esti- 
mates of expenses as to compel the inference that the ordinance is 
strictly a revenue measure and therefore unlawful. “It is incum- 
bent on the party who alleges the invalidity of and ordinance upon 
the ground of unreasonableness to aver and prove the facts that 
make it so. Kittanning Borough v. [Kittanning Consol.] Nat. Gas 
Co., 26 Pa.Super. 355; Kittanning Borough v. [Armstrong] Water 
Co., 35 Pa.Super. 174”. Kittanning Borough v. American Nat. 
Gas Co,, supra, 239 Pa. at page 213, 86 A. at page 718. We agree 
with the court below that appellants failed to meet that burden. 
The receipts from the operations of the parking meters for the pe- 
riod between October 31, 1941, and April 13, 1942, were shown 
conclusively by stipulation. No stipulation was filed as to cost 
of operation and there is nothing in the record to show the actual 
expenditures during that period or any other date. Neither is 
there any evidence from which a reasonable estimate of the proba- 
ble costs of the special service can be made. There was admitted 
in evidence a budgetary statement by the Director of Finance. 
This could not be construed even as an attempted estimate of ex- 
penses applicable here. However, it was shown by uncontradicted 
evidence that the budgetary statement was inaccurate as applied 
to the present controversy. For example, it charged the entire 
cost of installation of the meters in one year although they had 
a life of approximately five years. The police supervision as stat- 
ed was shown not to reflect the true situation. No allowance was 
made for possible liability arising through negligence and, in any 
event, the measure of reasonableness of the charge is not the 
amount actually expended by the borough in a particular year, 
much less in part of a year. Chester City v. Western Union Tel. 
Co., 154 Pa. 464, 25 A. 1134; Taylor Borough v. Postal T. C, Co., 
202 Pa. 583, 52 A. 128. 


9 “No city, borough, incorporated town, township or coiinty shall require or 
collect any registration or license fee or tax for any motor vehicle’’. 
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In matters of this character municipalities must be given rea- 
sonable latitude in fixing charges to cover anticipated expenses to 
be incurred. All doubt should be resolved in favor of the fairness 
of the charge. Kittanning Boro. v. American Nat. Gas Co., supra, 
239 Pa. at page 215, 86 A. 717. At the same time the municipality 
must keep in mind at all times that it may not employ this device 
to raise general revenue under the guise of a police regulation. 
The appellants so far have failed to show that the municipality 
has done so. 

We find no merit in assignments of error 26 to 29, inclusive. 
The gist of the complaints is the weight given to the conclusion of 
Professor Frank R. Hunt called as an expert. It is sufficient to 
say that the profit made in other cities was not shown to involve 
the same conditions as existed in Easton and was of no guide in de- 
termining the immediate question. Such expenditures are bound 
to vary with the size of the municipality, extent of traffic, con- 
gestion of a district and similar matters. None of the matters 
complained of in these assignments of error would have had any 
effect upon the result. 

The decree entered in each of the four appeals is affirmed at the 
cost of the respective appellants. 


The constitutionality of regulation of traffic by the device of 
parking meters has been upheld in all the states in which the 
question has been adjudicated by the highest courts. The earlier 
cases are collected in Notes 108 A.L.R. 1152 (1938) and 130 
A.L.R. 316 (1941). A late case supporting the regulation is 
Hickey v. Riley, Mayor, 177 Or. 321, 162 P.2d 371 (1945). In 
Rhodes, Inc., v. City of Raleigh, 217 N.C. 627, 9 S.E.2d 389 
(1940) ; and City of Shreveport v. Brister, 194 La. 615, 194 So. 
566 (1939), adverse rulings were based upon lack of statutory 
authority. There is to be classed with these cases an advisory 
opinion of the Supreme Court of Rhode Island, 62 R.I. 347, 5 
A.2d 455 (1939), to the effect that the Police and Fire Bureau 
of Providence did not have statutory authority to establish a 
parking meter system. In an Iowa case a parking meter installa- 
tion was declared illegal on the groimds that the city did not 
comply with statutory requirements governing expenditures and 
that there was no statutory authority for the city’s pledge of 
meter revenues to payment of the purchase price. Brodkey v. 
Sioux City, 229 Iowa 1291, 291 N.W. 171 (1940), 296 N.W. 352 
(1941). The Alabama Court, in City of Birmingham v. Hood- 
McPherson Realty Co., 233 Ala. 352, 172 So. 114 (1937) , rested 
a decision that a parking meter ordinance was invalid upon three 
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grounds: (1) the system involved an unauthorized abandon- 
ment of the terms upon which an affected street was dedicated, 
(2) enforcement would deprive an owner of abutting property 
of property without due process of law and (3) the meter 
charges were, in substance, an unauthorized tax. Recently, 
that decision was overruled in a case which brings Alabama 
in line with the prevailing view. City of Decatur v. Robinson, 
36 So.2d 673 (1948). In both North Carolina and Louisiana 
express statutory authority for parking meters now exists. Gen. 
Stat. of N.C. § 160-200, par. 31 (1943) (cities of over 20,000); 
La. Act 231 of 1940 (cities of over 12,500; an act of 1946 extend- 
ed this authority to all municipalities.) See generally Marion 
A. Grimes, “The Legality of Parking Meter Ordinances and Per- 
missible Use of Parking Meter Fimds” 35 Calif .L.Rev. 235 
(1947); Charles S. Rhyne and Charlie O. Murphy, Parking 
Meters — ^Legality — ^Model Ordinance Annotated (Nat. Inst, of 
Mun. Law Officers, 1947). 

The effect of the employment of parking meters upon access 
to abutting property has not given the courts much difficulty. 
The police power has prevailed just as it does where parking, as 
distinguished from momentary stopping, is banned in the case 
of narrow or congested streets. In the Rhodes case, supra, 
Judge Seawell made the interesting observation that the regula- 
tion was not, generally speaking, aimed at parking, but, instead, 
was directed to “the occupation of the parking space by the 
same car for an unreasonable length of time, to the detriment 
of the rights of others.” 

There are indications that, as a traffic-control device the park- 
ing meter is an ephemeral mechanism, since, at most, it is but a 
useful means of regulating on-street parking. It is not evident 
that any system of regulation of on-street parking will meet the 
critical problem of traffic control in downtown urban areas. Two 
obvious general approaches, either or both of which may be 
made in a particular community are (1) provision for off-street 
parking and (2) resort to measures, such as diversion of through 
traffic and fostering of public transportation facilities, designed 
to reduce the volume of downtown traffic. 

Lots or garages which afford off-street parking space may be 
established and operated either by private enterprise or by gov- 
ernment. In many communities the matter is left entirely to 
private hands. Quite recently municipal authorities have been 
turning to zoning under the police power as a means of requir- 
ing private automobile parking space to be provided for resi- 
dences, theaters, churches and various other structures. Section 
IX of the City of Phoenix, Arizona, Building Zone Ordinance, 
as amended to July, 1947, is illustrative. 
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Automobile Parking Space 

“A. 1. For the purpose of this section 144 square feet of floor 
or lot area with access to a public thoroughfare shall 
be deemed to be parking space for one vehicle. 

2. In any district other than a Residence district where 
such space is required, the area of such space shall 
be surfaced with gravel, blacktop or other suitable 
material. 

3. In any case where a lot in a Business A or less re- 
stricted district, used for automobile parking space un- 
der the terms of this ordinance, adjoins a Residence 
district there shall be a solid wall of wood or masonry 
not more than 5 nor less than 4 feet in height along 
the lot line of such lot which lot line forms the bound- 
ary of said Residence district, except that where such 
wall adjoins the front yard of the adjoining residence 
lot said wall shall be 3 feet 6 inches in height. 

4. Any lights used to illuminate said parking space shall 
be so arranged as to reflect the light away from ad- 
joining lots in Residence districts. 

5. Area in a Residence district to a width of 3 lots or 200 
feet, whichever is lesser, which area is contiguous to 
the side boundary line of a Business district may be 
used for automobile parking space required under the 
terms of this ordinance subject to the securing of a 
use permit therefor, and to the following conditions: 

a. Such area shall be paved with blacktop or concrete. 

b. There shall be a solid wall of wood or masonry 
not more than 5 nor less than 4 feet in height 
along the entire boundary line of such area ex- 
cept for necessary driveways and except that along 
such part of said boundary line as would bound 
the front yard otherwise required in the district 
in which such area is located the wall shall be 3 
feet 6 inches in height. Said wall shall be main- 
tained in a neat and orderly condition and if con- 
structed of wood shall be painted a neutral color. 

“B. Automobile parking space shall be provided according to 
the following schedule and subject to the following condi- 
tions in any district in which any of the following uses 
shall hereafter be established, except that the area en- 
titled Central Business District as shown on the Building 
Density Map, a part of this ordinance, shall not be subject 
to the provisions of this section regarding the provision 
of automobile parking space. 
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1. Parking space for one vehicle for each family dwelling 
unit occupying any lot except that when the family 
dwelling unit shall consist of not more than one room 
in addition to a bathroom and kitchen, parking space 
for not less than three vehicles shall be provided for 
each five such family dwelling units; such space shall 
be provided on the lot on which such family dwelling 
unit is located. When not enclosed within a building, 
such space shall occupy the rear yard of the aforesaid 
lot. 

2. Parking space for one vehicle for each 5 seats or simi- 
lar accommodations in any theater, auditorium, or 
stadium; such space shall be provided at a point not 
farther than 1,300 feet distant in a direct line from 
the nearest part of said theater, auditorium, or stadium. 

3. Parking space for one vehicle for each 8 seats or pew 
spaces in any church; if said church be located in a 
Residence A or Residence B zone, such parking space 
shaU be located on the same lot with said church; if 
said church be located in any other zone such space 
shall be provided at any point not farther than 1,300 
feet distant in a direct line from the nearest part of 
said church. 

4. Parking space for one vehicle for each 50 feet of floor 
area in any restaurant, night club, bar, or dance hall; 
such space shall be provided at a point not farther 
than 1,300 feet distant in a direct line from the nearest 
part of said restaurant, night club, bar, or dance hall. 

5. Parking space for one vehicle for each 3 guest rooms 
or suites of guest rooms or patient’s rooms in a hotel 
or hospital; such space shall be provided at a point 
not farther than 1,300 feet distant in a direct line from 
the nearest part of such hotel or hospital. 

6. Parking space for one vehicle for each guest room or 
suite of guest rooms in a tourist court and parking 
space for one vehicle for each trailer space in a trailer 
camp; such space shall be provided on the lot on which 
such tourist court or trailer camp is located. 

7. Parking space for one vehicle for each 500 square feet 
of floor area exclusive of automobile parking space 
on the ground floor of any commercial building not 
otherwise specified herein, and an additional parking 
space for one vehicle for each 800 square feet of floor 
area exclusive of automobile parking space on the 
upper floor or floors of any commercial building not 
otherwise specified herein; such space shall be pro- 
vided at a point not farther than 1,300 feet distant in 
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a direct line from the nearest part of such commer- 
cial building. The term commercial building shall not 
be deemed to include industrial buildings or ware- 
houses. 

“C. Any use other than a residential use which is required to 
provide parking space under the terms of this section shall 
be credited, in determining the total space to be provided, 
with parking space for one car for each 20 feet of street 
frontage of the lot occupied by such use, provided that 
said street frontage is usable under the terms of the 
Phoenix traffic code for automobile parking.” 

The writer is not aware of any instance in which this type of 
zoning has been tested in a court of last resort. A limited off- 
street parking ordinance was involved in Town of Clinton v. Ross, 
226 N.C. 682, 40 S.E.2d 593 (1946), but the court did not find it 
necessary to pass on its validity. 

The question whether acquisition and operation of parking lots 
or garages is a municipal or county public purpose should present 
little difficulty. The Court of Appeals of Kentucky recently up- 
held municipal condemnation of land for the purpose. Miller 
v. aty of Georgetown, 301 Ky. 241, 191 S.W.2d 403 (1945) . In 
1936 the Supreme Court of Ohio held that Cleveland could not use 
parking space under a municipal auditorium as a commercial 
parking garage in competition with private business. City of 
Cleveland v. Ruple, 130 Ohio St. 465, 200 N.E. 507 (1936). The 
problem is so much more aggravated today that were the ques- 
tion to be clearly put to the same court at this time it would prob- 
ably be determined that municipal parking facilities served a 
public purpose. 

Off-street parking faciliti^ have been provided by a much 
higher percentage of small cities than of large ones. Municipal 
Year Book 1948, 455. The Year Book records that of 302 cities 
over 10,000 which have parking lots nearly two-thirds are in the 
10,000 to 25,000 population group. Competition for retail trade 
was offered by the 1946 Year Book as a principal reason for this 
marked difference. Perhaps suburban competition will stimulate 
large cities to remove the parking advantage by providing down- 
town parking areas. For further data and references to enabling 
legislation see James C. Yokum and Joan P. Whipple, Municipal 
Provision of Parking Facilities — State Laws and City Projects 
(Bureau of Business Research, The Ohio State University, Re- 
search Monograph No. 44, 1946) . 

A public parking facility may, assuming that there is ap- 
propriate enabling legislation, be financed by using available un- 
appropriated funds, by general obligation borrowing, by special 
assessments, or by revenue bonds. The special assessment 
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method has been upheld in California with respect to a parking 
facility serving a business district. City of Whittier v. Dixon, 24 
Cal.2d 664, 151 P.2d 5 (1944). Where revenue bond financing is 
contemplated it may be desired that a local parking authority 
be organized to administer the project. Concerning the possi- 
bility of pledging parking meter revenues to the payment of 
bonds issued to finance parking facilities see Marion A. Grimes, 
“The Legality of Parking Meter Ordinances and Permissible Use 
of Parking Meter Funds” 35 Calif. L.Rev. 235, 250 (1947). 

The proposed construction of a municipal parking facility un- 
der a public street or square may raise questions, among others, 
as to consistency with the terms of a dedication and as to 
whether, if the public right is only an easement, the new use 
adds an extra burden upon the fee for which compensation must 
be made. These two questions may amount to substantially the 
same thing — an inquiry into whether the proposed use is em- 
braced within, or at least not at variance with, the acknowledged 
public use to which the land has been put. In Massachusetts the 
view was taken that the construction of a subway under Boston 
Common was not inconsistent with the assumed purpose of the 
original dedication, (“common use of the inhabitants of Boston 
as a training field and cow pasture”!). Codman v. Cocker, 203 
Mass. 146, 89 N.E. 177 (1909) ; Prince v. Crocker, 166 Mass. 347, 
44 N.E. 446 (1896), The New York Court of Appeals, on the 
other hand, concluded that construction and operation of a 
municipal subway was a non-street use which imposed an extra 
burden for which the owner of the fee was entitled to compensa- 
tion. In re Board of Rapid Transit Railroad Commissioners of 
New York, 197 N.Y. 81, 90 N.E. 456 (1910) 


LOWELL V. CITY OF BOSTON 

Supreme Judicial Court of Massachusetts, 1948. 322 Mass. 709, 79 N.E.2d 713. 

Ronan, Justice. Lowell and more than ten taxpayers of the 
city of Boston brought a petition under G.L.(Ter.Ed.) c. 40, § 53, 
against the city, its mayor and board of park commissioners, 
and the Motor Park, Inc., a private corporation, to restrain the 
respondent municipal officials from imposing unauthorized finan- 
cial obligations upon the city which, it is alleged, will result from 
entering into a contract with that private corporation, by the 


10 The question of lateral support as between the owner of abutting property 
and a local unit may also arise. See III Dillon, Mun. Corps. § 1153 (5th ed. 
1911 ) ; Evelyn Bldg. Corporation v. City of New York, 257 N.Y. 501, 178 N.E, 
771 (1931) ; In re Board of Kapid Transit Railroad Commissioners of City of 
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park commissioners with the approval of the mayor, as provided 
in St.l946, c. 294. The object of the contract will be to construct 
and operate an underground garage for the parking of automo- 
biles under the Boston Common, with a vehicular tunnel from 
Commonwealth avenue under the Public Garden to the garage 
and an underground passage for patrons and employees from the 
garage to Tremont Street near West Street. The petition prays 
for an injunction against leasing the site of the proposed garage 
to the private corporation, as those officers intend to do. It is 
also alleged that this proposed use of the Common would be con- 
trary to the terms of certain testamentary gifts which the city 
has accepted. The city in its answer sought a declaratory decree 
that St.l946, c. 294, was valid and that it held an unencumbered 
title to the Common and Public Garden. 

The second petition was brought against the city alone by leave 
of court by Pierce and not less than ten other teixpayers of the 
city, alleging that the city holds Boston Common “and its acces- 
sory the Public Garden” by a gift made in 1634 to the town 
for the use primarily by its inhabitants as a Common, and that 
the city holds the title in a trust relation to those for whose 
use the land as a Common was provided; and praying that the 
gift and trust be determined, the purposes of the gift be en- 
forced, and any use of the land inconsistent with the gift be re- 
strained. The petition as amended alleges that the city ac- 
cepted a gift under the will of George Francis Parkman, the in- 
come of which was to be used for the maintenance and improve- 
ment of the Common and parks of the city, and that the city 
intends to divert the use of the Common to another use which 
would constitute a violation of its acceptance of the Parkman gift. 
In this suit the city sought a declaratory decree under G.L. (Ter. 
Ed.) c. 231A, as inserted by St.l945, c. 582, § 1, that St.l946, c. 
294, is a valid enactment; that the city is empowered to act under 
the provisions of said statute; and that the use of Boston Com- 
mon and the Public Garden by the city is subject only to such re- 
strictions as may be imposed by the Legislature which represents 
the interest of the general public in the use of said land. 

The third petition was brought by McCarthy and others against 
the city by leave of court under G.L. (Ter.Ed.) c. 214, § 3(11), to 
enforce the terms of the George Francis Parkman gift which 
was given to and accepted by the city. The city denies that the 
execution of a lease to a private corporation in accordance with 
St.l946, c. 294, will impair the obligations imposed on the city 
by its acceptance of the Parkman gift. 

These three petitions were heard together upon oral testimony 
which related chiefly to the construction and operation of the 
proposed garage and the manner and extent in which it might af- 
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feet the Common. The principal evidence, however, which per- 
tained to the origin, history and use of the Common consisted of 
documentary evidence comprising public records, ancient maps, 
plans, photographs, various written instruments and historical 
books. The judge made findings of fact and reported the cases 
to this court on the pleadings, the evidence, his rulings on evi- 
dence and exceptions thereto, and his findings of fact, such de- 
crees to be entered as justice and equity may require. Questions 
of evidence have not been argued. 

The present Common is bounded by Charles Street one thou- 
sand three hundred sixty feet. Beacon Street one thousand seven 
hundred sixty feet. Park Street four hundred eighty feet, Tre- 
mont Street one thousand six hundred eighty feet, and Boylston 
Street seven hundred sixty feet. Forty-four acres of the original 
location were acquired from William Blackstone in 1634. A par- 
cel of two and one eighth acres located at what is now the comer 
of Tremont Street and Boylston Street, known as the Deer Park, 
which was acquired by the town in 1787, and the parcel adjoining 
on the west and abutting on what is now Boylston Street, which 
was purchased by the town in 1756 and used for a burial ground, 
consisting of one and four tenths acres, were added to the Black- 
stone land. ... 

The parties are at issue as to the nature of the title to the 
Common which vested in the town in 1634. The Lowell petition 
alleged that the town acquired the title to the Common in 1634 
from the early inhabitants, who by individual contributions paid 
William Blackstone for a conveyance of the land, and that the 
town accepted the title subject to laying out the land as a train- 
ing field and’administering it for the common good of all the in- 
habitants forever. The Pierce petition alleged that the Common 
was given to the town in 1634, that the city as successor to the 
town holds the Common and the Public Garden for the use of its 
inhabitants and the public as a Common, and that it now holds 
the title in a trust relation to the people for whose use as a 
Common the property was provided. The McCarthy petition 
alleged that the town held from the time immemorial only a bare 
technical title to the land of the Boston Common without any of 
the incidents of ownership but m trust only for the specific uses 
and purposes for which it was dedicated. To these allegations 
the city answered that the town acquired title to the Common 
in 1634 by purchase from William Blackstone for thirty pounds, 
which was not obtained from individual contributions of the in- 
habitants but was raised by taxation, and that the town by the 
terms of the purchase acquired the land in fee simple subject to 
no conditions of any kind. ... 
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[Here the court reviewed at some length the exhaustive his- 
tory of the Common set out in the record and concluded that 
the town bought the Blackstone land and took title in fee with- 
out restrictions. The court answered the question whether the 
Common was taken by the town subject to a trust in the nega- 
tive and distinguished the Crocker cases, cited supra, on the 
ground that under the pleadings in those cases it was assumed, 
without decision, that the Common had been taken subject to a 
trust.] 

While we are of the opinion that title to the Common vested 
in fee simple in the town free from any trust, we do not agree 
with the respondents that the city now possesses title free from 
any restriction, for it is plain that the town has dedicated the 
Common and the Public Garden to the use of the public as a 
public park. A municipality may dedicate land owned by it to a 
particular public purpose provided there is nothing in the terms 
and conditions by which it was acquired or the purposes for 
which it is held preventing it from doing so, Attorney General v. 
Tarr, 148 Mass. 309, 19 N.E. 358, 2 L.R.A. 87; Tiffany, Real 
Property (3d Ed.) § 1100, and upon completion of the dedica- 
tion it becomes irrevocable. Hayden v. Stone, 112 Mass. 346, 350; 
Longley v. Worcester, 304 Mass. 580, 588, 24 N.E.2d 533. The 
general public for whose benefit a use in the land was estab- 
lished by an owner obtains an interest in the land in the nature of 
an easement. Wright v. Tukey, 3 Cush. 290; Attorney General 
v. Abbott, 154 Mass. 323, 28 N.E. 346, 13 L.R.A. 251; Attorney 
General v. Vineyard Grove Co., 181 Mass. 507, 64 N.E. 75; At- 
torney General v. Onset Bay Grove Association, 221 Mass. 342, 
109 N.E. 165. The rights of the public in such an easement 
are subject to the paramount authority of the Legislature which 
may limit, suspend or terminate the easement. It was stated in 
Wright V. Walcott, 238 Mass. 432, 435, 131 N.E. 291, 292, 18 
A.L.R. 1242, that “Land acquired by a city or town by eminent 
domain or through expenditure of public funds, held strictly 
for public uses as a park and not subject to the terms of any gift, 
devise, grant, bequest or other trust or condition, is under 
the' control of the General Court. It may be transferred to some 
other agency of government or devoted to some other public 
use by legislative mandate. The power of the General Court in 
this regard is supreme over that of the city or town. When title 
in fee is acquired in the land by the municipality for such a public 
use, there is no right of reversion to the original owner. He has 
been diverted of every vestige of title when he parted with the 
fee.” Although, as already pointed out, the decision in Codman v. 
Crocker, 203 Mass. 146, 89 N.E. 177, 25 L.R.A.,N.S., 980, was 
based upon the assumption that the Common w’as dedicated by 
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its owners as a training field and a cow pasture, it was said at 
page 153 of 203 Mass., at page 180 of 89 N.E. “that the title of the 
city is held only in its municipal capacity as an agency of the gov- 
ernment for the benefit of the public, and that the power of the 
Legislature to represent this interest is supreme.” See also 
Wrentham v. Norfolk, 114 Mass. 555; Agawam v. Hampden 
County, 130 Mass. 528; Higginson v. Treasurer & School House 
Commissioners of Boston, 212 Mass. 583, 99 N.E. 523, 42 L.R.A., 
N.S., 215. 

The city holds the title to the Common and the Public Garden 
in a corporate capacity as an agency of government as dis- 
tinguished from a private or proprietary capacity. It has long 
been settled that parks and commons are held and maintained by 
municipalities not as private owners for their own particular uses 
but for the benefit of all members of the public who might have 
occasion to resort to them. Oliver v. Worcester, 102 Mass. 489, 
3 Am.Rep. 485; Wrentham v. Norfolk, 114 Mass. 555; Holt v. 
Somerville, 127 Mass. 408; Clark v. Waltham, 128 Mass. 567; 
Attorney General v. Abbott, 154 Mass. 323, 28 N.E. 346, 13 
L.R.A. 251; Commonwealth v. Abrahams, 156 Mass. 57, 30 N.E. 
79; Higginson v. Treasurer & School House Commissioners of 
Boston, 212 Mass. 583, 99 N.E. 523, 42 L.R.A.,N.S., 215. The in- 
stant cases are readily distinguishable from those where the 
city possesses property in a proprietary capacity and where its 
ownership must be recognized by the Legislature and the rights 
of the municipality in such property protected from impairment 
or loss except by the exercise of eminent domain and the pay- 
ment of fair compensation. Mount Hope Cemetery v. Boston, 
158 Mass. 509, 33 N.E. 695, 35 Am.St.Rep. 515; Ware v. Fitch- 
burg, 200 Mass. 61, 85 N.E. 951. 

The Blackstone land at the time it was acquired by the town 
had not been put to any permanent use. It had only recently been 
released by the Colony to Blackstone. It was uncertain during 
the first years of the town’s ownership whether the land should 
be divided or held as a Common. It was not until 1640, after 
attempts of the inhabitants to have the land divided among them 
had failed, that it was definitely decided that the land should be 
kept open as a Common and the town dedicated the land to the 
.public, and the city continued to develop the Common as a park 
after the tovra in 1822 accepted St.l821, c. 110, and became a 
city. The city also set up the Public Garden as a public park after 
it again acquired the title to it in 1824. The city now by the dedi- 
cation of the Common and the Public Garden to the public as a 
public park holds these parcels of land for the benefit of those for 
whom the parcels have been set apart. That the city holds the 
title for the public benefit has been frequently referred to in 
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our decisions. Steele v. Boston, 128 Mass. 583; Veale v. Boston, 
135 Mass. 187, 188; Lincoln v. Boston, 148 Mass. 578, 580, 20 N.E. 
329, 3 L.R.A. 257, 12 Am.St.Rep. 601; Commonwealth v. Davis, 
162 Mass. 510, 511, 39 N.E. 113, 26 L.R.A. 712, 44 Am.St.Rep. 
389. 

We now pass to a consideration of St.l946, c. 294, which pur- 
ports on its face to authorize the construction of an underground 
garage in the Common. Section 1 of c. 294 sets forth that the con- 
gestion of the public ways of Boston caused by the great number 
of motor vehicles has become a public nuisance which cannot be 
abated except by the construction and maintenance of a garage 
under the Common. Section 2 authorizes the city, acting through 
its park department with the approval of the mayor, to contract 
with a private corporation for the construction and operation of 
a garage, at the expense of the corporation and without cost to 
the city, to be located in the southwesterly portion of the Com- 
mon, with necessary approaches above and below ground from 
Charles Street and also an entrance by means of a tunnel from 
Commonwealth Avenue and running under the Public Garden, 
the garage to be set back certain distances from Charles and 
Beacon streets; the city is empowered to lease the site for a term 
of not more than forty years at a rental of not less than two per 
cent of the gross receipts; the construction is to be completed 
within three years, and the gardens, lawns, trees and shrubs in 
the area of the work are to be restored to substantially the same 
condition in which they were prior to the construction, with the 
exception of the places of ingress and egress, and construction 
to be carried on so that the filling or relocation of the Public Gar- 
den Pond will not be required. 

The park department of the city with the approval of the 
mayor intends to secure the construction of the garage and has 
been negotiating with the respondent Motor Park, Inc., for the 
purpose of agreeing upon the plans and the provisions of the 
lease. Tentative plans have been prepared and alterations have 
been suggested by the park department. These plans furnish a 
rough outline of the proposed structure. The tentative plans are 
for a three-story structure of reinforced concrete beneath about 
thirteen acres of the Common accommodating about three thou- 
sand five hundred passenger automobiles. Gasoline, oil, tires, 
and other accessories usually to be had in a garage will be sold. 
T^e front of the building will set back one hundred thirty- 
fiive feet from Charles Street. A tunnel commencing on Com- 
monwealth Avenue between Berkeley and Arlington streets will 
run under the Public Garden and Charles Street to the second 
floor of the garage. Besides, there will be two vehicular en- 
trances about twenty feet wide from Charles Street, sloping down 
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to the top floor of the garage. There will be a tunnel for cus- 
tomers and employees running from the easterly end of the 
garage to Tremont Street at about opposite West Street. There 
may be other tunnels required for the use of persons in case of 
fire when the plans are completed and approved by the proper 
authorities. The roof of the garage will be about four or six 
feet below the present surface of the Common. It is contem- 
plated to have a ventilating exhaust which will extend about fif- 
teen feet above the ground and be located in and above the men’s 
room at about where a similar structure now stands in the 
present ball field on the Common. Although the present plans 
for the garage are merely preliminary sketches, it is not to be as- 
sumed that it will be located, constructed and operated without 
reasonable regard to the use of the public in the Common and 
the Public Garden. Boston v. Brookline, 156 Mass. 172, 176, 30 
N.E. 611. 

We are not at all certain that the LoweU petition can be main- 
tained cis a taxpayers’ petition under G.L. (Ter .Ed.) c. 40, § 53, to 
restrain the city from raising or expending money or from in- 
curring obligations for any purpose for which it has no right to 
use public funds or to assqme obligations. These petitioners 
urge that the receipt of revenue by the city will result in de- 
priving the city of the defense which it now has in actions brought 
by persons injured by reason of a defective condition of the 
Common or the Public Garden. We need not decide whether 
this result would follow because, if it would, the deprivation of 
this defence would not be the incurring of an obligation within 
the terms of the statute. Kelley v. Board of Health of Peabody, 
248 Mass. 165, 143 N.E. 39; Dealtry v. Selectmen of Town of 
Watertown, 279 Mass. 22, 180 N.E. 621. The construction of the 
garage will require the relocation of the water mains. The 
judge found that the performance of this work will cost $100,- 
000 or more. There is nothing in this contention because the 
statute, St. 1946, c. 294, § 2, provides for the construction and 
operation of the garage “at the expense of the corporation and 
without cost to the city.” An official of the Motor Park, Inc., 
testified that the relocation of these water pipes was an item of 
expense to be borne by this corporation. It is to be assumed that 
the parties in this respect will act in good faith strictly in com- 
pliance wnth the express provisions of the statute. Duffy v. 
Treasurer & Receiver General, 234 Mass. 42, 50, 125 N.E. 135. 
The city has not incurred any expense and it is not made to ap- 
pear that it wdU with reference to the proposed garage. It is sug- 
gested that the garage would not be subject to taxation. That 
would not result in the city losing any taxes where none now 
are assessable. Burr v. Boston, 208 Mass. 537, 95 N.E. 208, 
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34 L.R.A.,N.S., 143. In any event, the taxation of the garage 
is a matter for the Legislature, and the occupant of commer- 
cial property located on land owned by the Commonwealth 
or held by the city in trust may be made liable for the tax. 
Boston Fish Market Corp. v. Boston, 224 Mass. 31, 112 N.E. 
616; Stoneman v. Boston, 263 Mass. 255, 160 N.E. 788; Irving 
Usen Co. Inc. v. Board of Assessors of Boston, 309 Mass. 544, 36 
N.E.2d 373. These petitioners finally contend that the lease will 
impose certain obligations on the city. No particular provisions 
of the contemplated lease have been brought to our attention. 
It is assumed that it will contain a covenant for quiet enjo 3 nnent. 
Contracts are made to be kept, and as a practical matter it is not 
shown by this record that the city is likely to be dispossessed of 
the locus or that it is probable that it would wrongfully eject the 
lessee. Moreover, the execution of a lease is sanctioned by the 
Legislature, and the giving of the lease can hardly be said to 
amount to the incurring of an unauthorized obligation unless the 
statute is invalid. All these matters, reaching as they do to the 
essentials required for the maintenance of a taxpayers’ petition 
under the statute, G.L.(Ter.Ed.) c. 40, § 53, would require serious 
consideration if this petition were held to be otherwise maintain- 
able. Browne v. Turner, 176 Mass. 9, 56 N.E. 969; Common- 
wealth v. McNary, 246 Mass. 46, 140 N.E. 255, 29 A.L.R. 483. 

Still confining our discussion to the LoweU petition, we pass 
to a consideration of the validity of St.l946, c. 294. The legisla- 
tive declaration as to the public conditions which led up to the 
enactment of the statute and the purpose sought to be accom- 
plished are entitled to great weight. Lajoie v. Milliken, 242 Mass. 
508, 521, 136 N.E. 419; AUydoim Realty Corp. v. Holyoke Hous- 
ing Authority, 304 Mass. 288, 293, 294, 23 N.E.2d 665; Block v. 
Hirsh, 256 U.S. 135, 41 S.Ct. 458, 65 L.Ed. 865, 16 A.L.R. 165; 
Woods v. Cloyd W. Miller Go., 333 U.S. 138, 68 S.Ct. 421. The 
necessity for a statute is for the Legislature to determine and so 
is the selection of the meeins to be employed for the accomplish- 
ment of the public purpose for which the statute was enacted in 
the absence of any impairment of private rights. We are not con- 
cerned with the alleged need or the proposed means, whatever our 
personal opinions might be as to the wisdom of the legislative 
judgment. The only question for us is whether it was within the 
competency of the Legislature to pass the statute. Slome v. Chief 
of Police of Fitchburg, 304 Mass. 187, 23 N.E.2d 133; Attorney 
General v. Secretary of the Commonwealth, 306 Mass. 25, 27 N. 
E.2d 265; Commonwealth v. Hudson, 315 Mass. 335, 52 N.E. 2d 
566; Robinson’s Case, 320 Mas. 698, 71 N.E.2d 237. The title to 
the Common and the Public Garden is in the city; the beneficial 
use is in the public. The town did not take the land under anv 
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trust, although it has dedicated it to a public use and now holds it 
for such use, and the Legislature represents those entitled to the 
use and enjoyment of both parcels of land. It is settled that the 
ownership in and the management by the city of a public park, 
which was acquired free of any trust, conditions, or restrictions, 
is subject to the paramount control of the Legislature. Higgin- 
son V. Treasurer & School House Commissioners of Boston, 212 
Mass. 583, 584, 99 N.E. 523, 42 L.R.A.,N.S., 215; Wright v. Wal- 
cott, 238 Mass. 432, 435, 131 N.E. 291, 18 A.L.R. 1242. 

The Legislature could authorize the city to lease the site of the 
garage to a private corporation for not more than the maximum 
term or not less than the minimum rental designated by the stat- 
ute. This legislation did not go so far as the statute in Browne v. 
Turner, 176 Mass. 9, 56 N.E. 969, where the city through a 
board was directed to construct a subway at its own expense and 
lease it to a particular railway company; or the act in Prince v. 
Crocker, 166 Mass. 347, 44 N.E. 446, 32 L.R.A. 610, where the city 
upon the acceptance of the statute was directed to construct the 
Boylston and Tremont streets subway without the payment of 
compensation; or the enactment in Codman v. Crocker, 203 
Mass. 146, 89 N.E. 177, 25 L.R.A.,N.S., 980, where the city was 
ordered without any acceptance of the statute and without com- 
pensation to construct the Cambridge and Boston subway and to 
lease it to the Boston Elevated Railway Company. In the instant 
case, by the terms of the statute, it was optional with the city, 
acting through its park department with the approval of the 
mayor, to enter into a contract with some private corporation 
for the construction and operation by the latter of a garage. 
In maintaining the Common and the Public Garden the city was 
merely acting as representative of the general public, which in 
turn was represented by the Legislature, and if the latter deter- 
mined that it would be to the advantage of the general public to 
eliminate the congestion of traffic, even if this necessitated the 
withdrawal from public use, of 4 comparatively small areas of 
the surface of the Common for entrances to and exits from the 
garage it had power to make the choice or to leave the answer, as 
it did here, to the city. Stone v. Charlestown, 114 Mass. 214; 
Howes Brothers Co. v. Massachusetts Unemployment Compensa- 
tion Commission, 296 Mass. 275, 288, 5 N.E.2d 720. If the city 
executed a lease, the garage would during the term of the lease 
be in the exclusive possession of the corporate lessee for the con- 
duct of a purely commercial venture for its own profit. The ob- 
jection that the Legislature was without power to permit the city 
to enter into such a transaction would undoubtedly call for 
serious consideration if the sole purpose of the act were the con- 
struction and operation of the garage and nothing more. We 
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would then have to decide whether the maintenance of the garage 
stood in such a relation to the public interest that land could be 
taken by the city and leased for its maintenance or for the park- 
ing of automobiles as seemed to have been assumed in St.l946, c. 
474, and decided in Whittier v. Dixon, 24 Cal.2d 664, 151 P.2d 
5, 153 A.L.R. 956. The objection rests upon a mistaken view of 
the statute. The garage is an incident in a legislative plan de- 
signed to abate a public nuisance arising from serious traffic con- 
gestion due to the greatly increased use of motor vehicles and 
their parking in the public ways of the city. The garage is a 
method employed to accomplish the primary purpose of the 
statute. Statutes reasonably designed to eliminate a public nui- 
sance have been sustained, although some particular benefit 
to private individuals has resulted. Talbot v. Hudson, 16 
Gray, 417; Moore v. Sanford, 151 Mass. 285, 24 N.E. 323, 7 
L.R.A. 151; N. Ward Co. v. Street Commissioners of Boston, 
217 Mass. 381, 104 N.E. 965. The object sought to be reached 
by the statute, it is said, could not be realized by the action 
of private individuals, for the statute indicates that the nui- 
sance could not be abated “except by construction and mainten- 
ance of a garage under Boston Common.” The applicable prin- 
ciple governing the validity of St.l946, c. 294, is somewhat simi- 
lar to that sustaining housing authority statutes primarily en- 
acted for the abatement of nuisances by the elimination of slum 
districts, although incidently conferring a personal benefit on 
those earning low incomes who would become occupants of the 
new structures. Allydonn Realty Corp. v. Holyoke Housing Au- 
thority, 304 Mass. 288, 296, 297, 23 N.E.2d 665, and cases cited. 
It was held in City and County of San Francisco v. Linares, 16 
Cal.2d 441, 106 P.2d 369, that the city could construct a large 
garage under a public square, where the surface of the square 
would not be permanently interfered with except by the en- 
trances to the garage, and lease the garage for the term of fifty 
years. See also Oakland v. Williams, 206 Cal. 315, 274 P. 328; 
Marchant v. Baltimore, 146 Md. 513, 126 A. 884; Central Land 
Co. V. Grand Rapids, 302 Mich. 105, 4 N.W.2d 485; In re Mayor 
of New York, 135 N.Y. 253, 31 N.E. 1043, 31 Am.St.Rep. 825. 
We are of opinion that St.l946, c. 294, was within the power of 
the Legislature to enact for the purpose of eliminating a public 
nuisance even though it will result in withdrawing from the use 
of the public a small part of the surface of the Common. 

The Pierce petition seeks the enforcement of trusts created 
for the benefit of Boston Common. The McCarthy petition seeks 
the enforcement of the Parkman gift. George Francis Parkman 
devised aU the residue of his estate to the city of Boston for the 
purchase and improvement of land for a public park, the land to 
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be located near a thickly inhabited section of the city. He 
pointed out a parcel of land which he considered would be de- 
sirable for the purpose, although “The indication of the above is 
intended as a suggestion and not a specific direction for the lo- 
cation of the Park”; and if the city at the time of his death had 
acquired land for a park situated as near as possible to the site he 
had suggested so that the purchase of the site mentioned would 
be unnecessary, “then the said bequest is to be applied by the city 
to form a fund the income of which is to be used for the main- 
tenance and improvement of the Park already created as above 
and of the Boston Common. ... This bequest is made to 
the City of Boston in the hope and expectation that the Boston 
Common shall never either in whole or in part be diverted from 
the present use as a Public Park for the benefit and enjoyment 
of its citizens.” He provided by a codicil that the clause of his 
will devising the residue of his estate to the city “is modified as 
follows, and anything therein contained inconsistent with this 
codicil is hereby revoked. I devise said residue to the City of 
Boston to constitute a fund, the income of which is to be applied 
to the maintenance and improvement of the Common and the 
Parks now existing and is not to be used for the purchase of addi- 
tional land for park purposes. Any portion of said income which 
may not be required for the above purpose in ciny year is to be 
added to and invested as a part of said fund.” 

The testator desired at the time he executed his will that the 
city should purchase land for a park in the locality mentioned by 
him, and that the income of the trust should be used for the 
maintenance and improvement of this park and the Common. 
At the time he executed the codicil he desired that the income of 
the residue be applied to the maintenance and improvement of 
existing parks and the Common but not for the purchase of any 
additional land for parks. The general rule is that will and codi- 
cil are to be read together and that the provisions of the will are 
to be construed as altered or affected by the terms of the codicil 
only to the extent that the terms of the latter are inconsistent 
with the provisions of the former, in the absence of a manifesta- 
tion of a contrary intent of the testator. Gray v. Sherman, 5 
Allen 198; Lovering v. Balch, 210 Mass. 105, 96 N.E. 142; Gil- 
more v. Doherty, 317 Mass. 188, 57 N.E.2d 564, 156 A.L.R. 788; 
Grozier v. Billington, 318 Mass. 416, 61 N.E.2d 828. The testator 
provided that the portion of the will inconsistent with the codicil 
should be revoked. The case comes within this general rule. 
The codicil substituted a new plan for that mentioned in the will 
in so far as the codicil differed from the will as to the particular 
parcels of lands which were to be maintained and improved. The 
benefaction for the Common itself expressed in the codicil was 
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attended with the same incidents and qualities as those expressed 
in the will. Tilden v. Tilden, 13 Gray 103; Snow v. Foley, 119 
Mass. 102; O’Brien v. Lewis, 208 Mass. 515, 94 N.E. 750. The 
testator remained constant in his purpose to make a disposition 
of his property for the benefit of the Common, and his expression 
in the will that he was making a provision for the Common “in 
the hope and expectation” that the Common should not be di- 
verted in whole or in part from its present use must be considered 
in construing the codicil. The question presented is the effect 
and force which must be given to the words just quoted. The 
quoted words are ordinarily of a precatory nature, but the setting 
in which they are employed has sometimes given them a manda- 
tory character imposing an imperative duty upon those to whom 
they are addressed. The inquiry usually is whether such words 
sufficiently manifest an intention to create a trust. Warner v. 
Bates, 98 Mass. 274; Aldrich v. Aldrich, 172 Mass. 101, 51 N.E. 
449; Poor v. Bradbury, 196 Mass. 207, 81 N.E. 882; Blunt v. 
Taylor, 230 Mass. 303, 119 N.E. 954; Temple v. Russell, 251 Mass. 
231, 146 N.E. 679, 49 A.L.R. 1. We are not here concerned with 
that inquiry because a trust was in fact created. The question 
presented is whether these words are an inherent and essential 
part of the trust or amount to no more than the expression of a 
wish or suggestion, compliance with which was intended by the 
testator to be discretionary with, rather than obligatory upon, 
the trustees. The will and codicil show that the testator knew 
how to express in apt and accurate language a command, limita- 
tion or condition as distinguished from a wish, hope or expecta- 
tion. We are of the opinion that the testator used the words 
“hope and expectation” in the ordinary sense as expressing a 
desire and a wish and not as imposing a limitation or condition 
which constituted an integral and essential part of the trust. 
The withdrawal of comparatively small areas of the surface 
of the Common from public use as contemplated for the opera- 
tion of the proposed garage can hardly be said to result in a 
material interference with the public uses: See Codman v. 
Crocker, 203 Mass. 146, 151, 89 N.E. 177, 25 L.R.A.,N.S., 980. 
We are of opinion that the proposed use of these areas will not 
constitute a breach of any mandatory and essential provision as 
distinguished from any directory and precatory provision con- 
tained in the Parkman trust. Drury v. Natick, 10 Allen 169, 183; 
Dickson v. United States, 125 Mass. 311, 28 Am.Rep. 230; Davis 
V. Barnstable, 154 Mass. 224, 226, 28 N.E. 165; Ware v. Fitch- 
burg, 200 Mass. 61, 67, 85 N.E. 951; In re Estate of Secrest, 109 
Neb. 431, 191 N.W. 663; Manners v. Philadelphia Library Co., 93 
Pa. 165, 173, 39 Am.Rep. 741; Petition of Ogden, 25 R.I. 373, 55 
A. 933; Newport Hospital v, Harvey, 49 R.I. 40, 139 A, 659. 
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The city in its ansvs/er to the Lowell and Pierce petitions set up 
a counterclaim seeking a declaratory decree under G.L.(Ter.Ed.) 
c. 231A, inserted by St.l945, c. 582, § 1, that it owned the prem- 
ises in question in absolute fee free from any trusts or restric- 
tions whatever and that St. 1946, c. 294, was valid. We deal with 
this matter, as did the parties, in connection with the Pierce peti- 
tion. An adjudication of the title is an appropriate subject for 
a declaratory decree, and the city is entitled to a decree ad- 
judging that it holds the premises for the purpose of a public 
park. It is doubtful whether the city is entitled to an adjudica- 
tion that St.l946, c. 294, is valid by reason of its failure to give 
notice to the Attorney General in accordance with c. 231A, § 8, 
as added by St.l945, c. 582. See Borchard, Declaratory Judg- 
ments (2d Ed.) 275. We have decided that the statute is valid; 
and as a formal adjudication to that effect would not confer any 
benefit or advantage upon the city in addition to that enuring to 
it by virtue of this opinion, we see no necessity of including it in a 
declaratory decree. G.L.(Ter.Ed.) c. 231A, § 3, as added by St. 
1945, c. 582. 

Decrees are to be entered dismissing all petitions including the 
counterclaim in the Lowell case, and a decree is to be entered on 
the counterclaim to the Pierce petition that the city has title to 
the Common and the Public Garden subject to an easement in 
favor of the general public for the purposes of a public park. 
G.L.(Ter.Ed.) c. 231A, |§ 3, 8, as added by St.l945, c. 582, § 1., 

So ordered.^1 


“Freeways” or “limited access highways” have come, in recent 
years, to be favored as means of preserving the safety, traffic ca- 
pacity and attractiveness of highways, express highways in par- 
ticular. See R. R. Bowie, “Limiting Highway Access” 4 Md.L. 
Rev. 219 (1940). Commercial exploitation of highway traffic by 
the unsightly (and this is a gross euphemism) Coney-Island type 
of roadside development is but one of the problems. The Penn- 
sylvania Turnpike epitomizes the “freeway” as a means of effect- 
ing both safe and full use of a high-speed highway. In urban 
areas the same objectives exist with respect to express highways, 
which traverse or skirt cities, and to arterial streets, which tap 
suburbs and connect different sections of a metropolitan commu- 
nity. 

The establishment of a freeway entails, in short, the public ac- 
quisition by purchase or condemnation of access rights, as appro- 
priate to enable public authority to limit or completely exclude. 


Footnotes oni i tted. 
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the right of vehicular access. Express statutory authority is nec- 
essary for this unconventional attack on access rights. 

The following excerpt from a chapter on “The Post War High- 
way Program”, prepared by Thomas H. McDonald, Commissioner 
of Public Roads, Public Roads Administration, Federal Works 
Agency, which appears in The Book of the States 1945-46 (at 
299, 303) is pertinent: 

Control of access is a first essential in the creation of express 
routes such as are being planned for the national system of 
interstate highways. There are seventeen states that now 
have laws permitting the control of access to express high- 
ways from adjoining lands and property. It is important 
that similar legislation be enacted in the thirty-one states 
that still lack comprehensive legal sanctions. Provision 
should be made for the broadest and most effective applica- 
tion of this principle, which is now endorsed by the expert 
and layman alike. A ’model law to achieve this objective has 
been offered for consideration by state legislatures. 

Concerning parkways see Spicer v. City of Goldsboro, 226 N.C. 
557, 39 S.E.2d 526 (1946) , citing other cases. 

The problems of street control are so varied that but limited 
additional illustrations may be offered here. 

1. There is the matter of regulating the use of a street as “a 
market place of ideas” in order to prevent disorder, littering of a 
street and obstruction to traffic. It is assumed that the student 
is familiar with the course of judicial interpretation which has 
brought within the reach of the due process clause of the Four- 
teenth Amendment impairment of certain civil liberties including 
freedom of religion, freedom of speech and the press and the right 
of assembly. Some of the high points in recent Supreme Court 
adjudication are noted in the following paragraphs. 

As applied to the dissemination of religious literature in the 
form of handbills, tracts or books and whether free or for a price, 
a flat prohibition by ordinance or a requirement that one obtain 
a license or permit, which is in the discretion of a local officer, 
will not stand up. In Lovell v. City of Griffin, 303 U.S. 444, 58 
S.Ct 666 (1938) , such an ordinance was declared to be censor- 
ship in its baldest form. It would not help to place the discretion 
in the hands of the municipal governing body or even to establish 
some broad standard designed to govern its exercise. 

While the same protection would extend to the dissemination 
of nonreligious ideas or information, strictly commercial matter 
is on a different footing. A prohibition against distribution of 
commercial and business advertising matter on the streets had 
been upheld. Valentine v. Chrestensen, 316 U.S. 52, 62 S.Ct 920 
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(1942) . Nor will it avail to attempt to disguise commercial hand- 
bills by including, as was done in that case, some expression of 
opinion on a civic matter. This decision is doubtless broad enough 
to sustain prohibition of street solicitation by book agents whose 
object is sale of books as merchandise and not the dissemination 
of ideas or information. 

A distinction has been made, moreover, with respect to minors 
selling religious literature on streets or other public places. A 
Massachusetts statute forbade such seUing by boys under 12 and 
girls under 18 and made it unlawful for any parent or guardian 
to permit a child to work in violation of the law. A Jehovah’s 
Witness violated the act by having her nine year old ward under- 
take to sell their literature on the streets of Brockton. A convic- 
tion of the Witness, under the penal provisions of the act, was 
sustained by the Supreme Court on the theory that the power of 
the state to interpose for the protection of children embraced 
greater control of their conduct than was the case as to adults. 
It was conceded that such a prohibition would have been invalid 
as applied to adults. Prince v. Massachusetts, 321 U.S. 158, 64 
S.Ct. 438 (1944). 

Freedom of speech does not carry to the point of immunizing 
one who uses provocative language to another in a public place. 
A member of Jehovah’s Witnesses who had been distributing the 
literature of the sect on the streets of a New Hampshire munici- 
pality, imtil a disturbance occurred due to the annoyance of some 
of the citizemy, called the city marshal a “damned racketeer” and 
a “damned Fascist”. He was prosecuted under a statute which 
forbade anyone to address offensive, derisive or annoying words 
to any person who was lawfully in a public place. The statute 
was upheld against a charge that it denied freedom of speech. It 
was within the range of state power to prevent breaches of the 
peace. Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S.Ct. 766 
(1942). 

In 1946 the Court carried its protection of civil liberties an im- 
portant step further. A Jehovah’s Witness was convicted in an 
Alabama court of violating a state law, which made it a crime 
to enter or remain on the premises of another after having been 
warned to stay or get off. The case was one where she had in- 
sisted upon distributing her literature on a street of an unincor- 
porated company town after being ordered not to do so. The 
street had not been irrevocably dedicated but was actually in 
open public use. The Supreme Court held the statute invalid as 
applied to that case, despite the proprietary position of the cor- 
poration. In other words, private property gave way before what 
was considered a superior interest, the interest of the people of 
the community in the free dissemination of intelligence and ideas. 
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Marsh v. Alabama, 326 U.S. 501, 66 S.Ct. 276 (1946). Alike re- 
sult was reached in a case of Texas origin, where the unincorpo- 
rated community was a federal defense housing village. Tucker 
V. Texas, 326 U.S. 517, 66 S.Ct. 274 (1946). 


SAIA V. PEOPLE OF STATE OF NEW YORK 

Snpreme Court of the United States, 1948. 334 U.S. 558, 68 S.Ct. 1148. 

Mr. Justice Douglas delivered the opinion of the Court. 

This case presents the question of the validity under the Four- 
teenth Amendment of a penal ordinance of the City of Lockport, 
New York, which forbids the use of sound amplification devices 
except with permission of the Chief of Police, 

Appellant is a minister of the religious sect known as Jeho- 
vah’s Witnesses. He obtained from the Chief of Police permis- 
sion to use sound equipment, mounted atop his car, to amplify 
lectures on religious subjects. The lectures were given at a fixed 
place in a public park on designated Sundays. When this permit 
expired, he applied for another one but was refused on the ground 
that complaints had been made. Appellant nevertheless used his 
equipment as planned on four occasions, but without a permit. 
He was tried in Police Court for violations of the ordinance. It 
was undisputed that he used his equipment to amplify speeches in 
the park and that they were on religious subjects. Some witness- 
es testified that they were annoyed by the sound, though not by 
the content of the addresses; others were not disturbed by either. 
The court upheld the ordinance against the contention that it vio- 
lated appellant’s rights of freedom of speech, assembly, and wor- 


3-^ [Footnotes renumbered.] The ordinance, insofar as pertinent, reads as 
follows: 

“Section 2. Radio devices, etc. — It shall be unlawful for any person to 
maintain and operate in any building, or on any premises or on any automo- 
bile, motor truck or other motor vehicle, any radio device, mechanical device, 
or loud speaker or any device of any kind whereby the sound therefrom is 
east directly upon the streets and public places and where such device is 
maintained for advertising purposes or for the purpose of attracting the atten- 
tion of the passing public, or which is so placed and oi)erated that the sounds 
coming therefrom can be heard to the annoyance or inconvenience of travelers 
upon any street or public places or of persons in neighboring premises. 

“Section 3. Exception. — ^Public dissemination, through radio, loudspeakers, 
of items of news and matters of public concern and athletic activities shall not 
be deemed a violation of this section provided that the same be done under 
permission obtained from the Chief of Police.” 

Appellant’s conduct was regarded throughout as falling within the types of 
activity enumerated in § 3. We take the ordinance as construed by the State 
courts., 
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ship under the Federal Constitution. Fines and jail sentences 
were imposed. His convictions were affirmed without opinion by 
the Coimty Court for Niagara County and by the New York 
Court of Appeals, 297 N.Y. 659, 70 N.E.2d 323. The case is here 
on appeal. 

We hold that § 3 of this ordinance is unconstitutional on its 
face, for it establishes a previous restraint on the right of free 
speech in violation of the First Amendment which is protected by 
the Fourteenth Amendment against State action. To use a loud- 
speaker or amplifier one has to get a permit from the Chief of 
Police. There are no standeirds prescribed for the exercise of his 
discretion. The statute is not narrowly drawn to regulate the 
hours or places of use of loud-speakers, or the volume of sound 
(the decibels) to which they must be adjusted. The ordinance 
therefore has all the vices of the ones which we struck down in 
Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213, 
128 A.L.R. 1352; Lovefi v. GrifiBn, 303 U.S. 444, 58 S.Ct. 666, 82 
L.Ed. 949; and Hague v. C. I. O., 307 U.S. 496, 59 S.Ct. 954, 83 
L.Ed. 1423. 

In the Cantwell case a license had to be obtained in order to 
distribute religious literature. What was religious was left to 
the discretion of a public official. We held that judicial review 
to rectify abuses m the licensing system did not save the ordi- 
nance from condemnation on the grounds of previous restraint. 
Lovell V. Griffin, supra, held void on its face an ordinance requir- 
ing a license for the distribution of literature. That ordinance, 
like the present one, was dressed in the garb of the control of a 
“nuisance.” But the Court made short shrift of the argument, 
saying that approval of the licensing system would institute cen- 
sorship “in its baldest form.” In Hague v. C. I. O., supra, we 
struck down a city ordinance which required a license from a 
local official for a public assembly; on the streets or highways or 
in the public parks or public buildings. The official was empow- 
ered to refuse the permit if in his opinion the refusal would pre- 
vent “riots, disturbances or disorderly assemblage.” We held 
that the ordinance was void on its face because it could be made 
“the instrument of arbitrary suppression of free expression of 
views on national affairs.” 307 U.S. page 516, 59 S.Ct. page 964, 
83L.Ed. 1423. 

The present ordinance has the same defects. The right to be 
heard is placed in the uncontrolled discretion of the Chief of Po- 
lice. He stands athwart the channels of communication as an 
obstruction which can be removed only after criminal trial and 
conviction and lengthy appeal. A more effective previous re- 
straint is difficult to imagine. Unless we are to retreat from the 
firm positions we have taken in the past, we must give freedom 
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of speech in this case the same preferred treatment that we gave 
freedom of religion in the Cantwell case, freedom of the press in 
the Griffin case, and freedom of speech and assembly in the Hague 
case.^® 

Loud-speakers are today indispensable instruments of effective 
public speech. The sound truck has become an accepted method 
of political campaigning. It is the way people are reached. Must 
a candidate for governor or the Congress depend on the whim or 
caprice of the Chief of Police in order to use his sound truck for 
campaigning? Must he prove to the satisfaction of that official 
that his noise will not be annoying to people? 

The present ordinance would be a dangerous weapon if it were 
allowed to get a hold on our public life. Noise can be regulated 
by regulating decibels. The hours and place of public discussion 
can be controlled. But to allow the police to bar the use of loud- 
speakers because their use can be abused is like barring radio re- 
ceivers because they too make a noise. The police need not be 
given the power to deny a man the use of his radio in order to 
protect a neighbor against sleepless nights. The same is true 
here. 

Any abuses which loud-speakers create can be controlled by 
narrowly drawn statutes. When a city allows an official to ban 
them in his uncontrolled discretion, it sanctions a device for sup- 
pression of free communication of ideas. In this case a permit is 
denied because some persons were said to have found the sound 
annoying. In the next one a permit may be denied because Some 


13 Cos r. New Hampshire, 312 U.S. 669, 577, 678, 61 S.Ct. 762, 763, 86 L.Ed. 
10#, 133 A.L.R. 1396, did not depart from the rale of these earlier cases but 
re-emphasized the vice of the type of ordinance we hare here. Davis v. Mas- 
sachusetts, 167 U.S. 43, 17 S.Ct. 731, 42 L.Ed. 71, was distinguished in the 
Hague case, 307 U.S. pages 514-516, 59 S.Ct. pages 963, 964, 83 L.Ed. 1423, 
which likewise inYolved an ordinance regulating the use of public streets and 
parks. It was there said, “We have no occasion to determine whether, on the 
facts disclosed, the Davis Case was rightly decided, but we cannot agree that 
it rules the instant case. Wherever the title of streets and parks may rest, 
they have immemorially been held in trust for the use of the public and, time 
out of mind, have been used for purposes of assembly, communicating thoughts 
between citizens, and discussing public questions. Such use of the streets and 
public places has, from ancient times, been a part of the privileges, immuni- 
ties, rights, and liberties of citizens. The privilege of a citizen of the United 
States to use the streets and parks for communication of views on national 
questions may be regulated in the interest of all : it is not absolute, but rela- 
tive, and must be exercised in subordination to the general comfort and con- 
venience, and in consonance with peace and good order ; but It must not, in 
the guise of regulation, be abridged or denied.” 

We adhere to that view. Though the statement was that of only three 
Justices it plainly indicated the route the majority followed, who on the 
merits did not consider the Davis case to be controlling. 



790 Community Planning AND Development Ch. 8 

people find the ideas annoying. Annoyance at ideas can be 
cloaked in annoyance at sound. The power of censorship inher- 
ent in this type of ordinance reveals its vice. 

Courts must balance the various community interests in pass- 
ing on the constitutionality of local regulations of the character 
involved here. But in that process they should be mindful to 
keep the freedoms of the First Amendment in a preferred posi- 
tion. See Marsh v. Alabama, 326 U.S. 501, 509, 66 S.Ct. 276, 280, 
90 L.Ed. 265. 

Reversed. 

Mr. Justice Frankfurter, with whom Mr. Justice Reed and 
Mr. Justice Burton concur, dissenting. 

The appellant’s loud speakers blared forth in a small park in a 
small city.^* The park was about 1,600 feet long and from 250 
to 400 feet wide. It was used primarily for recreation, containing 
benches, picnic and athletic facilities, and a children’s wading pool 
and playgroxmd. Estimates of the range of the sound equipment 
varied from about 200 to 600 feet. The attention of a large frac- 
tion of the area of the park was thus commanded. 

The native power of human speech can interfere little with the 
self-protection of those who do not wish to listen. They may 
easily move beyond earshot, just as those who do not choose to 
read need not have their attention bludgeoned by undesired read- 
ing matter. And so utterances by speech or pen can neither be 
forbidden nor licensed, save in the familiar classes of exceptional 
situations. Lovell v. Grtfito., 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 
949; Hague v. CIO, 307 U.S. 496, 59 S.a. 954, 83 L.Ed. 1423; 
Schneider v. Irvington, 308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155; 
Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86 
L.Ed. 1031. But modem devices for amplifying the range and 
volume of the voice, or its recording, afford easy, too easy, op- 
portunities for aural aggression. If uncontrolled, the result is 
intrusion into cherished privacy. The refreshment of mere si- 
lence, or meditation, or quiet conversation, may be disturbed or 
precluded by noise beyond one’s personal control. 

Mimicipalities have conscientiously sought to deal with the new 
problems to which sound equipment has given rise and have de- 
vised various methods of control to make city life endurable. See 
McIntyre and Rhyne, Radio and Municipal R^ulations (National 
Institute of Municipal Law Officers, Report No. 62, 1940) pp. 28 
et seq. Surely there is not a constitutional right to force unwill- 
ing people to listen. Cf. Otto, Speech and Freedom of Speech, in 
Freedom and Experience (Edited by Hook and Konvitz, 1947) 78, 


14 The last census gave the population of Lockport as 24,379, 
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83 et seq. And so I cannot agree that we must deny the right 
of a State to control these broadcasting devices so as to safeguard 
the rights of others not to be assailed by intrusive noise but to be 
free to put their freedom of mind and attention to uses of their 
own choice. 

Coming to the facts of the immediate situation, I cannot say 
that it was beyond constitutional limits to refuse a license to the 
appellant for the time and place requested. The State was enti- 
tled to authorize the local authorities of Lockport to determine 
that the well-being of those of its inhabitants who sought quiet 
and other pleasures that a park affords, outweighed the appel- 
lant’s right to force his message upon them. Nor did it exceed 
the bounds of reason for the chief of police to base his decision 
refusing a license upon the fact that the manner in which the 
license had been used in the past was destructive of the enjoy- 
ment of the park by those for whom it was maintained. That 
people complained about an annoyance would seem to be a pretty 
solid basis in experience for not sanctioning its continuance. 

Very different considerations come into play when the free ex- 
ercise of religion is subjected to a licensing system whereby a 
minor official determines whether a cause is religious. This was 
the problem presented by Cantwell v. Connecticut, 310 U.S. 296, 
60 S.Ct. 900, 84 L.Ed. 1213, 128 A.L.R. 1352, and of course we 
held that “Such a censorship of religion as the means of deter- 
mining its right to survive is a denial of liberty protected by the 
First Amendment and included in the liberty which is within the 
protection of the Fourteenth.” 310 U.S. at 305, 60 S.Ct. at 904, 

84 L.Ed. 1213, 128 A.L.R. 1352. To determine whether a cause 
is, or is not, “religious” opens up too wide a field of personal judg- 
ment to be left to the mere discretion of an official. As to the 
allowable range of judgment regarding the scope of “religion,” 
see Judge Augustus N. Hand in United States v. Kauten, 2 Cir., 
133 F.2d 703, 708. The matter before us is of quite a different 
order. It is not unconstitutional for a State to vest in a public 
official the determination of what is in effect a nuisance merely 
because such authority may be outrageously misused by trying 
to stifle the expression of some undesired opinion under the mere- 
tricious cloak of a nuisance. Judicial remedies are available for 
such abuse of authority, and courts, including this Court, exist to 
enforce such remedies. 

Even the power to limit the abuse of sound equipment may not 
be exercised with a partiality unrelated to the nuisance. But 
there is here no showing of either arbitrary action or discrimina- 
tion. There is no basis for finding that noisemakers similar to 
appellant would have obtained a license for the time and place re- 
quested, Reference is found in the testimony to the use of loud- 
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speakers for Lutheran services in a nearby ballfield. But the 
ballfleld was outside the park in which appellant blared to his 
audience, and there is nothing in the record to show that the Lu- 
therans could have used their amplifying equipment within the 
park, or that the appellant would have been denied permission to 
use such equipment in the ballfield. See Lehon v. Atlanta, 242 
U.S. 53, 37 S.Ct. 70, 61 L.Ed. 145. State action cannot be found 
hypothetically unconstitutional. New York ex rel. Hatch v. 
Reardon, 204 U.S. 152, 27 S.Ct. 188, 51 L.Ed. 415, 9 Ann.Cas. 736. 

The men whose labors brought forth the Constitution of the 
United States had the street outside Independence Hall covered 
with earth so that their deliberations might not be disturbed by 
passing traffic. Our democracy presupposes the deliberative 
process as a condition of thought and of responsible choice by the 
electorate. To the Founding Fathers it would hardly seem a 
proof of progress in the development of our democracy that the 
blare of sound trucks must be treated as a necessary medium in 
the deliberative process. In any event, it would startle them to 
learn that the manner and extent of the control of the blare of 
the sound trucks by the States of the Union, when such control 
is not arbitrarily and discriminatorily exercised, must satisfy 
what this Court thinks is the desirable scope and manner of ex- 
ercising such control. 

We are dealing with new technological devices and with at- 
tempts to control them in order to gain their benefits while main- 
taining the precious freedom of privacy. These attempts, being 
experimental, are bound to be tentative, and the views I have ex- 
pressed are directed towards the circumstances of the immediate 
case. Suffice it to say that the limitations by New York upon the 
exercise of appellant’s rights of utterance did not in my view ex- 
ceed the accommodation between the conflicting interests which 
the State was here entitled to make in view of time and place and 
circumstances. See Cox v. New Hampshire, 312 U.S. 569, 61 S. 
Ct. 762, 85 L.Ed. 1049, 133 A.L.R. 1396. 

Mr. Justice Jackson, dissenting. I dissent from this decision, 
which seems to me neither judicious nor sound and to endanger 
the great right of free speech by making it ridiculous and obnox- 
ious, more than the ordinance in question menaces free speech by 
regulating use of loud-speakers. Let us state some facts which 
the Court omits: 

The City of Lockport, New York, owns and maintains a public 
park of some 28 acres dedicated by deed to “Park purposes ex- 
clusively.” The scene of action in this case is an area therein set 
apart for the people’s recreation. The City had provided it with 
tables, benches, and fireplaces for picnic parties, a playground 
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and wading pool for children, and facilities for such games as 
horseshoe pitching, bowling and baseball. 

The appellant, one of Jehovah’s Witnesses, contends, and the 
Court holds, that without the permission required by city ordi- 
nance he may set up a sound truck so as to flood this area with 
amplified lectures on religious subjects. It must be remembered 
that he demands even more than the right to speak and hold a 
meeting in this area which is reserved for other and quite incon- 
sistent purposes. He located his car, on which loud-speakers 
were mounted, either in the park itself, not open to vehicles, or 
in the street close by. The microphone for the speaker was lo- 
cated some little distance from the car and in the park, and elec- 
tric wires were strung, in one or more instances apparently across 
the sidewalk, from the one to the other. So that what the Court 
is holding, is that the Constitution of the United States forbids 
a city to require a permit for a private person to erect, in its 
streets, parks and public places, a temporary public address sys- 
tem, which certainly has potentialities of annoyance and even in- 
jury to park patrons if carelessly handled. It was for setting up 
this system of microphone, wires and sound truck without a per- 
mit, that this appellant was convicted — ^it was not for speaking. 

It is astonishing news to me if the Constitution prohibits a mu- 
nicipality from policing, controlling or forbidding erection of such 
equipment by a private party in a public park. Certainly precau- 
tions against annoyance or injury from operation of such devices 
are not only appropriate, but I should think a duty of the city in 
supervising such public premises. And a very appropriate means 
to supervision is a permit which will inform the city’s police offi- 
cers of the time and place when such apparatus is to be installed 
in the park. I think it is a startling perversion of the Constitution 
to say that it wrests away from the states and their subdivisions 
all control of the public property so that they cannot regulate or 
prohibit the irresponsible introduction of contrivances of this sort 
into public places. 

The Court, however, ignores the aspects of the matter that 
grow out of setting up the system of amplifying appliances, wires 
and microphones on public property, which distinguish it from the 
cases cited as authority. It treats the issue only as one of free 
speech. To my mind this is not a free speech issue.^® Lockport 


More than fifty years ago this Court in Davis v. Massachusetts, 167 U.S. 
43, 17 S.Ct. 731, 42 L.Ed'. 71, affirmed a state court decision (162 Mass. 510, 
39 N.E. 113, 26 L,R.A. 712, 44 Am.StRep. 389) written by Mr. Justice Holmes 
and holding constitutional an ordinance providing that ‘‘no person shall, in or 
upon any of the public grounds, make any public address ^ ^ ^ except in 

accordance with a permit from the mayor.” Mr, Justice Holmes had pointed 
out that the attack on the ordinance^ constitutionality “assumes that the 
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has in no way denied or restricted the free use, even in its park, 
of all of the facilities for speech vsdth which nature has endowed 
the appellant. It has not even interfered with his inviting an as- 
semblage in a park space not set aside for that purpose.^® But 
can it be that society has no control of apparatus which, when put 
to unregulated proselyting, propaganda and commercial uses, can 
render life unbearable? It is intimated that the City can control 
the decibels; if so, why may it not prescribe zero decibels as ap- 
propriate to some places? It seems to me that society has the 
right to control, as to place, time and volume, the use of loud- 
speaking devices for any purpose, provided its regulations are not 
unduly arbitrary, capricious or discriminatory. 

But the Court points out that propagation of his religion is the 
avowed and only purpose of appellant and holds that Lockport 
cannot stop the use of loud-speaker systems on its public property 
for that purpose. If it is to be treated as a case merely of reli- 
gious teaching, I still could not agree with the decision. Only a 
few weeks ago we held that the Constitution prohibits a state 
or mxmicipality from using tax-supported property “to aid reli- 
gious groups to spread their faith.” People of State of Illinois 


ordinance is directed against free speech generally, * * * whereas in fact 
it is directed toward the modes in which Boston Common may be used.’* That 
case, directly in point here, and approving a regulation of the right of speech 
itself, certainly controls this one, which involves only regulation of the use 
of amplifying devices, and, as applied to this appellant, forbade only unauthor- 
ized use in a park dedicated exclusively . to park piuposes. Moreover, the 
Davis case approved the requirement that a permit be obtained from a city 
oihcial before ‘‘any public address’* could be made “in or upon any of the 
public grounds.” 

The Davis case was not' overruled in the cases cited by the Court. And all 
of those eases were considered and distinguished in Cox v. New Hampshire,. 
312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049, 133 A.L.R, 1396, written by Mr. Chief 
Justice Hughes for a unanimous Court, and which approved regulation and 
licensing of parades and processions in public streets even for admittedly reli- 
gious purposes. 

The case of Hague v. C. I. 0., 30T U.S. 496, 59 S.Ct. 954, 83 D.Ed. 1423, can- 
not properly be quoted in this connection, for no opinion therein was adhered 
to by a majority of the Court, The quotation in the Court’s opinion today had 
the support of only two Justices, with a possible third. The failure of six or 
seven Justices to subscribe to those views would seem to fatally impair the 
standing of that quotation as an authority. 

Nothing in the ordinance interferes with freedom of I'eligion, freedom of 
assembly or freedom of the press. Indeed, the effect of § 3 which the Court 
summarily strikes down as void on its face, is to authorize the Chief of Police 
to permit use of “radio devices, mechanical devices, or loud speakers” where 
the subject matter is “news and matters of public concern and athletic activi- 
ties” even though “the sound therefrom is cast directly upon the streets and 
public places” and “the sounds coming therefrom can be heard to the annoy- 
ance or inconvenience of the travelers upon any street or public places or of 
persons in neighboring premises” which would, without § 3, be barred by § 2. 
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ex rel. McCollum v. Board of Education, 333 U.S. 203, 68 S.Gt. 
461, 464. Today we say it compels them to let it be used for that 
purpose. In the one case the public property was appropriated to 
school uses; today it is public property appropriated and equipped 
for recreational purposes. I think Lockport had the right to allo- 
cate its public property to those purposes and to keep out of it 
installations of devices which would flood the area with religious 
appeals obnoxious to many and thereby deprive the public of the 
enjoyment of the property for the purposes for which it was prop- 
erly set aside. And I cannot see how we can read the Consti- 
tution one day to forbid and the next day to compel use of public 
tax-supported property to help a religious sect spread its faith. 

There is not the slightest evidence of discrimination or preju- 
dice against the appellant because of his religion or his ideas. 
This same appellant, not a resident of Lockport but of Buffalo, by 
the way, was granted a permit by the Chief of Police and used 
this park for four successive Sundays during the same summer 
in question. What has been refused is his application for a sec- 
ond series of four more uses of the park. Lockport is in a climate 
which has only about three months of weather adaptable for park 
use. There are 256 recognized religious denominations in the 
United States and even if the Lockport populace supports only a 
few of these, it is apparent that Jehovah’s Witnesses were granted 
more than their share of the Sunday time available on any fair 
allocation of it among denominations. 

There is no evidence that any other denomination has ever been 
permitted to hold meetings or, for that matter, has ever sought 
to hold them in the recreation area. It appears that on one of the 
Sundays in question the Lutherans were using the ball park. 
This also appears to be public property. It is equipped with in- 
stalled loud-speakers, a grandstand and bleachers, and surround- 
ed by a fence six feet high. There is no indication that these 
facilities would not be granted to Jehovah’s Witnesses on the 
same terms as to the Lutherans. It is evident, however, that 
Jehovah’s Witnesses did not want an enclosed spot to which those 
who wanted to hear their message could resort. Appellant want- 
ed to thrust their message upon people who were in the park for 
recreation, a type of conduct which invades other persons’ pri- 
vacy and, if it has no other control, may lead to riots and disorder. 

The Court expresses great concern lest the loud-speakers of 
political candidates be controlled it Jehovah’s Witnesses can be. 
That does not worry me. Even political candidates ought not to 
be allowed irresponsibly to set up sound equipment in all sorts of 
public places, and few of them would regard it as tactful cam- 
paigning to thrust themselves upon picnicking families who do 
not want to hear their message. I think the Court is over con- 
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cerned about danger to political candidacies and I would deal 
with that problem when, and if, it arises. 

But it is said the state or municipality may not delegate such 
authority to a Chief of Police. I am unable to see why a state 
or city may not judge for itself whether a Police Chief is the ap- 
propriate authority to control permits for setting up sound-ampli- 
fying apparatus. Cox v. New Hampshire, 312 U.S. 569, 61 S.Ct. 
762, 85 L.Ed. 1049, 133 A.L.R. 1396. It also is suggested that the 
city fathers have not given sufficient guidance to his discretion. 
But I did not suppose our function was that of a council of revi- 
sion. The issue before us is whether what has been done has de- 
prived this appellant of a constitutional right. It is the law as 
applied that we review, not the abstract, academic questions 
which it might raise in some more doubtful case. 

I disagree entirely with the idea that “Courts must balance the 
various community interests in passing on the constitutionality 
of local regulations of the character involved here.” It is for the 
local communities to balance their own interests — that is politics 
-—and what courts should keep out of. Our only function is to 
apply constitutional limitations. 

I can only repeat the words of Mr. Justice Holmes, disregarded 
in his time and even less heeded now: 

“I have not yet adequately expressed the more than anxiety 
that I feel at the ever increasing scope given to the Fourteenth 
Amendment in cutting down what I believe to be the constitu- 
tional rights of the States. As the decisions now stand, I see 
hardly any limit but the sky to the invalidating of those rights if 
they happen to strike a majority of this Court as for any reason 
undesirable. I cannot believe that the Amendment was intended 
to give us carte blanche to embody our economic or moral beliefs 
in its prohibitions.” 

And even if this were a civil liberties case, I should agree with 
Chief Justice Hughes, writing for a unanimous Court: 

“Civil liberties, as guaranteed by the Constitution, imply the 
existence of an organized society maintaining public order with- 
out which liberty itself would be lost in the excesses of unre- 
strained abuses.” ’•* 

The judgment of the Court of Appeals of New York should be 
affirmed. 


u Baldwin v. Missouri, 281 U.S. 586, 595, 50 S.Ct. 436, 439, 74 L.Ed. 1056, 
72 A.L.B. 1303. 

18 Cox r. Yew Hampshire, 312 U.S. 569, 574, 61 S.Ot. 762, 765, S5 L.Ed. 1049, 
133 A.L.E. 1396. 
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In the present state of the decisions the drafting of ordinances 
which will effect a satisfactory balancing of the interests we 
have been considering is no simple assignment. A very helpful 
aid to the draftsman is the Fourth Draft of a Model Handbill 
Ordinance, prepared by the National Institute of Municipal Law 
Officers. Municipalities and the Law in Action 1943, 381 et seq. 
The model ordinance was mentioned by the Supreme Court in 
Martin v. City of Struthers, 319 U.S. 141, 63 S.Ct. 862 (1943), 
but the Court, of course, expressed no opinion as to the validity 
of such a measure. 

2. The use of streets and sidewalks for commercial purposes 
has been the subject of much litigation. The statutory powers 
of municipalities are usually adequate to permit effective mu- 
nicipal regulation. See collection of cases in Notes 105 A.L.R. 
1051 (1936) and 163 A.L.R. 1334 (1946). Affirmative author- 
ization of the use of a street or sidewalk for commercial pur- 
poses, such as newsstands, even though done through a licens- 
ing procedure, is another matter. It involves an appropriation 
to private purposes for which express statutory authority is 
necessary. Cowin v. City of Waterloo, 237 Iowa 202, 21 N.W.2d 
705, 163 A.L.R. 1327 (1946). An ordinance proscribing curb 
service has been upheld as a not imreasonable street regulation 
as applied to areas where congestion is likely. People v. Dmytro, 
280 Mich. 82, 273 N.W. 40, 111 A.L.R. 128 (1937). 


B. Cultural and Recreational Factlities 

"Before the approval by the planning board of a plat showing 
a new street or highway, such plat shall also show in proper 
cases and when required by the planning board a park or parks 
suitably located for playground or other recreation purposes. 
In approving such plats the planning board shall require that 
. . . the parks shall be of reasonable size for neighborhood 

playgroimds or other recreation uses . . . ” New York 

General City Law, § 33. 

As an incident to the operation of public recreational facili- 
ties, such as parks, for the benefit of the public it has been a 
common practice to grant restaurant and other concessions to 
private enterprise. There is no difficulty about the consistency 
of that type of arrangement with the public purposes to which 
the facilities are devoted. See Nebraska City v. Nebraska City 
Speed and Fair Ass’n., 107 Neb. 576, 186 N.W. 374 (1922). 

Somewhat different is the situation where it is proposed to 
let a public auditorium, for example, to a private person for 
operation as- a theater or other use to which it is adapted. There 
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the private activity is not merely incidental to the public use. 
If the object and effect of the arrangement would simply be 
private use for a price when the property was not required for 
public use it could be urged that it would be within the general 
power of the local unit over property held by it for public use. 
In a recent Montana case, a five-year lease, for motion picture 
theater use, of a large auditorium in the civic center of the City 
of Great Falls was upheld on this theory. Colwell v. City of 
Great FaUs, 117 Mont. 126, 157 P.2d 1013 (1945). The build- 
ing, which had been constructed as a PWA project, contained 
municipal offices, an exhibition room, a banquet room and a 
sports arena, in addition to the auditorium. Public demand for 
the use of the auditorium was meagre. The lease reserved to the 
city the right to use the facility for conventions and public gath- 
erings. A contrary result was reached in City of Bessemer v. 
Huey, 247 Ala. 12, 22 So.2d 325 (1945) , but the ruling was made 
on demurrer to a taxpayer’s suit to enjoin the carrying out of 
an auditorium lease and the bill alleged that the lease was for 
exclusive use as a theatre for white patrons only. On that state 
of facts there was no reservation making the premises avail- 
able for such public use as might be required and the lease dis- 
criminated against a racial group in the community. The court 
considered specific statutory authority necessary to support the 
lease; it could not be squared with the public purposes to which 
the building was devoted. 

Public libraries are an appropriate function of local govei-n- 
ment the importance of which is too often not appreciated. The 
Supreme Court of North Carolina has recognized that, in a popu- 
lous, industrial city, like Durham, parks and playgrounds are 
necessary objects of expenditure within the meaning of Section 
7 of Article VII of the state constitution, which requires ap- 
proval of a majority of the qualified voters of a county or mu- 
nicipality in the case of a debt or tax for other than “necessary 
expenses.” Atkins v. Durham, 210 N.C. 295, 186 S.E. 330 (1936) . 
Cf. Twining v. Wilmington, 214 N.C. 655, 200 S.E. 416 (1939). 
The court, however, has refused to place public libraries in that 
category. Westbrook v. Southern Pines, 215 N.C. 20, 1 S.E.2d 
95 (1939); Twining v. Wilmington, supra. See Albert Coates 
and Wm. S. MitcheU, “ ‘Necessary Expenses’ Within the Mean- 
ing of Article Vn, Section 7 of the North Carolina Constitution” 
18 N.C.L.Rev. 93 (1940), The state legislature is more sensi- 
tive to the responsibility of local government in providing library 
service. The activity is one with respect to which functional 
consolidation is likely to be highly appropriate and North Caro- 
lina is among the states which authorize that device as to li- 
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braries. Gen.Stats. of N.C. § 160-77 (1943), as amended by 
N.C.Pub.Laws 1945, c. 401. 

Carnegie libraries are usually owned and administered as free 
public services by private non-profit corporations. Enabling 
legislation authorizing local units to contribute to the support 
of such libraries is common. E. g. N.C.Gen.Stat. § 160-75 (1943) ; 
Williams TennCode Ann. § 2298 et seq. (1943 replacement vol.). 
So far as the writer has been able to determine, the method of 
library support has never been seriously jeopardized by an at- 
tack on the ground that public funds were being expended by 
private hands without official accountability. Cf . Brister v. 
Leflore County, 156 Miss. 240, 125 So. 816 (1930); Egan v. 
City and County of San Francisco, 165 Cal. 576, 133 P. 294 
(1913) ; Ashmore v. Greater Greenville Sewer Dist., 211 S.C. 
77, 44 S.E.2d 88 (S.ai947). 

KERR V. ENOCH PRATT FREE LIBRARY OF 
BALTIMORE CITY 

Circuit Court of Appeais of the United States, Fourth Circuit, 1945. 

149 P.2d 212. 

Soper, Circuit Judge. This suit is brought by Louise Kerr, a 
yoimg Negress, who complains that she has been refused ad- 
mission to a library training class conducted by The Enoch 
Pratt Free Library of Baltimore City to prepare persons for 
staff positions in the Central Library and its branches. It is 
charged that the Library is performing a governmental func- 
tion and that she was rejected in conformity with the uniform 
policy of the library corporation to exclude all persons of the 
colored race from the training school, and that by this action 
the State of Maryland deprives her of the equal protection of 
the laws in violation of § 1 of the Fourteenth Amendment of the 
Constitution of the United States and of the Civil Rights Act 
codified in 8 U.S.C.A. § 41. She asks for damages, as provided 
in that act, 8 U.S.C.A. § 43, for a permanent injunction prohibit- 
ing the refusal of her application, and for a declaratory judg- 
ment to establish her right to have her application considered 
without discrimination because of her race and color. Her father 
joins in the suit as a taxpayer, and asks that, if it be held that 
the library corporation is a private body not bound by the con- 
stitutional restraint upon state action, the Mayor and City Coun- 
cil of Baltimore be enjoined from making contributions to the 
support of the Library from the municipal funds on the groimd 
that such contributions are ultra vires and in violation of the 
Fourteenth Amendment since they constitute a taking of his 
property vsdthout due process of law. 
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The defendants in the suit are the library corporation, nine 
citizens of Baltimore who constitute its board of trustees, the 
librarian and the Mayor and City Council of Baltimore. The 
defendants first named defend on two grounds: (1) That the 
plaintiff was not excluded from the Training School solely be- 
cause of her race and color; and (2) that the Library is a pri- 
vate corporation, controlled and managed by the board of trus- 
tees, and does not perform any public function as a representa- 
tive of the state. The municipality joins in the second defense 
and also denies that its appropriations to the Library are ultra 
vires or constitute a taking of property without due process of 
law. The District Judge sustained all of the defenses and dis- 
missed the suit. 

In our view it is necessary to consider only the first two de- 
fenses which raise the vital issues in the case. It is not denied 
that the applicant is well qualified to enter the training school. 
She is a native and resident of Baltimore City, twenty-seven 
years of age, of good character and reputation, and in good 
health. She is a graduate with high averages from the public 
high schools of Baltimore, from a public teachers’ training school 
in Baltimore, has taken courses for three summers at the Uni- 
versity of Pennsylvania, and has taught in the elementary pub- 
Ec schools of the City. We must therefore consider whether in 
fact she was excluded from the training school because of her 
race, and if so, whether this action was contrary to the provi- 
sions of the federal constitution and laws. 

There can be no doubt that the applicant was excluded from 
the school because of her race. The training course was estab- 
lished by the Library in 1928, primarily to prepare persons for 
the position of library assistant on the Library staff. There is 
no other training school for librarians in the state supported by 
public funds. Applicants are required to take a competitive en- 
trance examination which, in view of the large number of ap- 
plications for each class, is limited to fifteen or twenty persons 
who are selected by the director of the Library and his assistants 
as best quahfied to function well in the work in view of their 
initiative, personality, enthusiasm and serious purpose. Mem- 
bera of the class are paid $50 monthly during training, since the 
practical work which they perform is equivalent to part time 
employment. In return for the training given, the applicant is 
expected to work on the staff one year after graduation, pro- 
vided a position is offered. All competent graduates have been 
in fact appointed to the staff as library assistants, and during 
the past two or three years there have been more vacancies than 
graduates. 
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During the existence of the school, more than two hundred 
applications have been received from Negroes. All of them have 
been rejected. On June 14, 1933, the trustees of the Library 
formally resolved to make no change in the policy, then exist- 
ing, not to employ Negro assistants on the Library service staff 
“in view of the public criticism which would arise and the ef- 
fect upon the morale of the staff and the public.” This practice 
was followed until 1942 when the trustees engaged two Negroes, 
who had not attended the Training School, as technical assistants 
for service in a branch of the Library which is patronized chiefly 
by Negroes. There are in all seventy senior and eighty junior 
library assistants employed at the Central Building and the 
twenty-six branches. There is no segregation of the races in 
any of them and white and colored patrons are served alike 
without discrimination. The population of Baltimore City is 
approximately eighty per cent white and twenty per cent colored. 

Notwithstanding the appointment of two colored assistants in 
one branch of the Library, the board of trustees continued to 
exclude Negroes from the Training School for the reasons set 
forth in the following resolution passed by it on September 17, 
1942: 

“Resolved that it is imnecessary and unpracticable to admit 
colored persons to the Training Class of The Enoch Pratt Free 
Library. The trustees being advised that there are colored per- 
sons now available with adequate training for library employ- 
ment have given the librarian authority to employ such per- 
sonnel where vacancies occur in a branch or branches with an 
established record of preponderant colored use.” 

It was in accordance with this policy that the application made 
by the plaintiff on April 23, 1943, was denied. 

The view that the action of the Board in excluding her was 
not based solely on her race or color rests on the contention that 
as the only positions as librarian assistants, which are open to 
Negroes, were filled at the time of her application, and as a 
number of adequately trained colored persons in the community 
were then available for appointment, should a vacancy occur, 
it would have been a waste of her time and a useless expense to 
the Library to admit her. The resolution of September 17, 1942, 
and the testimony given on the part of the defendants indicate 
that these were in fact the reasons which led to the plaintiff’s 
rejection, and that the trustees were not moved by personal 
hostility or prejudice against the Negro race but by the belief 
that white library assistants can render more acceptable and 
more efficient service to the public where the majority of the 
patrons are white. The District Judge so found and we accept 
his finding. But it is nevertheless true that the applicant’s race 
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was the only ground for the action upon her application. She 
was refused consideration because the Training School is closed 
to Negroes, and it is closed to Negroes because, in the judgment 
of the Board, their race unfits them to serve in predominantly 
white neighborhoods. We must therefore determine whether, 
in view of the prohibition of the Fourteenth Amendment, the 
Board is occupying tenable ground in excluding Negroes from 
the Training School and from positions on the Library’s staff. 

The District Judge found that the Board of Trustees controls 
and manages the affairs of the Library as a private corporation 
and does not act in a public capacity as a representative of the 
state. Hence he held that the Board is not subject to the re- 
straints of the Fourteenth Amendment which are imposed only 
upon state action that abridges the privileges or immunities of 
citizens of the United States or denies to any person the equal 
protection of the laws. His opinion, D.C., 54 F.Supp. 514, re- 
views at length the corporate history of the institution and ap- 
plies the rule, enunciated in state and federal courts, that to 
make a corporation a public one its managers must not only be 
appointed by public authority, but subject to its control. See 18 
G.J.S., Corporations, § 19, p. 394 et seq.; Trustees of Dartmouth 
College V. Woodward, 4 Wheat. 518, 671, 4 L.Ed. 629. 

The Court of Appeals of Maryland has used this test in some- 
what similar cases and has held corporations to be private in 
character although public funds have been placed at their dis- 
posal to aid them in serving the public in the exercise of func- 
tions which could appropriately be performed by the state it- 
self. For example, the rule was applied in Clark v. Maryland 
Institute, 87 Md. 643, 41 A. 126, where a colored youth was re- 
fused admission to an educational institution to which he had 
been appointed by a member of the City Council of Baltimore 
under a contract between the City and the Institute which au- 
thorized each member of the Council to make one appointment 
in consideration of an annual appropriation by the City of $9,000 
per year 'for the education of the pupils. It was held that the 
Institute was within its rights in excluding colored persons be- 
cause it was a private corporation and not an agency of the 
state, subject to the provisions of the Fourteenth Amendment. 
See also St. Mary’s Industrial School v. Brown, 45 Md. 310; 
Finan v. City of Cumberland, 154 Md. 563, 141 A. 269; Uni- 
versity of Maryland v. Murray, 169 Md. 478, 182 A. 590, 103 
A.L.R. 706; University of Maryland v. Mass, 173 Md. 554, 197 
A. 123; University of Maryland v. Williams, 9 Gill & J. 365, 31 
Am.Dec. 72. 

These decisions are persuasive but in none of them was the 
corporation under examination completely owned and supported 
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from its inception by the state as was the library corporation in 
the pending case. Moreover, a federal question is involved which 
the federal courts must decide for themselves so that a final 
and uniform interpretation may be given to the Constitution, 
the supreme law of the land; and in the performance of this 
duty in the pending case, we should not be governed merely by 
technical rules of law, but should appraise the facts in order to 
determine whether the board of trustees of the library corpo- 
ration may be classified as “representatives of the state to such 
an extent and in such a sense that the great restraints of the 
Constitution set limits to their action.” Nixon v. Condon, 286 
U.S. 73, 88, 89, 52 S.Ct. 484, 487, 76 L.Ed. 984, 88 A.L.R. 458; 
Smith V. Allwright, 321 U.S. 649, 662, 64 S.a. 757, 151 A.L.R. 
1110 . 

With this test in view, we must examine the legal background 
and the activities of the Library. It was established in 1882 
through the philanthropy of Enoch Pratt, a citizen of Baltimore. 
His purpose was to create an institution which would belong to 
the City of Baltimore and serve all of its people; but he was fear- 
ful lest its management might fall into the hands of local poli- 
ticians who would impair its efficiency by using it for selfish 
purposes. Accordingly, he erected and furnished a central 
library building at a cost of $225,000 and provided a fund of 
$833,000 and gave them to the city on condition that the city 
would create a perpetual annuity of $50,000 to be paid to the 
Board of Trustees for the maintenance of the Library and the 
erection and maintenance of four branches. But he also made 
it a condition of the gift that a Board of Trustees, to be selected 
by him from the citizens of Baltimore, be incorporated, with 
the power to manage the Library and fill all vacancies on the 
Board irrespective of religious or political grounds, and with 
the duty to make an annual report to the city showing the pro- 
ceedings, the condition of the Library, and its receipts and dis- 
bursements for the year. These conditions were met; the cor- 
poration was formed, and the conveyances by gift were made to 
and accepted by the city which assumed the required obligations. 

The steps by which these objects were given legal effect in- 
cluded an Act of the Legislature of Maryland of March 30, 1882, 
Acts 1882, Ch. 181; Ordinance No. 106 of the city of July 15, 
1882, Ordinance No. 64 of May 14, 1883, and Ordinance No. 145 
of October 10, 1884. The Act described the terms of the gift 
and the means which it offered to perpetually promote and dif- 
fuse knowledge among the people of the city, empowered the 
city to accept the gift and to agree by ordinance, to be approved 
by the voters of the city, to make the stipulated annual payment 
and directed the city to appoint a visitor to examine the books 
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and accounts of the trustees annually and report to the city, 
and in case of abuse by the trustees to resort to the proper courts 
to enforce the performance of the trust. The Act also named 
nine citizens of Baltimore to constitute the Board of Trustees 
and to be a body corporate by the name of “The Enoch Pratt 
Free Library of Baltimore City,” and empowered them to fill 
vacancies in the Board and to do all necessary things for the 
control and management of the Library and its branches, and 
to make all necessary by-laws and regulations for the adminis- 
tration of the trust and the appointment of necessary officers 
and agents. The trustees were directed to make an annual re- 
port to the city of their proceedings and of the condition of the 
Library, with a full account of receipts and disbursements. The 
real and personal property vested in the city by virtue of the 
act, as well as future acquisitions, were exempted from state and 
city taxes. The ordinances of the city contained appropriate 
provisions to give effect to the plan. 

The Library was managed and conducted in accordance with 
these provisions until the year 1907 when Andrew Carnegie 
gave the city $500,000 for the erection of twenty additional 
branch buildings on the sole condition that the city should pro- 
vide the sites and an annual sum of not less than ten per cent 
of the cost of the buildings for maintenance. The city accepted 
the gift upon these conditions by Ordinance No. 275 of May 11, 
1907, and directed that the annual appropriation be expended by 
the trustees for the branch libraries in such manner as might be 
specified by the city from year to year in its ordinance of 
estimates. The legislature impliedly ratified the gift by the Act 
of 1908, Ch. 144, by enacting an amendment to the city charter 
empowering the city to appropriate and pay over such sums as it 
might deem proper for the equipment, maintenance or support 
of the library, provided that the title of ownership to the property 
should be vested in the Mayor and City Council of Baltimore. 

By the year 1927 the central library had outgrown its quarters 
and the Legislature of the state, by the Act of 1927, Ch. 328, 
authorized the city, if the voters should approve, to issue bonds 
in the sum of $3,000,000 for the acquisition of additional real 
estate and the erection of a new building for a free public library 
in Baltimore City. The bond issue was authorized by Ordinance 
No. 1053 of April 13, 1927, which was submitted to and approved 
by the voters. Thereafter the city acquired the necessary land 
and erected thereon a modern library which constitutes the cen- 
tral building of the institution. Ordinance No. 1195, approved 
December 16, 1930, authorized the incorporation into the new 
site of the land previously occupied by the central building. The 
building has been completed and has been in use for some years 
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past. The Library now includes this central building and twenty- 
six branches. 

The existing fiscal arrangement between the city and the 
Library throws strong light on the question now under considera- 
tion. The work of the Library has been so expanded and its use- 
fulness to the people of Baltimore has been so clearly demon- 
strated under the management of the Board of Trustees that the 
city has gradually increased its annual appropriations until they 
far exceed the obligations assumed by it under the gifts from 
Enoch Pratt and Andrew Carnegie. These obligations, as we 
have seen, amounted to the annual appropriation of $50,000 to 
meet the condition imposed by Mr. Pratt, offset by the income 
from the capital sum of $833,000 donated by him, and also the 
annual appropriation of $50,000 to meet the condition of Mr. 

: Carnegie’s gift. But in addition, the city has appropriated 

I large additional sums. The total amounted to $511,575 in 1943 

, and $650,086.90 in 1944. In addition the city pays large sums 

j for bond interest, bond retirement, and the retirement funds 

j for library employees which in 1944 amounted to $82,160 for 

bond interest, $86,000 for bond retirement and $40,000 for the 
j retirement fund, so that the city’s total contribution to the 

I Library for the year 1944 totaled the sum of $858,246.90. 

Until ten years ago the appropriations made by the city were 
turned over to the trustees to be expended for library purposes; 
but for the past ten years all disbursements from city appro- 
priations are made through the City Bureau of Control and 
Accounts on vouchers submitted by the trustees to the Bureau 
for payment. Salary checks are issued by the city’s payroll offi- 
cer and charged against the Library’s appropriation. Library 
. employees are not under the city’s merit system, but their 

i salaries conform to the city’s salary scale and if an increase in 

; salary or the creation of a new position is desired, the trustees 

; are obliged to take up the matter with the Board of Estimates. 

! The trustees submit an itemized budget to the city which is re- 

i viewed by the city’s budget committee and the library budget is 

! included in the regular city budget. All of the income of the 

i Library is thus received from and disbursed by the city with the 

I exception of an annual income of special gifts which has recently 

! averaged from $6,000 to $8,000 annually or about one per cent 

1 of the city’s outlay. 

■ ■■ ' ■ ' ■ ■ , ■ . ■ ' ' 

j By the Act of Legislature of 1939, Ch. 16, the city was author- 

I ized to include library employees within the municipal employees’ 

I retirement system, and this arrangement was accomplished 

upon the request of the trustees of the Library by Ordinance 
[ No. 961 of May 29, 1939. The annual contribution of the city 

I to the retirement fund for library employees is about $40,000. 
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From this recital certain conclusions may be safely drawn. 
First. The purpose which inspired the founder to make the 
gift and led the state to accept it, was to establish an institution 
to promote and diffuse knowledge and education amongst all the 
people. 

Second. The donor could have formed a private corporation 
under the general permissive statutes of Maryland with power 
both to own the property and to manage the business of the 
Library independent of the state. He chose instead to seek the 
aid of the state to found a public institution to be owned and sup- 
ported by the city but to be operated by a self perpetuating board 
of trustees to safeguard it from political manipulation; and this 
was accomplished by special act of the legislature with the re- 
sult that the powers and obligations of the city and the trustees 
were not conferred by Mr. Pratt but by the state at the very in- 
ception of the enterprise. They were in truth created by the 
state in accordance with a plan which was in quite general oper- 
ation in the Southern and Eastern parts of the United States at 
the time.* 

Third, during the sixty years that have passed since the 
Library was established, the city’s interests have been greatly 
extended and increased, as the donor doubtless foi’esaw would 
be the case, until the existence and maintenance of the central 
library and its twenty-six branches as now conducted are com- 
pletely dependent upon the city’s voluntary appropriations. So 
great have become the demands upon the city that it now re- 
quires the budget of the Library to be submitted to the mimiei- 
pal budget authorities for approval and in this way the city exer- 
cises a control over the activities of the institution. 

We are told that all of these weighty facts go for naught and 
that the Library is entirely bereft of governmental status be- 

* We learn from Joeckel, The Government of the American Piihlic Library, 
University of Chicago Press, 1935, that the oldest form of free public library 
existent today is that having a corporate existence. Accurate description of 
the libraries comprising this group is impossible because of the many varia- 
tions of legal detail but the essential distinction between these and other pub- 
lic libraries lies in the fact that control and sometimes ownership is vested 
wholly or in part in a corporation, association or similar organization which is 
not part of the municipal or other govermnent Frequently there is some form 
of contractual relationship between the corporation and the city. But regard- 
less of legal organization, these libraries all render service freely to all eiti- 
zem on precisely the same terms as public libraries under direct municipal 
control. No less than 56 or 17% of all the public libraries in American cities 
having a population in excess of 30,000 fall into this category. Geograpiifcally 
these libraries are contined to the East and especially to the South where 
more than one-third of the cities in the 30,000 or over population group are 
served by libraries of this type. The Enoch Pratt Free Library belongs to this 
■group." 
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cause the executive control is vested in a self perpetuating board 
first named by Enoch Pratt. The District Court held that Pratt 
created in effect two separate trusts, one in the physical property, 
of which the city is the trustee, and the other a trust for manage- 
ment, committed to the board of trustees, and that the purpose 
and effect of the act of the legislature “was merely to ratify and 
approve the agreement between Mr. Pratt and the city, and to 
give the necessary authority of the state to the city to carry out 
the agreement”; and that the practical economic control of the 
Library by the city, by virtue of its large voluntary contribu- 
tions, is immaterial, because “the problem must be resolved on 
the basis of the legal right to control and not possible practical 
control through withholding appropriations.” 

We do not agree with this analysis of the situation. It is 
generally recognized that the maintenance of a public library 
is a proper fimction of the state; and nowhere has the thought 
been better expressed than in Johnson v. Baltimore, 158 Md. 93, 
103, 104, 148 A. 209, 213, 66 A.L.R. 1488, where the court said: 

“. . . At the present time it is generally recognized and 

conceded by all thoughtful people that such institutions form an 
integral part of a system of free public education and are among 
its most efficient and valuable adjuncts. An enlightened and 
educated public has come to be regarded as the surest safeguard 
for the maintenance and advancement of the progress of civilized 
nations. More particularly is this true in republican forms of 
government, wherein all citizens have a voice. It is also true that 
education of the people ought not to and does not stop upon their 
leaving school, but must be kept abreast of the time by almost 
constant reading and study. It would therefore seem that no 
more important duty or higher purpose is incumbent upon a 
state or municipality than to provide free public libraries for the 
benefit of its inhabitants.” 

It is equally true that the state may set up a board of trustees 
as an incorporated instrumentality to carry on its educational 
work, as it has done in the case of the University Of Maryland. 
See University of Maryland v. Murray, 169 Md. 479, 182 A. 590, 
103 A.L.R. 706; Maryland Declaration of Rights, Article 43, Md. 
Code 1939, Art. 77, Sec. 15. It is our view that although Pratt 
furnished the inspiration and the funds initially, the authority of 
the state was invoked to create the institution and to vest the 
power of ownership in one instrumentality and the power of 
management in another, with the injunction upon the former to 
see to it that the latter faithfully performed its trust. We know 
of no reason why the state cannot create separate agencies to 
carry on its work in this manner, and when it does so, they be- 
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come subject to the constitutional restraints imposed upon the 
state itself. 

We think that the special charter of the Library should not be 
interpreted as endowing it with the power to discriminate be- 
tween the people of the state on account of race and that if the 
charter is susceptible of this construction, it violates the Four- 
teenth Amendment since the Board of Trustees must be deemed 
the representative of the state. . . . Even if we should lay 
aside the approval and authority given by the state to the li- 
brary at its very beginning we should find in the present rela- 
tionship between them so great a degree of control over the ac- 
tivities and existence of the Library on the part of the state that 
it would be unrealistic to speak of it as a corporation entirely de- 
void of governmental character. It would be conceded that if the 
state legislature should now set up and maintain a public li- 
brary and should entrust its operation to a self perpetuating 
board of trustees and authorize it to exclude Negroes from its 
benefits, the act would be unconstitutional. How then can the 
well known policy of the Library, so long continued and now for- 
mally expressed in the resolution of the Board, be justified as 
solely the act of a private organization when the state, through 
the municipality, continues to supply it vdth the means of exist- 
ence. 

The plaintiff has been denied a right to which she was entitled 
and the judgment must be reversed and the case remanded for 
further proceedings. 

Reversed and remanded. 


The United States District Court for the District of Maryland 
has recently ruled that action of the Board of Recreation and 
Parks of the City of Baltimore confining negro golfers to a nine- 
hole public course, while making three eighteen-hole courses with 
more attractive physical settings available to whites only, denied 
negro players equal protection of the laws. Law v. Mayor and 
City Council of Baltimore City, 78 F.Supp. 346 (1948). Said 
Judge Chesnut in concluding his opinion; 

“The result of this case may probably create a diflScult problem 
for the Board of Recreation and Parks. It is not the duty nor 
the function of the court, but is the primary province of the 
Board, to determine what shall be done in the future in order to 
afford equal benefits to Negro golfers on municipal golf courses 
in Baltimore City. The court cannot imdertake to adjudicate 
possibilities in advance of actualities. Possibly the Board may 
find a fair solution for the future in continumg to reserve Car- 
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roll Park exclusively for Negro golfers, but also affording them 
the opportunity to play at Mt. Pleasant or other municipal cours- 
es during certain hours of the day or on one or more days of the 
week reserved for them exclusively. And if this should be the 
course found practicable and desirable, it would seem relevant for 
the Board to consider for that purpose in apportioning time, the 
presently relatively small number of Negro golfers.” 

In Griffith v. City of Los Angeles, 78 Cal.App.2d 796, 178 P.2d 
793 (1947), a taxpayer failed in his effort to obtain, an injunction 
against the use of a park, pursuant to statute, for emergency vet- 
erans housing. 

It is pertinent to note here that a municipality may ordinarily 
accept and carry out a public charitable trust in keeping with its 
own objectives. Attorney General v. City of LoweU, 246 Mass. 
312, 141 N.E. 45 (1912). 


C. Utilities 

The term “utilities” is used here, without attempting precision 
in legal expression, to refer to economic functions, which, when 
performed by private enterprise, have been conducted under spe- 
cial license or franchise from public authority. Most of them in- 
volve use of public ways dependent upon franchise. In recent 
years, under the active stimulation of the Federal Government, 
public ownership and operation of utility facilities, at all levels of 
government, has greatly increased. The primary interest of lo- 
cal government is in the provision of adequate utility services on 
a basis in keeping with well-planned and harmonious community 
development. In a particular community there is likely to be 
public entry into one or more utility fields but not occupation of 
the entire domain. See The Municipal Year Book 1946 (Inti City 
Mgrs’ Ass’n) 47, 49, 51 et seq. Thus, there will be presented both 
the problems which attend public regulation of the private util- 
ity business and those incident to government financing and op- 
eration of utility facilities. Production and distribution may be 
divided between public and private enterprise. A power company 
may buy electricity at wholesale from the Tennessee Valley Au- 
thority, for example, or, conversely, a local unit, with its own dis- 
tribution system, may buy power at wholesale from a power 
company. 

A round hundred years before the Interstate Commerce Com- 
mission was established the Vermont General Assembly dele- 
gated to town ofiicers the power to “appoint proper persons and 
places for ferries” and to regulate ferry charges “according to 
the profits of such ferries, and price of labour.” Vermont Laws 
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Revised, 1787 (Haswell) 77-78; quoted in Final Report of the 
Attorney General’s Committee on Administrative Procedure 15 
(1941). 

It was the railroad era, however, which brought on modem 
utility regulation. There was a transitional period of judicial ad- 
ministration of common law rules as to reasonable rates and non- 
discriminatory service and direct legislative regulation followed 
by the development of the modern regulatory commission. Quite 
apart from regulation under the police power, local units early 
achieved a measure of control through the leverage of their juris- 
diction over public ways. We have seen, in Chapter 2, that legis- 
lative abuse in the granting of street franchises led to constitu- 
tional safeguards of local autonomy in such matters. In some in- 
stances, as a protection against abuse or corruption on the part 
of local officials, a constitutional requirement of electoral ap- 
proval of street franchises was adopted. See Mich.Const. of 1908, 
Art. 8, § 25. The grant of a franchise to a water company, for 
example, might be made subject to stipulations as to rates to be 
charged consumers. This device is still employed in some juris- 
dictions, as appears from the Michigan case, which follows these 
introductory paragraphs. 

It was not uncommon, prior to the turn of the century, to make 
grants of street franchises to utility companies on terms indefi- 
nite as to duration. When the matter was put to the test, the 
local units learned from the courts that, absent constitutional or 
statutory limitations, they had granted property rights in perpe- 
tuity. City of Owensboro v. Cumberland Telephone & Telegraph 
Co., 230 U.S. 58, 33 S.Ct. 988 (1913) ; Detroit v. Detroit Citizens’ 
Street Railway Co., 184 U.S. 368, 22 S.Ct. 410 (1902). See also 
the very recent Alabama case of City of Bessemer v. Birmingham 
Electric Co., 248 Ala. 345, 27 So.2d 565 (1946), in which this 
result was reached as to a pre-1900 franchise. In Tennessee an 
indefinite franchise granted by a city, whose corporate life was 
limited by charter to ninety-nine years, has been declared per- 
petual. City of Chattanooga v. Tennessee Electric Power Co., 
172 Tenn. 524, 112 S.W.2d 385 (1938). It is hardly surprising 
that decisions of this character provoked positive constitutional 
and statutory limitations upon the duration of franchises granted 
by local units. See, for example, Ala.Const. § 228. 

The United States Supreme Court has also held that a state 
legislature or a local unit, acting under a clear delegation of au- 
thority from the legislature, may by contract abdicate the power 
to regulate the rates of private utilities. Detroit v. Detroit Citi- 
zens’ Street Railway Co., supra. The question whether state 
power may thus be abdicated is one of state constitutional law. 
At the same time, it must be borne in mind that in deciding a con- 
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tract clause question the federal courts determine for themselves 
whether a contract exists. Note La.Const. of 1921, Art. XIX, § 
18, which declares that the police power shall not be abridged. 

If the contract rate should prove disadvantageous to the util- 
ity, it would be the party seeking relief from the commitment. 
Unquestionably, the state through its regulatory commission 
could permit a rate increase. If it had not done so, however, it 
would appear that the local unit should be able to hold the utility 
to its contract. What was, in substance, a contrary result, favor- 
able to the utility, was reached in R. R. Com’n. of Calif, v. Los 
Angeles Ry. Corp., 280 U.S. 145, 50 S.Ct. 71 (1929) . 

The relation of the Supreme Court’s theory in the Detroit ease 
to the practical current problem whether a state may bind itself 
to leave a local unit with unimpaired authority to charge enough 
for the services of its utility, financed by revenue bonds, to meet 
principal and interest requirements, regardless of such police 
power considerations as reasonableness of rates, is discussed in 
Fordham, “Revenue Bond Sanctions” (1942) 42 Col.L.Rev. 395, 
422-23. 

In City of Texarkana, Texas, v. Arkansas Louisiana Gas Com- 
pany, 306 U.S. 188, 59 S.Ct. 448 (1939), the city sought, for its 
people, the benefits of Section EX of the franchise, which it had 
granted the gas company and which read as follows: 

“If Grantee shall be finally compelled to, or should voluntarily, 
place in (sic) any rates in the City of Texarkana, Arkansas, less 
than the rates granted by this Ordinance then and thereupon the 
lessened rate shall apply in the City of Texarkana, Texas, and 
Grantee shall not be authorized or permitted to charge and col- 
lect any higher rate.” 

The city charter expressly reserved the power to regulate rates 
and made all franchises subject to that reservation. The two Tex- 
arkanas are, of course, adjacent cities. In somewhat protracted 
Arkansas litigation it was finally determined in 1933 that certain 
rates, lower than those stipulated in the Texas city franchise, 
were applicable from a date in 1930. The Supreme Court held 
that the Texans were, trader the franchise, entitled to the advan- 
tages of the Arkansas rates for similar periods of time. Section 
IX was considered not to effect an invalid delegation or abdication 
of the city’s rate-making power since the power had actually been 
reserved. The utility, but not the city, was bound by the lower 
Arkansas rates. A review of the Texas cases satisfied the Court 
that Texas law permitted the city to exercise contract and regu- 
latory powers as to rates concurrently. 

The modern state utilily commission is now the prevailing in- 
stitutional attack upon the problem of utility regulation. The le- 
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gal aspects of comprehensive commission regulation, which em- 
braces control of original entry upon utility business, service, 
rates, corporate structure and securities, inter-corporate rela- 
tions, records, accounts and reports, and related matters, is ap- 
propriate material for a separate course. It should be noted here 
that despite the obvious difficulties of effective local regulation, 
the method is still employed in a number of states as to one or 
more types of utilities and phases of regulation. 

The important implications of federal regulation of raUroad, 
motor carrier and radio broadcasting activities for local govern- 
ment are pretty widely appreciated. Among less well-known fed- 
eral regulatory processes, which bear materially upon local gov- 
ernment, is Federal Power Commission regulation of interstate 
wholesale rates for electricity and natural gas. Those rates are 
the principal factor affecting retail rates. Not only may inter- 
ested local units file complaints with the Commission against ex- 
isting interstate wholesale electric and gas rates, but they may 
also, in certain local retail rate cases, secure the assistance of 
Commission experts. For a favorable account of the effect of the 
Commission’s work upon local communities see Charles S. Rhyne, 
“Municipal Interest in the Work of the Federal Power Commis- 
sion’’ 14 Geo.Wash.L.Rev. 247 (1945). The progress made by 
the Commission in developing the regulatory process is calculat- 
ed to influence materially the work of state and local bodies. 
Some state commissions, in states where governing legislation is 
broad enough, are following the lead of the Commission in estab- 
lishing the “prudent investment” rate base in place of the “fair 
value” base, which in practice has been largely a matter of repro- 
duction cost new. See Federal Power Commission v. Hope Nat- 
ural Gas Co., 320 U.S. 591, 64 S.Ct. 281 (1944); The Municipal 
Year Book 1946, 336; The Book of the States 1948-49, 421 et 
seq. 


CITY OF DETROIT v. PUBLIC UTILITIES COMMISSION 

Supreme Court of Michigan, 1939. 288 Mich. 267, 286 N.W. 368. 

McAllistee, Justice. The Detroit City Gas Company during 
the past 30 years has manufactured, sold and distributed gas in 
the city of Detroit. When its charter expired in 1923, the city en- 
tered into an agreement, granting a franchise for an additional 
time. Such franchise had not been ratified by three-fifths ma- 
jority of the electorate of the city of Detroit, and was thereafter 
declared invalid by this court. Walker Brothers Catering Co. v. 
Detroit City Gas Co., 230 Mich. 564, 203 N.W. 492. Controversy 
then arose between the city and the gas compeiny as to the rates 
to be charged. The gas company published a schedule of rates. 
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whereupon the city passed an ordinance which in effect accepted 
these rates, but at the same time, imposed a rental charge of 
$125,000 per month upon the gas company for the use. of the city 
streets. The company then filed a bill in equity in the United 
States District Court for the Eastern District of Michigan to en- 
join the enforcement of this rental charge, and, before the deter- 
mination of such case, promulgated an increased schedule of 
rates. The city, thereafter, filed a bill of equity in the circuit 
court of Wayne county, setting forth that such rates were unrea- 
sonable and arbitrary, and prayed that the company be enjoined 
from putting them into effect. 

The entire controversy up to this time involved manufactured 
gas. However, both parties had been investigating the feasibil- 
ity of the use of natural gas, and as a result of such investigation, 
and after considerable negotiation between the gas company and 
the city, it was decided to substitute natural gas for manufactured 
gas. Since the use of natural gas would render any decision in 
the pending cases of temporary effect, and in order to make a new 
arrangement, it was agreed that consent decrees should be en- 
tered in both pending cases, terminating the litigation and provid- 
ing for a new contract for the furnishing and distribution of gas. 
This agreement was contained in the consent decree entered in 
the circuit court of Wayne county, which is the proceeding of es- 
pecial importance in this case. 

Such decree provided that the company was to receive a cer- 
tain base earning, dividing profits above this agreed amount, with 
the consumers. It further provided that within a specified time 
In the future, the company would promulgate a schedule of rates 
for consumers. Pursuant to the decree, the gas company after- 
ward promulgated a schedule of rates. 

On April 27, 1937, Duncan C. McCrea, prosecuting attorney for 
Wayne county, and a customer of the gas company, filed a peti- 
tion with the Michigan public utilities commission, claiming that 
the plan and agreement, contained in the decree, were fraudulent, 
and formulated solely in the interest of the gas company, to the 
damage and detriment of the rights of the public. In his petition, 
in which he was later joined by more than fifty thousand other 
consumers of the gas Company, he prayed that the commission 
take jurisdiction to investigate the methods by which the rates 
were established; to investigate the effect upon Michigan natural 
gas prices of alleged monopolistic control; and to establish just 
and reasonable rates. Upon the filing of the petition, the com- 
mission issued an order, setting a date for the hearing thereof, 
to ascertain whether it had jurisdiction to hear and determine the 
matters set forth in the petition, and caused notice of such hear- 
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ing to be served upon petitioner, the city of Detroit, and the gas 
company. 

After an extensive hearing, and upon the opinion of the attor- 
ney general, the commission determined that it had jurisdiction 
under the petition to investigate and establish just and reasonable 
rates for natural gas in the city of Detroit. 

From the order entered by the commission, the gas company 
and the city of Detroit appeal, contending that the commission 
has no jurisdiction because: 

1. The consent decree is an agreement fixing rates between 
the municipality and utility, and by statute the commission has 
no jurisdiction where there is such a contract. 

2. Where the franchise of a public utility has expired, only 
the municipality can petition the commission to fix rates, and the 
commission obtains no jurisdiction upon the petition of an individ- 
ual consumer. 

3. Since the suit of the city in the circuit court for Wayne 
county was brought by the city on behalf of all other consumers 
of gas, the consent decree therein entered is binding on petitioner 
and all other consumers. 

The primary question to be determined is whether, imder the 
arrangement now existing between the city and the gas company, 
the public utilities commission is excluded from jurisdiction to 
inquire into and determine rates. 

Sec. 4 of the Public Utilities Commission Act, 2 Comp.Laws 
1929, § 11009, provides, in part: “In no case shall the commission 
have power to change or alter the rates or charges fixed in, or 
regulated by, any franchise or agreement heretofore or hereafter 
granted or made by any city, village or township.” 

If there is a valid agreement or franchise granted or made by 
the city, fixing or regulating rates or charges, the Commission 
has no power to change or alter them, as rates, fixed by agree- 
ment, are not subject to control of the commission. Lenawee 
County Gas & Electric Co. v. City of Adrian, 209 Mich. 52, 176 N. 
W. 590, 10 A.L.R. 1328. 

In this regard it is of importance to consider the power of a 
municipality to enter into a contract, fix or regulate rates to be 
charged by a public utility, and the necessary requisites to the ex- 
ercise of such a power. A municipal corporation possesses only 
those powers; expressly granted; those necessarily or fairly im- 
plied in or incidental to the powers expressly granted; and those 
essential to the declared objects cUid purposes of the corporation. 
The latter consist of powers, not simply convenient to the exer- 
cise of the declared objects, but those in^spensable thereto. Atty. 
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General V. Detroit Common Council, 150 Mich. 310, 113 N.W. 
1107, 121 Am.St.Rep. 625; Barnhart v. City of Grand Rapids, 237 
Mich. 90, 211 N.W. 96. No express power is given to the city of 
Detroit to regulate the rates of public utilities; and this power 
is not one of those essential to local self-government. City of 
Kalamazoo v. Titus, 208 Mich. 252, 265, 175 N.W. 480. Such 
power arises only from the exercise of powers necessarily implied. 

Article 8, § 28, Constitution of Michigan, 1908, provides: “No 
person, partnership, association or corporation operating a public 
utility shaU have the right to the use of the highways, streets, al- 
leys or other public places of any city, village or township for 
wires, poles, pipes, tracks or conduits, without the consent of the 
duly constituted authorities of such city, village or township; nor 
to transact a local business therein without first obtaining a fran- 
chise therefor from such city, village or township. Tlie right of 
all cities, villages and townships to the reasonable control of their 
streets, alleys and public places is hereby reserved to such cities, 
villages and townships.” 

Under the above provision of the Constitution, the city has the 
power to fix reasonable rates as a condition to the use of its 
streets by a public utility. City of Kalamazoo v. Kalamazoo Cir- 
cuit Judge, 200 Mich. 146, 166 N.W. 998, 1002. In the foregoing 
case, the court quoted from City of Noblesville v. Improvement 
Co., 157 Ind. 162, 60 N.E. 1032, where the court stated that a 
city had the unquestionable right to grant to any person, firm or 
corporation a franchise to occupy its streets and alleys for con- 
veyance of gas to customers; and further: 

“That the want of power to legislatively fix a rate does not pre- 
vent the execution of a contract, is illustrated by the case of City 
of Noblesville v. Improvement Co., supra, where it is said: 

“ That the city had no power to regulate the rates of its licen- 
see makes no difference. It had the power to contract. And the 
power to regulate as a governmental function, and the power to 
contract for the same end, are quite different things. One re- 
quires the consent only of the one body, the other the consent of 
two. In this instance the city acted in the exercise of its power 
to contract, and it is therefore entitled to the benefits of its bar- 
gain.’ 

“In City of St. Mary’s v. Hope Natural Gas Go., supra [71 W. 
Va. 76, 76 S.E. 841, 43 L.R.A.,N.S., 994], it was held that the 
city might, in the control of the use of its streets, prescribe con- 
ditions including the fixing of rates for gas, and might contract 
therefor, even though it possessed no governmental power to fix 
rates. 

“The distinction between fixing rates by contract and under 
governmental power was clearly recognized by the Supreme 
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Court of the United States in the case of City of Detroit v. Rail- 
way Co., 184 U.S. 368, 22 S.Ct. 410, 46 L.Ed. 592, where it was 
said: 

“ ‘It is plain that the Legislature regarded the fixing of the rate 
of fare over these street railways as a subject for agreement be- 
tween the parties and not as an exercise of a governmental func- 
tion of a legislative character by the city authorities under a dele- 
gated power from the Legislature.’ ”... 

In the instant case, the decree, consented to by the city 
and the gas company, and the provisions of agreement, contained 
therein, amounted to a franchise. 

Was the franchise, above mentioned, valid, or was it void 
for failure to comply with the necessary requirements? 

Article 8, § 25, Constitution of Michigan, 1908, provides: “No 
city or village shall have power to abridge the right of elective 
franchise, to loan its credit, nor to assess, levy or collect any tax 
or assessment for other than a public purpose. Nor shall any 
city or village acquire any public utility or grant any public 
utility franchise which is not subject to revocation at the will of 
the city or village, unless such proposition shall have first re- 
ceived the afiirmative vote of three-fifths of the electors of such 
city or village voting thereon at a re^lar or special municipal 
election; and upon such proposition women taxpayers having the 
qualifications of male electors shall be entitled to vote.” 

There having been no vote of the electors of the city on the 
franchise above mentioned, it is necessary to determine whether 
it is subject to revocation at the will of the city. If it be not a 
franchise revocable at will, it is invalid as an agreement between 
the city and the gas company, and no legal franchise or contract, 
to fix or regulate rates, is in existence. To ascertain the legal 
effect of this agreement, it is necessary to inquire into the pro- 
visions of the decree in question. 

The decree dated December 23, 1935, and entitled “City of 
Detroit, a Municipal Corporation of the State of Michigan, 
Plaintiff, v, Detroit City Gas Company, a Corporation of the 
State of Michigan, Defendant,” after reciting; that “counsel hav- 
ing announced that the parties hereto have arrived at a com- 
promise and settlement of the matters in controversy in this 
suit and wish to set forth in this decree a preliminary state- 
ment,” proceeds with the stipulated agreements of the parties 
with reference to the plan, that the gas company shall re- 
ceive a certain base earning; that a certain amount of excess 
earnings shall be divided between the company and the con- 
sumers in certain proportions; and that an initial schedule of 
rates for natural gas “shall be promulgated by the defendant 
company not later than May 1, 1936.” 
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The court further orders, adjudges and decrees that: 

“Xn. It is not the intention of the parties to this cause 
that this decree shall in any wise alter or change any of the legal 
or equitable rights which either of the parties hereto may have as 
of the time immediately before the entry of this decree, and it 
is understood and agreed and so decreed that any and all such 
legal or equitable rights of either of the parties hereto shall 
continue and remain in full force and effect notwithstanding any 
of the provisions of this decree.” 

“XIII. Any of the terms of this decree may be modified or 
terminated by the Court upon application of either of the parties 
hereto and on a full and complete hearing upon said application.” 

“XIV. It is the intention of the parties hereto that this Court 
shall hereafter be the forum for the determination of con- 
troversies which may arise between the parties hereto until such 
time as said parties shall discontinue the operation of this 
decree.” 

Signed consent to the signature and entry of the decree is 
endorsed by the attorneys for the gas company and for the city. 

According to the terms of this consent decree, any term may be 
modified or terminated by the court upon application of either 
party, and on a full and complete hearing upon said application. 
Such a provision stipulating for modification or termination of 
any term of the decree, which includes the agreement between 
the parties, is not a contract or franchise, revocable at the will 
of the city. The parties explicitly provide that the court shall 
be the forum for the determination of any questions that may 
arise with regard to agreement; and while it is provided that 
the court will be the medium of settlement of controversies 
until such time as said parties shall discontinue the operation of 
the decree, there is no implication that the city alone shall have 
the right to discontinue the operations of the decree and the 
agreement contained therein. The agreement is to be modified 
only by the court after application and hearing. Unless the 
court, upon application and hearing modifies or alters the terms 
of the agreement, it is necessary for both the city and the gas 
company to agree to a discontinuation of the agreement. The 
result of the decree was the granting of a franchise, and that the 
court should act as an arbitrator or adjudicate any disputes 
arising out of the agreement. The decree was, in effect, an 
agreement between the city and the gas company for the use 
of the streets of the city in furnishing gas to consumers and col- 
lecting charges therefor. Such franchise, not being revocable at 
the will of the city, was void for failure to comply with the con- 
stitutional provisions which requiie a three-fifths vote of the 
TTot^ditam Ta)CAL Gov.TJ.C.B.— ^2 
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electors of the municipality to empower the city to make such a 
contract and franchise. 

On other grounds it can also be said that there is in existence 
no contract between the parties fixing rates. The consent de- 
cree provided that the gas company was to promulgate the initial 
schedule of rates and that it should receive a certain base 
earning per year; that any earnings, over and above such base 
earnings, were to be shared in certain proportions between the 
gas company and its customers. The decree, which may be said 
to contain the agreement between the city and the company, as 
is explicitly contended by counsel for the city, made no provision 
as to rates. 

In Lenawee County Gas & Electric Co. v. City of Adrian, 209 
Mich. 52, 58, 176 N.W. 590, 592, 10 A.L.R. 1328, in a case in- 
volving rates to be charged by a gas company, it was said: 
“Many definitions of the word ‘rate’ are to be found, but, as in- 
volved in the present controversy, it can broadly be said to de- 
note the price stated or fixed for some commodity or service of 
general need or utility supplied to the public, measured by a 
specified unit or standard. Such fixed prices are sometimes clas- 
sified as contract or administrative rates voluntarily fixed or 
agreed upon between themselves by contracting parties, and leg- 
islative rates fixed by the Legislature or its authorized agency as 
a paramount governmental function without consent or agree- 
ment of the parties.” 

The agreement neither provided a schedule of rates, nor did it 
determine what the rates would be. In this regard, it only pro- 
vided what should be done with the net profits, resulting from the 
collection of rates, to be promulgated and charged in the 
future. The provision in the decree that the company was to 
have the right to determine, in the future, the initial schedule 
of rates, cannot be said to be an agreement or franchise of the 
city, fixing or regulating rates, for a public utility where its 
charter has expired has the right to fix rates, in the absence of a 
contract regulating them. Walker Brothers Catering Co. v. 
Detroit City Gas Co., 230 Mich. 564, 203 N.W. 492. The agree- 
ment and franchise contained in the consent decree is invalid 
for not having been approved by a three-fifths majority of the 
electorate; and it is of no effect as an agreement fixing rates, 
because no rates are therein provided, and the promulgation of 
rates in the future is left entirely in the hands of the gas com- 
pany. But it is said that because the circuit court of Wayne 
county had previously taken jurisdiction, it was erroneous for 
the commission to take jurisdiction of the same subject matter. 
With reference to the proceedings in which the consent decree 
was entered, the ease involved the reasonableness of rates for 
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artificial gas charged by the gas company after the expiration of 
its franchise. Prior to the time the consent decree was entered, 
the entire situation had changed from the time the suit was com- 
menced, in one important respect: the controversy then con- 
cerned the rates to be charged for natural gas rather than artifi- 
cial gas; and in order to escape from the maze of new issues and 
the tangle of controversies arising out of the ordinance as to 
rental charges, the promulgation of rates, and a suit in the 
Federal court, as well as the State court, the parties went before 
the circuit court and under its jurisdiction of the case, involving 
“reasonable” rates, made their contract and constituted the 
court as the arbitrator of the terms thereof. But does the fact 
that the court takes jurisdiction to determine the reasonableness 
of rates enable it to retain jurisdiction on a consent decree to 
provide for the rates to be charged, or a plan under which rates 
are to be promulgated? The court has jurisdiction to determine 
whether such rates are unreasonable where there is no contract 
and there are no proceedings before the public utilities commis- 
sion. 

Counsel for the gas company on the hearing before the public 
utilities commission was of opinion that by virtue of the terms 
of the consent decree, it could only be terminated by the court, 
upon cause shown; and in response to a question by the commis- 
sion, said that he would hesitate to move without the court’s 
permission, and stated: “When you say ‘terminate it at will,’ 
I think it requires an order from the court. I think the lan- 
guage was put in there deliberately ... I think you must 
go to court and show cause why it should be changed, and I 
think that was the spirit in which this was entered into.” 

Counsel for the city, however, answered a similar inquiry by 
stating that “if the city had the right prior to the entry of the 
decree to revoke any part of the agreement which they had en- 
tered into and which was then embodied in the decree, they would 
have that right today.” There was no agreement, however, 
until the decree was consented to and signed. Certainly, the 
decree, itself, requires the adjudication by the court of any con- 
troversy arising therefrom, unless, of course, both parties agree 
to a discontinuation of the agreement; and the city bound itself 
to the observance of such decree in every way it was possible 
for it to do in a court of law. 

But the parties by consent or conduct cannot give the court 
jurisdiction over the subject matter where it otherwise would 
have no jurisdiction, Hoffmann v. Security Trust Company of 
Detroit, 256 Mich. 383, 239 N.W. 508; Exo v. Automobile Ins. 
Exchange, 259 Mich. 578, 244 N.W. 241; Orloff v. Morehead 
Manufacturing Co., 273 Mich. 62, 262 N.W. 736; Strandt v. 
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Strandt, 278 Mich. 354, 270 N.W. 709, and it is contended by the 
city and the gas company that the decree provides for the fixing 
and regulation of rates and charges. It is upon such claim that 
one of the most important matters of defense is urged — ^that 
the commission has no jurisdiction for the reason that there is in 
effect a contract regulating rates by virtue of the consent decree. 
If that be the case, we must hold that the court had no power 
to fix or establish rates. Nebraska Tel. Co. v. State, 55 Neb. 627, 
76 N.W. 171, 45 L.R.A. 113; Pond, Public Utilities, § 554. The 
determination of whether a rate is reasonable is a judicial ques- 
tion, Wellman v. Railway Co., 83 Mich. 592, 620, 47 N.W. 489, 
but the power of fixing and regulating rates, although it may be 
delegated to a city to contract with reference thereto, is a legis- 
lative function and not a judicial one. City of Cadillac v. Citi- 
zens’ Tel. Co., 195 Mich. 538, 544, 161 N.W. 989; City of Niles v. 
Gas & Electric Co., 273 Mich. 255, 263, 262 N.W. 900; aty of 
Kalamazoo v. Kalamazoo Circuit Judge, 200 Mich. 146, 157, 166 
N.W. 998; Pond, Public Utilities, §§ 546, 548, 551. 

The fact that the court may have had jurisdiction of the suit to 
determine the reasonableness of rates did not empower it to re- 
tain jurisdiction to determine whether rates to be promulgated in 
the future by the company would be unreasonable; it could not 
detemine whether the rates were reasonable, under the circum- 
stances, because no rate schedule was in existence. If it could be 
considered that the court retained jurisdiction of the case by 
virtue of the consent decree to determine rates to be promulgated 
in the future, it would result in ousting the commission of all 
jurisdiction, where no franchise was in existence, even in case 
the city desired to make application to the commission. This 
would be contrary to the intent of the legislature, in giving the 
commission juriscfiction in such cases, over the rate charged by 
utility companies. 

Municipal corporations can establish rates by contract and 
franchise but they have no legislative power to fix charges to be 
made by public utility companies. The primary authority to fix 
such rates is in the legislature. City of Niles v. Gas & Electric 
Co., 273 Mich. 255, 262 N.W. 900. The legislature may delegate 
such power to municipalities, but only in express terms or by 
necessary implication, and article 8, § 28, Const.1908 do^ not 
provide for such a delegation of power to cities. City of Kalama- 
zoo V. Kalamazoo Circuit Judge, supra, 200 Mich. 161, 166 N.W. 
998. The authority of municipalities over rates, resulting from 
Section 28, is a wholly different power. Because of the control of 
its streets reserved to the city, it has the power to contract for 
rates. Such authority results not from a grant of power to 
legislate, but from a right of contract arising out of an implied 
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power to fix reasonable rates by virtue of the reserved con- 
stitutional power of control of its streets. ... 

In McCollum v. So. Bell T. & T. Co., 163 Tenn. 277, 43 S.W.2d 
390, 391, it was held: “While the act . . . does not ex- 
pressly state that the fixing of rates by the Public Utilities 
Commission is exclusive, such, in our opinion, was the legis- 
lative intent, and by the great weight of authority the courts 
do not have jurisdiction over such matters until they have been 
submitted to and passed upon by the commission” . . 

In City of Cadiliac v. Qtizens’ Telephone Co., 195 Mich. 538, 
161 N.W. 989 where there was no contract between the munic- 
ipality and utility, it was held that there was no ground for 
assumption of jurisdiction by a court of equity; that original 
jurisdiction to determine the rates had been given to the com- 
mission by the legislature and that if such court assumed juris- 
diction before a determination by the commission, such action 
would be premature. 

In the instant case, the circuit court had no jurisdiction to fix 
or establish rates; and the consent decree did not preclude the 
public utility commission from taking jurisdiction. . . . 

From the foregoing, it is our determination that: 

1. The agreement and franchise, contained in the consent 
decree not being revocable at the will of the city, was void for 
the reason that it was not approved by a three-fifths majority 
of the electorate of the city of Detroit. 

2. The aforementioned agreement was invalid as a contract 
fixing rates on the expiration of the franchise, as no rates were 
provided therein. 

3. The circuit court of Wayne county had jurisdiction only to 
inquire into whether the rates' charged were reasonable, and 
the matters in the decree, not being concerned therewith, were 
beyond its jurisdiction. 

4. On the expiration of a franchise to a gas company, where 
no contract exists ■with the municipality, a consumer has the 
right to petition the public utilities commission to fix reasonable 
rates. 

The order of the commi^ion is affirmed, no cost being allowed 
as sc public question is involved. 


Current data as to municipal ownership of utilities may be 
found in the Municipal Year Book. Apart from water and sewer 
facilities, municipal ownership is not as extensive as one might 
suppose. Thus, of 2,033 reporting cities of over 5,000 population, 
thirteen per centum had Electric generating and distributing facili- 
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ties in early 1946 and eight per centum had electric distribution 
systems only. The Municipal Year Book 1946, 49. This, how- 
ever, would not include the county nor all the ad hoc unit prop- 
erties. 

The methods of acquisition of utility facilities by local units in- 
clude original construction and purchase or condemnation of exist- 
ing properties. In some states it is provided by constitution or 
statute that a franchise reserve to the local unit an option to pur- 
chase. This may or may not be mandatory. Some of these states 
seek to induce utilities to accept indeterminate permits, termina- 
ble only upon exercise of the reserved option, in lieu of conven- 
tional franchises. The responsibility for fixing value in condem- 
nation may be imposed on the courts, as in Arizona. See City of 
Tucson v. The Tucson Gas, Electric Light & Power Co., 152 F.2d 
552 (C.C.A. 9th, 1945) ; certiorari denied 327 U.S. 799, 66 S.Ct. 
901 (1946) . In California the statutory procedure for condemna- 
tion of utility properties has been confirmed by a constitutional 
amendment, which makes it the function of the Railroad Com- 
mission to fix the compensation to be paid. See Sacramento 
Municipal UtUity District v. Pacific Gas and Electric Co., 72 Cal. 
App.2d 638, 165 P.2d 741 (1946) . If a local imit may purchase but 
not condemn its position is a weak one unless it may construct a 
competing facility. A requirement that it purchase or condemn 
an existing facility as a condition precedent to entering the busi- 
ness is a further obstacle to public ownership. See generally Note 
34Col.L.Rev. 534 (1934). 

In addition to the primary business of providing the particular 
utility service, local unit ownership may have the secondary ob- 
jective of production of revenue. Revenue bond financing may 
keep down net earnings until the bonds have been retired but the 
practical effect of using that type of borrowing may be to leave 
a larger measure of taxing power available for other purposes, as 
where a unit is subject to an over-all tax limit applicable to debt 
service as well as other levies. 

The familiar proprietary theory was employed by the Indiana 
court in holding that a municipality was entitled to receive a fair 
return upon its investment in utility facilities the same as would 
a private utility company. City of Logansport v. Public Service 
Commission, 202 Ind. 523, 177 N.E. 249, 76 A.L.R. 839 (1931). 
On that basis the income so earned is now subject to the Indiana 
gross income tax. Department of Treasury v. City of Linton, 223 
Ind. 363, 60 N.E.2d 948 (1945). Although Ohio municipalities 
have constitutional authority to operate utilities, the case law 
supports legislative control over waterworks revenues to the ex- 
clusion of net profit. See Comment, 9 Ohio St.L.J. 141, 147 et 
seq. (1948). 



Sec. 2 


Public and Public Utility Facilities 


823 


In a number of states there is some measure of state utility 
commission regulation of local government operation of utility 
facilities. Extraterritorial service has come in for such regula- 
tion more commonly than intramural business. See the tabular 
presentation in The Book of the States 1948^9, 430, and Seward 
P. Reese, “State Regulation of Municipally Owned Electric Utili- 
ties” 7 Geo. Wash.L.Rev. 557 (1939) . There the analogy to pri- 
vate utility business is more nearly perfect and the exercise of 
commission control more closely related to effective regulation 
of utility activity generally. Constitutional provisions may pre- 
clude state regulation of inside business but not stand in the way 
as to outside service. Thus, in Colorado, a constitutional ban on 
legislative delegation to a special commission of authority over 
municipal affairs prevents utility commission regulation of munici- 
pal electric rates for domestic service but not for extra-mural 
business. Town of Holyoke v. Smith, 75 Colo. 286, 226 P. 158 
(1924) ; Public Utilities Commission of Colorado v. City of Love- 
land, 87 Colo. 556, 289 P. 1090 (1930) ; Lamar v. Town of Wiley, 
80 Colo. 18, 248 P. 1009 (1926) In supporting this distinction 
the court relied upon the fact that the outside consumer had no 
voice in selecting municipal officers who fixed the rates. Would 
the point be valid where one municipality contracted with another 
for utility service to consumers in the first unit? Obviously it 
would not be in a case of joint ownership and operation.^® 

In a state where it is clear that the state regulatory body does 
not have jurisdiction over a local unit utility, even as to outside 
service, does the judicially-enforceable common law requirement 
of reasonable and nondiscriminatory rates apply or is it simply a 
matter of contract (with bargaining strength practically all on 
one side) ? The authorities are divided. In a recent Arizona case 
the contract theory was adopted by a vote of two to one. City of 
Phoenix v. Kasun, 54 Ariz. 470, 97 P.2d 210, 127 A.L.R. 84 (1939). 
This was to say, in effect, that the city was not serving as a public 
utility even as to outside business. 

There can be little doubt that the acquisition and operation of 
an airport is a public purpose of an appropriate local imit. Doubt 
cast upon the point in recent Illinois litigation was removed by the 


i»ln accord as to intra-mural business: Kitchens v. Paragould, 191 Ark. 
940, S8 S.W.2d 843 (1936) ; Logan City v. Public Utilities Commission of Utah, 
72 Utah 536, 271 P. 961 (1928). 

Contra: Public SerTiee Commission v. City of Helena, 52 Jlont 527, 169 P. 
24 (1916). 

13 Cases relating to utility commission regulation of utilities owned by 
local units are collected in Notes 10 A.L.R. 1432 (1921) ; 18 A.L.E. 946 (1922) ; 
76 A.I,.R. 851 (1932) ; and 127 A.L.R. 94 (1940). See also Notes 33 Col.L.Rev. 
338 (1933) and 41 Yale L.J. 116 (1931). 
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decisions in People ex rel. Greening, State’s Attorney, v. Bartholf, 
388 111, 445, 58 N.E.2d 172 (1944) , and People ex rel. Curren, 
State’s Attorney, v. Wood, 391 111. 237, 62 N.E.2d 809, 161 A.L.R. 
718 (1945) . In all the states one or more types of local units are 
authorized to acquire and operate airports, Charles S. Rhyne, 
Airports and the Courts 17 et seq. (1944). 

The costly business of acquiring land and rights in land for an 
airport is aggravated by the problem of “approach-protection”, 
affecting private property in the approach area. The cheapest 
method (for the public and aviation) is airport zoning to control 
the height of structures and trees in approach lanes. Airport zon- 
ing enabling legislation exists in over thirty states. More than 
twenty have adopted the model measure sponsored jointly by the 
Civil Aeronautics Administration and the National Institute of 
Municipal Law Officers. The act comprehends regulation of land 
uses as well as height limitations. An inferior court in New Jersey 
has declared a Newark airport zoning ordinance xmconstitutional 
in two cases in which judgment could have been rested simply 
upon want of statutory authority. Yara Engineering Corpora- 
tion V. City of Newark, 132 N.J.L. 370, 40 A.2d 559 (1945) ; Rice 

V. City of Newark, 132 N.J.L. 387, 40 A.2d 561 (1945). There is 
as yet no reported decision on constitutionality by any court of 
last resort. The model act contains a forehanded provision au- 
thorizing condemnation of avigation rights where the “necessary 
approach protection cannot, because of constitutional limitations, 
be provided by airport zoning regulations under this act.” One 
debated question affecting constitutionality is whether airport 
zoning involves the reciprocal benefit feature of comprehensive 
urban zoning. See Chas. S. Rhyne, op.cit. supra, 156 et seq.; Dix 

W. Noel, “Airports and their Neighbors” 19 Tenn.L.Rev. 563, 577 
et seq. (1946) ; John M. Hunter, Jr., “The Conflicting Interests of 
Airport Owner and Nearby Property Owner” 11 Law and Con- 
temp. Prob. 539, 550 et seq. (1946) ; Comment 23 Tex.L.Rev. 57 
(1944); J. B. Fordham, “Legal Aspects of Local Planning and 
Zoning in Louisiana” 6 La.L.Rev. 495, 517 et seq. (1946) . 

The recent case of United States v. Causby, 328 U.S. 256, 66 
S.Ct. 1062 (1946) , bears strongly upon the problem of the protec- 
tion the law affords a property owner whose premises are in the 
line of approach to an airport. During the War the Government 
had taken a non-exclusive lease of the Greensboro-High Point Air- 
port. Thereafter there was heavy traffic by military aircraft over 
the Causby chicken farm, which lay about 2000 feet off the end of 
one runway. A plane coming in at the approved C A A glide angle 
would pass less than 100 feet above the farm buildings. The 
chickens could not make the adjustment; the Causbys went out of 
the chicken business but continued to live on the premises. In the 
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Court of Claims their contention that the Government had taken 
an avigation easement over their farm for which they were con- 
stitutionally entitled to compensation, under the Fifth Amend- 
ment, prevailed. On review, the Supreme Court recognized that, 
while the airspace in general is a public highway, the landowner 
owns the “immediate reaches of the enveloping atmosphere” and 
agreed that in this case the Government’s continuous invasion of 
that airspace subtracted from the owner’s full enjoyment of his 
property and amounted to the taking of an easement. For a full 
discussion of the case see Noel, op. cit. supra. The result con- 
sists with the Uniform Aeronautics Act, which has been adopted 
in North Carolina and twenty-two other states. See Charles S. 
Rhyne, “Federal, State and Local Jurisdiction over Civil Avia- 
tion” 11 Law and Contemp. Prob. 459, 478 (1946). Sections 3 
and 4 of that act read as follows: 

“Section 3. Ownership of Space . — ^The ownership of the space 
above the lands and waters of this State is declared to be vested m 
the several owners of the surface beneath, subject to the right of 
flight described in Section 4. 

“Section 4. Lawfulness of Flight . — Flight in aircraft over the 
lands and waters of this State is lawful, unless at such a low alti- 
tude as to interfere with the then existing use to which the land 
or water, or the space over the land or water, is put by the owner, 
or unless so conducted as to be imminently dangerous to persons 
or property lawfully on the land or water beneath. The landing of 
an aircraft on the lands or waters of another, without his consent, 
is unlawful, except in the case of a forced landing. For damages 
caused by a forced landing, however, the owner or lessee of the 
aircraft or the aeronaut shall be liable, as provided in Section 5.” 

In deciding whether compensation is constitutionally due the 
federal courts decide for themselves the meaning of “property” as 
used in the Constitution but that process necessarily entails refer- 
ence to state law. 

It is significant that airport zoning, at least so far as height 
limitation goes, does not meet the type of situation presented in 
the Causby case. There the air operations impaired land uses 
which hugged the surface and created no flight hazard. 

The Federal Airport Act, 60 Stat. 180 (1946), is designed to 
bring about, in conformity with an annually revised national plan 
for the development of public airports in the United States, Alaska, 
Hawaii and Puerto Rico, “the establishment of a Nationwide 
system of public airports adequate to meet the present and future 
needs of civil aeronautics.” The Administrator of Civil Aero- 
nautics is authorized to make grants of funds to public agencies, 
including municipalities and other political subdivisions, for air- 
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port development. The Act authorizes aggregate appropriations 
for the purpose, over a period of seven years beginning July 1, 
1946, of $500,000,000. The bulk of such funds (i.e. 75% of the 
amounts available for grants for projects) must be apportioned 
among the states, one-half in accordance with populations and 
one-half in accordance with cirea. All monies available for such 
grants, not so apportioned, constitute a discretionary fund to be 
used in aid of projects, regardless of the states in which located, 
as considered most appropriate by the Administrator in carrying 
out the national airport plan. 

The federal grant for smaller airports is 50% of allowable pro- 
ject costs, except that with respect to acquisition of interests in 
land or the air space the percentage is 25. In the case of larger 
airports, the grant is such portion of allowable project costs (not 
to exceed 50%) as the Administrator deems appropriate, except 
that as to acquisition of interests in land or the edrspace the per- 
centage is not to exceed 25. 

The conditions subject to which the Administrator may approve 
a project include assurance of (1) availability of funds to cover 
non-federal portion of costs, (2) completion without undue delay, 

(3) legal authority of tiie applicant to undertake the project, and 

(4) good title in the applicant to the landing area or its prospec- 
tive acquisition. In addition it is required that the Administrator 
be furnished written assurances, satisfactory to him, as to various 
matters, including (1) fair and non-discriminatory rates, (2) 
availability of facilities for use by military and naval aircraft, (3) 
provision of space to any federal civil agency for weather-repoi"t- 
ing, communication and air traffic control activities "without 
charge save for such items as utUity and janitor service, (4) the 
keeping of pro ject costs and accounts in accordance with a stand- 
ard system, (5) the making of such annual and special airport 
financial and operations reports as the Administrator might rea- 
sonably request and (6) the availability of the airport and its rec- 
ords to federal inspection upon reasonable request. To insure 
compliance the Administrator may prescribe sponsorship require- 
ments. In extending federal aid a grant agreement device is em- 
ployed — ^the Government makes an offer stating its terms, includ- 
ing the maximum grant, and the applicant accepts in writing. 

The Act makes the construction work on a project subject to 
inspection and approval by the Administrator and to regulations 
prescribed by him. It requires that contracts for work on projects 
stipulate minimum wages to be predetermined by the Secretary of 
Labor, bans convict labor and establishes veterans’ preference. 

It is apparent that the Administrator can easily run into state- 
law difficulties in carrying on this program unless he takes heed 
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j of the PWA experience we have already considered under the 

I heading of Federal-Local Relations in Chapter 2 of this book 

and eschews continuing control of a project by having all terms 
and conditions fixed as definitely as possible at the time of the 
grant agreement. It is significant, in this connection, that a pro- 
[ vision, in a lease of a city airport to the C A A, for free space for 

! federal aeronautics personnel, has recently been upheld in Indi- 

ana, Murray v. Tyndall, 223 Ind. 641, 63 N.E.2d 703 (1945). 

I The Act is but one of several marking a shift in federal policy 

i from administration of federal aid for public works by a general 

public works agency to administration of a federal aid program 
for a particular functional type of public work by the agency con- 
j cerned with that function at the federal level. 

Another federal aid development which may appropriately be 
mentioned here is embodied in the Hospital Survey and Construc- 
[ tion Act, 60 Stat. 1040 (1946). That act adopts the important 

policy of effecting federal assistance for surveying hospital needs, 
planning projects and carrying on construction through a single 
state agency. All applications of local units for assistance under 
the statute must be submitted to the Surgeon General of the 
United States through the state agency and must be in keeping 
with a State plan developed by the state agency and approved by 
the Surgeon General. This emphasis upon state planning and 
state clearance of projects, thus, constitutes an important shift in 
one area from the old practice of direct dealings between local 
units and the Federal Government. An effort to have a provision 
requiring such channeling inserted in the Federal Airport Act 
failed. The states can, of course, attack the problem at the other 
end — they can limit the authority of local units to deal with the 
United States except through state channels. 

I D. Industrial and Commercial Facilities 

j Local government has a vital interest in the economic life of 

the community which has found expression in various ways. 
They have involved principally: (1) use of inducements to priv- 
ate enterprise and (2) direct governmental entry into industrial 
and commercial activity. 

I ■ (1) Inducements to Private Enterprise 

: (a) Donations and Lending of Credit 

The notion that, apart from any express constitutional provi- 
sion, a tax may be levied only for a public purpose goes back at 

' least to the opinion of Chief Justice Black in Sharpless v. Mayor, 
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etc., of Philadelphia, 21 Pa.St 147 (1853). In 1875, in the fa- 
mous case of Loan Association v. Topeka, 20 Wall. 655, 22 L.Ed. 
455 (1875) , the United States Supreme Court embraced this pub- 
lic purpose requirement without reference to any particular con- 
stitutional limitation. The idea that to tax for a private purpose 
is to take property without due process of law did not emerge un- 
til the case of Fallbrook Irrigation District v. Bradley, 164 U.S. 
112, 17 S.Ct. 56 (1896). This principle did not cut short the 
railroad aid bond era; it was determined that the use of local unit 
property, funds or credit in aid of a utility enterprise, like a rail- 
road, which was calculated to be of special benefit to the unit, was 
a public purpose of that unit. United States v. Baltimore and 
Ohio R. R. Co., 17 Wall. 322, 27 L.Ed. 597 (1873). It did, on 
the other hand, block direct aid to non-utility enterprise. City 
of Parkersburg v. Brown, 106 U.S. 487, 1 S.Ct. 442 (1883). In 
many states the excesses of the railroad aid bond era produced 
constitutional provisions broadly prohibiting aid to private enter- 
prise whether by donation, lending of credit or investment in 
stock. Schuler v. Board of Education, 370 lU. 107, 18 N.E.2d 174 
(1938), involved a recent application of such a provision. In 
some instances the limitation went no further than to x'equire 
electoral approval. Cole v. LaGi’ange, 113 U.S. 1, 5 S.Ct. 416 
(1885). 

While direct aid to private enterprise has, thus, been largely 
curtailed, the devise is still available in some states. In Louisi- 
ana, for example, the legislature may authorize local taxes in aid 
of utility enterprises, subject to approval of the property-taxpay- 
ing segment of the electorate. La. Const, of 1921, Art. XIV, § 19. 

(h) Advertising 

Both state and local outlay to advertise the advantages of the 
state or community has become a commonplace. It has been de- 
cided that the power did not, in the case of a city, exist by impli- 
cation from its general powers. Loeb v. City of Jacksonville, 101 
Fla. 429, 134 So. 205, 79 A.L.R. 459 (1931). An express grant 
of the authority has been upheld as for a public purpose. Sacra- 
mento Chamber of Commerce v. Stephens, 212 Cal. 607, 299 P. 
728 (1931). Atlanta Chamber of Commerce V. McRae, 174 Ga. 
590, 163 S.E. 701 (1932) , is distingmshable. Fulton County made 
outright appropriations to the Atlanta Chamber of Commerce, a 
freight bureau and a convention and tourist bureau. The court 
struck down the appropriations as unconstitutional donations to 
private parties. See also Stone v. State ex rel. Mobile Broadcast- 
ing Corporation, 223 Ala. 426, 136 So. 727 (1931). Specific 
statutory authority for advertising by local government has been 
granted in many states. 
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(c) Employment of Private Individual to Induce Location of In- 

dustry in Community 

In City of Fernandina v. State, 143 Fla. 802, 197 So. 454 (1940) , 
it was decided not only that outlay for services in bringing about 
the location of a pulp and paper mill in a city by presenting its 
natural advantages was for a public purpose but also that it was 
authorized by the general welfare clause in the city charter. 

(d) Tax Exemption or Favorable Tax Rates for New Industry 

Although taxes may not be levied to subsidize private business 
an indirect subsidy in the form of property tax exemption gets 
by. The United States Supreme Court made it clear, in the 
early days of the republic, that, by contract stipulating exemption, 
a state could effectually abdicate its taxing power. New Jersey 
V. Wilson, 7 Cranch 164, 3 L.Ed. 303 (1812) . Later federal and 
state cases fortified that decision. See Cooley, Taxation § 705 
(4th ed. 1924). A state constitution may, of course, deny the 
legislature the power to make or authorize exemptions to indus- 
try or to make an exemption binding by contract. Some consti- 
tutions specify just what classes of property shall enjoy exemp- 
tion. See Mo.Const. of 1945, Art. X, § 6; Tenn.Const., Art. n, 
§ 28. 

Several of the southern states have used tax exemptions as a 
lure to industry. In Alabama, where the constitution simply 
leaves it to the legislature to determine what property or classes 
of property shall be exempt, industrial exemptions have been up- 
held. Pullman Car & Mfg. Corporation v. Hamilton, 229 Ala. 184, 
155 So. 616 (1934), Counties and municipalities are authorized 
by statute to grant exemptions for not to exceed ten years cover- 
ing new plants and factories, or additions to or extensions of old 
ones, in certain industries. Code of Alabama, Title 31, § 3 et seq. 
(1940). Louisiana has a special constitutional provision author- 
izing parishes and municipalities to grant property tax exemp- 
tions to new industries and additions to old ones, but written con- 
sent of any existing similar and directly competing industry in 
the unit is made a condition precedent. La.Const. of 1921, Art. 
X, § 22. The pertinent provision of the Mississippi Constitution 
reads as follows: 

“Section 182. The power to tax corporations and their prop- 
erty shall never be surrendered or abridged by any contract or 
grant to which the state or any political subdivision thereof may 
be a party, except that the legislature may grant exemption from 
taxation in the encouragement of manufactures and other new 
enterprises of public utility extending for a period of not exceed- 
ing five years, the time of such exemptions to commence from 
date of charter, if to a corporation; and if to an individual enter- 
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prise, then from the commencement of work; but when the leg- 
islature grants such exemptions for a period of five years or less, 
it shall be done by general laws, which shall distinctly enumerate 
the classes of manufactures and other new enterprises of public 
utility entitled to such exemptions, and shall prescribe the mode 
and manner in which the right to such exemptions shall be deter- 
mined.” 

The exemption statute will be found in Miss.Code Ann. § 9703 
et seq. (1942) . 

Whether tax exemptions for new industry is sound as a matter 
of policy is a highly debatable matter. The very granting of an 
exemption raises some doubt about the quality of revenue law 
and administration. Would a farsighted business man be influ- 
enced more by a short-lived exemption than the general character 
of tax law and tax administration in a state? 

What of a classified property tax, which places industry in a 
favored classification? Suppose a large industrial organization 
provides for itself some of the services normally furnished by lo- 
cal government. Would that support a classification which gave 
the taxpayer an advantage in keeping with the burden of self- 
protection or service? See La.Const. Art. XIV, § 3(a). 

(e) Construction of Facilities for Lease to Private Industry 

It is familiar learning that local government has played an im- 
portant role in the commercial life of the community from time 
immemorial. Conspicuous in medieval times were local fairs 
and markets. Provision of market facilities by local government 
came early. In the American colonial period that was a leading 
municipal function. Public markets, wharves and docks were, 
as a matter of fact, revenue mainstays of New York and other 
trade centers. These institutions were so much a part of the ur- 
ban scheme of things that the Supreme Court of North Carolina 
could have experienced no difficulty in deciding that a market- 
house was a necessary municipal expense. Swinson v. Town of 
Mount Olive, 147 N.C. 611, 61 S.E. 569 (1908). 

Characteristically, these commercial facilities have been ad- 
ministered by letting space to private enterprise. Recently there 
has been experimentation in the southern states with the appli- 
cation of that pattern to industrial plants. The objective is to 
have local government encourage industrial development by 
building industrial plants to be let or sold to private industry. A 
Mississippi enabling statute of 1936, which authorized local bond 
issues for this purpose, was upheld in Albritton v. City of Winona, 
181 Miss. 75, 178 So. 799, 115 A.L.R. 1436 (1938). The court 
determined that the tax to support the bonds would be for a pub- 
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lie purpose and thus not violative of due process. It decided, fur- 
ther, that the state constitutional ban on lending credit or mak- 
ing appropriations to corporations was not violated. An appeal 
to the United States Supreme Court was dismissed for want of a 
substantial federal question. 303 U.S. 627, 58 S.Ct. 766 (1938). 
The case is discussed in Note 47 Yale L.J. 1412 (1938). It is 
of interest that the enabling act was repealed in 1940. Miss. 
Laws of 1940, c. 147. 

Louisiana has authorized the device to stimulate agriculture.. 
Section 33 of Article XIV of the Constitution of 1921 authorizes 
the creation of ad hoc agencies in the parishes to construct indus- 
trial plants for converting or processing farm products, which are 
to be operated by private enterprise under lease. 


(2) Direct Governmental Entry into Industrial and 
Commercial Activity 

Prior to Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505 (1934) , 
public regulation in the form of a requirement of a certificate of 
convenience and necessity as a condition of entering an “ordi- 
nary” business or of non-utility rate or price-fixing was unlikely 
to be acceptable to the courts. See New State Ice Co. v. Lieb- 
mann, 285 U.S. 262, 52 S.Ct. 371 (1932). Public entry upon eco- 
nomic activity was another matter. So far as federal limitations 
were concerned almost siny sort of economic activity, whether op- 
erating a fuel yard, grain elevator, bank, gasoline filling station, 
or what not, could be made public business. Standard Oil Co. v. 
City of Lincoln, 275 U.S. 504, 48 S.Ct. 155 (1927) ; Green v. Fra- 
zier, 253 U.S. 233, 40 S.Ct. 499 (1920) ; Jones v. City of Portland, 
245 U.S. 217, 38 S.Ct. 112 (1917). Some of the state courts are 
not so liberally disposed upon the subject as was the Mississippi 
Court in the Albritton case, supra. See esp. Toebe v. City of 
Munising, 282 Mich. 1, 275 N.W. 744 (1937). The oft-cited case 
of Union Ice & Coal Co. v. Town of Ruston, 135 La. 898, 66 So. 
260 (1914), in which it was held that an ice plant was not lal 
municipal puMic purpose, should hcirdly be considered apart from 
the constitutional amendment which it provoked and which sur- 
vives as Section 18 of Article XTV of the Louisiana Constitution 
of 1921. The section expressly authorizes municipal ice plants. 
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NASH V. TOWN OF TARBORO 
Supreme Court of North Carolina, 1947. 227 N.C. 283, 42 S.E.2d 209. 

. . . The plaintiff, a taxpayer in the Town of Tarboro, 

brought this action on his own behalf and that of the other tax- 
payers similarly situated to restrain the municipality from issu- 
ing bonds and levying taxes for the acquisition or construction of 
a hotel in the town, which it proposed to own and maintain, and 
from the levy of taxes to retire said bonds. The plaintiff contends 
that the proposed action is in contravention of Article V, Section 
3, of the Constitution, requiring that taxes be levied and collected 
only for a public purpose. 

The Session Laws of 1945, Chapter 413, purports to authorize 
the acquisition, or construction of the hotel, the issuance of the 
bonds, and the levy of the tax, provided the project be approved 
by a majority of the qualified voters at an election to be called 
by the Board of Commissioners. Pursuant to the authority thus 
given the Board passed an ordinance providing for the issue of 
bonds in the sum of $250,000 and the levy of a tax, if approved as 
provided in the statute. The election was duly called and held, 
and the result was favorable to the issuance of the bonds and 
the levy of the tax. 

The case develops no disagreement as to the facts, or claim of 
procedural defects. 

In its further answer the defendant pointed out that the Tovm 
of Tarboro has 8,000 inhabitants; that it contains only one hotel, 
out of repair and with inadequate facilities, and of such a char- 
acter and reputation that those having occasion to visit the town 
decline to patronize it, but secure accommodations in neighboring 
towns. It is pointed out that by reason of this condition the gen- 
eral welfare and convenience of both the residents of the town 
and those who have business there, and the economic interests of 
the town have greatly suffered and wiU continue to be impaired if 
the situation is not remedied. 

The matter came up for a hearing before Stevens, J., who, after 
making findings of fact and conclusions of law, entered a judg- 
ment sustaining the validity and constitutionality of the statute, 
the ordinance and the acts pursuant thereto, the proposed bond 
issue and the tax levy, and denied the injunction and dismissed 
the action. From this judgment the plaintiff appealed, assigning 
error. ... 

Denny, Justice. This appeal presents only one question: Is 
the cost of construction, maintenance and operation of a hotel by 
a municipality a “public purpose’’, within the meaning of Article 
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V, Section 3, of our Constitution? The cited section provides: 
“Taxes shall be levied only for public purposes.” It must be con- 
ceded, therefore, that the defendant is without authority to pro- 
ceed with the proposed project unless the above question is an- 
swered in the affirmative. For it is settled with us beyond ques- 
tion, that there can be no lawful tax which is not levied for a pub- 
lic purpose. Briggs v. City of Raleigh, 195 N.C, 223, 141 S.E. 
597; Commissioners of Johnston County v. State Treasurer, 174 
N.C. 141, 93 S.E. 482, 2 A.L.R. 726; Jones v. City of Portland, 
245 U.S. 217, 38 S.Ct. 112, 62 L.Ed. 252, L.R.A.1918C, 765, Ann. 
Cas.l918E, 660; Citizens Savings & Loan Ass’n v. City of Topeka, 
20 Wall. 655, 87 U.S. 655, 22 L.Ed. 455; Haesloop v. City Councfi 
of Charleston, 123 S.C. 272, 115 S.E. 596; Bums v. Essling, 156 
Minn. 171, 194 N.W. 404; State ex rel. Kansas City v. Orear, 277 
Mo. 303, 210 S.W. 392; 44 C.J. 1270; 38 Amer.Jur., 85; Mc- 
Quillin, Municipal Corporations, Vol. 6, 2d Ed., p. 337; Cooley on 
Taxation, Vol. 1, 4th Ed., Sec. 174. . . . The diflBculty, 

however, arises in deciding what is and what is not a public pur- 
pose. And, while the initial responsibility for the determination 
of this question rests with the legislature, its determination is not 
conclusive. “In its final analysis, it is a question for the courts.” 
Briggs V. City of Raleigh, supra [195 N.C. 223, 141 S.E. 601]. 
Yarborough v. North Carolina Park Commission, 196 N.C. 28^ 
145 S.E. 563; Cobb v. Atlantic Coast Line R. Co., 172 N.C. 58, 89 
S.E. 807; In re Opinion of the Justices, 118 Me. 503, 106 A. 865; 
Kinney v. City of Astoria, 108 Or. 514, 217 P. 840; People ex rel. 
Horton v. Prendergast, 220 App.Div. 351, 222 N.Y.S. 29; Id., 248 
N.Y. 215, 162 N.E. 10; Cooley on Taxation, Vol. 1, Sec. 187. 
««• 

In determining whether or not a tax is for a public purpose, 
when considered in the light of custom and usage . 
courts should also take into consideration the fact, that a pur- 
pose not theretofore considered public, but by reason of changed 
conditions and circumstances, may be so classified. Stevenson 
V. Port of Portland, 82 Or. 576, 162 P. 509; 61 C.J., 90. This 
principle has been applied in determining what is a necessary ex- 
pense within the meaning of Article VII, Section 7, of our Consti- 
tution. Prior to the decision of this Court in the case of Fawcett 
V. Mount Airy, 1903, 134 N.C. 125, 45 S.E. 1029, 63 L.R.A. 870, 
101 Am.St.Rep. 825, the expense incurred by a municipality for 
the purpose of building and operating plants to furnish water and 
lights to its citizens was not considered a necessary expense. The 
urgent need, however, for the establishment and maintenance of 
such facilities in our tovras and cities, to protect the health of 
the citizens thereof, fully justified the judicial determination that 
Fokbham Local 53 
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the cost of construction and maintenance of such plants, is a nec- 
essary expense within the meaning of the Constitution. . . . 

We deem it unnecessary to cite or discuss the long list of deci- 
sions of this Court, dealing with the many things which have been 
held to fall within the definition of a “public purpose”, such as 
streets, sidewalks, bridges, water, light and sewerage plants, mar- 
ket houses, abattoirs, municipal buildings, auditoriums, hospitals, 
playgrounds, parks, railroads, armories, fairs and airports. Those 
decisions however, in our opinion, do not support the contention 
that the cost of constructing and maintaining a hotel by a munici- 
pality is a public purpose within the meaning of our Constitution. 

It has been held, however, that a municipal corporation may 
operate a coal yard and may manufacture and sell ice. Jones v. 
City of Portland, supra; Stevenson v. Port of Portland, supra; 
City of Tombstone v. Macia, 30 Ariz. 218, 245 P. 677, 46 A.L.R. 
828; Holton v. City of Camilla, 134 Ga. 560, 68 S.E. 472, 31 L.R. 
A.,N.S., 116, 20 Ann.Cas. 199; Central Lumber Co. v. City of 
Waseca, 152 Minn. 201, 188 N.W. 275; Consumers’ Coal Co. v. 
City of Lincoln, 109 Neb. 51, 189 N.W. 643. It has also been held 
otherwise. State ex rel. Kansas City v. Orear, supra; Baker v. 
City of Grand Rapids, 142 Mich. 687, 106 N.W. 208; Union Ice & 
CoM Co. V. Town of Ruston, 135 La. 898, 66 So. 262, L.R.A.1915B, 
859, Ann.Cas.l916C, 1274. But we have not been able to find 
any authority, and the appellees have cited none, in which it has 
been held that the cost of constructing and maintaining a hotel 
is for a public purpose. On the other hand, it seems that wher- 
ever the question has been considered, the Courts and text-book 
writers have held to the view, that the operation of a hotel is es- 
sentially a private business, and therefore the cost of construct- 
ing and operating a hotel would not be for a public municipal 
purpose. Town of Warrentown v. Warren Coimty, 215 N.C, 342, 
2 S.E.2d 463; Kennedy v. City of Nevada, supra; Lancaster v. 
aayton, 86 Ky. 373, 5 S.W. 864; 116 A.L.R. 898; Haesloop v. 
City Council of Charleston, supra; 44 G.J. 1271. . , . 

This Court held in the case of Town of Warrenton v. Warren 
County, supra [215 N.C. 342, 2 S.E.2d 464], where the Town of 
Warrenton, pursuant to certain legislative authority, had invested 
a substantial sum in the construction of a local hotel, and there- 
after was compelled to purchase the property in order to protect 
its investment, that the property was not held for a governmental 
purpose and was therefore subject to taxation by Warren County. 
Schenck, J., in speaking for the Court, said: “The property is 
neither held for nor used for governmental or necessary public 
purposes, but purely for business purposes, and in competition 
with any other hotel that may be established in the Town of 
Warranton or vicinity.” In a concurring opinion, Stacy, C. J., 
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said: “Counties, cities and towns are created for the benefit of 
the public and charged with the administration of community 
affairs. . . . It was never contemplated that they should 

engage in competitive, private business. . . . Public funds 

may be expended only for a public purpose. . . . The rea- 

son municipal property is granted immunity from taxation is, 
that it is supposed to be dedicated to a public use.” 

Therefore, it is clear, that if a municipal corporation could le- 
gally tax its citizens to construct and operate a hotel, such hotel 
would be exempt from taxation. For we know of no authority 
which gives one political subdivision of a State the authority to 
levy and collect an ad valorem taix on property held for a public 
purpose, by another political subdivision of the same State. G.S. 
§ 105-3 (a); Board of Financial Control of Buncombe County v. 
Henderson County, 208 N.C. 569, 181 S.E. 636, 101 A.L.R. 783; 
Town of Benson v. Johnston County, 209 N.C. 751, 185 S.E. 6; 
Town of Weaverville v. Hobbs, Com’r Vets. Loan Fund, 212 N.C. 
684, 194 S.E. 860; Town of Warrenton v. Warren County, supra; 
City of Winston-Salem v. Forsyth County, 217 N.C. 704, 9 S.E. 
381. 

It may be desirable for the Town of Tarboro to have additional 
hotel accommodations. Such facilities would, no doubt, serve a 
useful purpose and tend to enhance the value of property gen- 
erally, as well as to promote the commercial life of the com- 
munity, but ordinarily such benefits will be considered too inci- 
dental to justify the expenditure of public funds. Haesloop v. 
City Council of Charleston, supra; McQuillin Municipal Corpora- 
tions, Vol. 6, 2d Ed., Sec. 2532, p. 343; Cooley on Taxation, Vol. 
1, 4th Ed., Section 175 et seq. Every legitimate business in a 
community promotes the public good. Citizens Savings & Loan 
Ass’n V. City of Topeka, supra. But “It may be safely stated that 
no decision can be found sustaining taxation by a municipality, 
where its principal object is to promote the trade and business in- 
terests of the municipality, and the benefit to the inhabitants is 
merely indirect and incidental.” McQuillin, Municipal Corpora- 
tions, supra. “Many objects may be public in the general sense 
that their attainment will confer a public benefit or promote the 
public convenience, but not be public in the sense that the taxing 
power of the State may be used to accomplish them.” Cooley on 
Taxation, supra, p. 383. Waples v, Marrast, 108 Tex. 5, 184 S.W. 
180, L.R.A.1917A, 253. 

We are not unmindful of the rule, however, that an Act of the 
Legislature will not be disturbed by the Courts, unless such Act 
is clearly xmconstitutional. Brumley v. Baxter, supra; Bridges 
V. City of Charlotte, 221 N.C. 472, 20 S.E.2d 825; Freeman v. 
Board of Com’rs of Madison County, 217 N.C. 209, 7 S.E.2d 354; 
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State V. Hams, 216 N.C. 746, 6 S.E.2d 854, 128 A.L.R. 658; 
Briggs V. City of Raleigh, supra; Hartsfield v. City of New Bern, 
186 N.C, 136, 119 S.E. 15. But when an Act of the Legislature is 
in conflict with a constitutional provision, it is the duty of the 
Court to sustain the Constitution in preference to the Act, Glenn 
V. Board of Education, 210 N.C. 525, 187 S.E. 781; Southern R. 
Co. V. Cherokee County, 177 N.C. 86, 97 S.E. 758; State ex rel. 
Attorney General v. Knight, 169 N.C. 333, 85 S.E. 418, L.R.A. 
1915F, 898, Ann.Cas.l917D, 517; 11 AmenJur. 714. 

We have carefully considered the question before us, in the 
light of the decisions and other authorities cited herein, and we 
are of the opinion that the cost of constructing and maintaining 
a hotel is not a public purpose, within the nieaning of Article V, 
Section 3, of our Constitution. It follows, therefore, that the Leg- 
islature is without power to authorize a municipal corporation to 
issue its bonds and levy a tax for the payment of the principal 
and interest on such indebtedness, in order to enable it to obtain 
funds for the construction and maintenance of a municipal hotel. 

The judgment of the Court below is 
Reversed. 


SECTION 3. CONTROL OF PRIVATE PROPERTY 
DEVELOPMENT AND USES 

A. Old Style — ^The Nuisance Technique 
THE STATE V. HAINES 

Supreme Judicial Court of Maine, 1849. 30 Maine 65. 

Shepley, C. J. The defendant was indicted with another per- 
son for keeping a bowling alley for gain and common use. 

The first question pr^ented by the bill of exceptions is, 
whether the offence is sufficiently set forth in the indictment. 
A motion was made apparently with a design to have the indict- 
ment quashed. This was overruled, and the indictment was 
declared to be sufficient. The presiding Judge was under no 
obligation to decide such a question before the accused had been 
found guilty. Then it could be properly presented by a motion in 
arrest. As such a motion can yet be made, the question may as 
well be considered and decided. 

The indictment contains two counts. Divested of their formal 
and expletive language the averments in the first count are, that 
the accused kept a bowling alley for gain, and procured or in- 
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duced persons to frequent the same to play at bowls in the day 
and night time, to the great annoyance, damage and common 
nuisance of the citizens. 

An averment, that the acts alleged are to the common nuisance 
without averments, which, being proved, will show, that the ac- 
cused had been guilty of causing a nuisance, will not be sufficient. 
The allegation, that the alley was kept “to the great annoyance 
and damage” of the citizens, without stating any particular acts 
that would occasion such annoyance or damage, is so general, 
that the accused could not be prepared to rebut the charge by 
proof. 

The question therefore on this count is presented, whether the 
keeping of a bowling alley for gain and common use, as an in- 
ducement for persons to play on it in the day and night time, is a 
common nuisance. 

A nuisance has been defined to be “any thing, that worketh 
hurt, inconvenience, or damage.” 3 Bl. Com. 216. Erections 
made and occupied for certain purposes are by the law regarded 
as nuisances, without proof of any particular injury. The injury 
is considered to be inherent. Other erections wholly innoxious in 
their nature and usual occupation, may become nuisances by be- 
ing used in such a place or in such a maimer, as to render the 
enjoyment of life and property in their neighborhood uncom- 
fortable. Among those, which are held to be nuisances per se 
are stages for rope-dancing, for mounte-banks, gaming houses 
and bawdy-houses. The law requires no particular allegations or 
proofs, that they are injurious to the community. The simple al- 
legation, that such places or houses are kept ad commum 
nocumentuTrij is sufficient Among those not regarded as com- 
mon nuisances, without proof of their improper location or use, 
may be reckoned the trades of the soap-boiler, tallow-chandler, 
brewer and tanner. If a bowling alley kept for gain and com- 
mon use is to be regarded as a common nuisance per se, the 
first count in the indictment is sufficient, otherwise it is not 

Hawkins states, that stages for rope-dancers, and gaming 
houses are common nuisances “not only because they are great 
temptations to idleness, but because they are apt to draw together 
great numbers of disorderly persons, which cannot but be very 
inconvenient to the neighborhood.” Hawk. P. C. B. 1, c. 75, Secs. 
6, 7. 

Bowling alleys appear to have been early regarded as analo- 
gous in character ’to stages for rope-dancing, probably because 
they produced similar results. Jacob Hall’s case, 1 Mod. 76. 
Hale, C. J. is reported to have said in that case, “that in the 
eighth year of Charles the first Noy came into Court and prayed 
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a writ to prohibit a bowling alley erected near St. Dunstan’s 
church, and had it.” It appears that a writ was issued in the case 
referred to by Lord Hale to abate the bowling alley as a nuisance. 
1 Vent. 169. 

The “hurt” or injury to the community, which has occasioned 
bowling alleys kept for gain and common use to be regarded as 
common nuisances, arises from their tendency to withdraw the 
young and inconsiderate from any useful employment of their 
time, and to subject them to various temptations. From their 
affording to the idle and dissolute encouragement to continue 
in their destructive courses. Clerks, apprentices and others are 
induced, not only to appropriate to them hours, which should be 
employed to increase their knowledge and reform their hearts, 
but too often to violate higher moral duties to obtain means to 
pay for the indulgence. Other bad habits are in such places 
often introduced or confirmed. The moral sense, the correct 
principles, the temperate, regular and industrious habits, which 
are the basis of a prosperous and happy community, are fre- 
quently impaired or destroyed. Bowling alleys without doubt 
may be resorted to by many persons without such injurious re- 
sults. The inquiry is not what may be done at such places with- 
out injury to persons of fixed habits and principles, but what has 
been in the experience of man, their general tendency and re- 
sult. The law notices the usual effect, the ordinary result of a 
pursuit or course of conduct, and by that decides upon its char- 
acter. It need not be the necessary and inevitable result of a 
bowling alley kept for gain and common use, that it is thus 
injurious to the community, to make it a common nuisance. Mr. 
Justice Littledale, in the case of Rex v. Moore, 3 B. & Ad. 184, 
correctly said, “if it be the probable consequence of his act, he is 
answerable as if it were his actual object. If the experience 
of mankind must lead any one to expect the result, he will be an- 
swerable for it.” ... 

If these views are correct, the first count in the indictment is 
sufficient. 

But if that count should be regarded as defective, the second 
would seem to be sufficient to show, that the alley was a nuisance, 
because it was used in such a manner as to render the enjoyment 
of life and property uncomfortable to those residing in its neigh- 
borhood. 

It alleges, that the accused erected, continued and used a 
building for bowling with a bowling alley therein, near the 
dwelling-houses of divers citizens, to which persons are accus- 
tomed to resort to play at bowls in the day and night time, 
thereby occasioning great noises, damage, annoyances, and be- 
coming and being injurious and dangerous to the comfort of 
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divers individuals and the public. The only essential and dis- 
tinguishing allegation in this count is, that great noises were 
made. The mere fact of occasioning such noises in the night 
time, to the disturbance of the neighborhood, has been decided 
to be a nuisance. Rex v. Smith, Stra. 704. . . . 

It is further insisted, that some greater interest than that 
arising out of possession and control of the property should have 
been required to enable the Court on conviction, to abate the al- 
ley as a nuisance according to the provisions of the statute. 
Chap. 164, Sec. 7. 

The case cited by the coimsel shows, that a tenant may be 
liable to indictment and conviction for such a use of property. 

The Court is authorized by the statute to punish by fine only; 
and may cause the nuisance to be abated. It is not required to do 
so, when the interests of strangers to the proceedings might be 
improperly affected. 

Exceptions overruled and case remanded. 


It hardly need be added that the view that bowling alleys 
operated for gain are nuisances per se has long since succumbed 
to a more indulgent attitude toward such activities. See Note 
20 A.L.R. 1482, 1496 (1922). 


LEVIN V. GOODWIN 

Supreme Jtidieial Court of Massachusetts, 1906. 191 Mass. 341, 77 N.E. 718. 

Lathrop, J. The principal question in this case is whether 
the license granted to the defendant, under the Rev.Laws, c. 102, 
§ 168, was a full protection to him; and we have no doubt that 
it was. The Legislature has seen fit to delegate to municipal au- 
thorities, except in Boston, and in Boston to the board of police, 
the power to grant a license to a person to keep a billiard, pool, or 
sippio table, or a bowling alley for hire, gain, or reward, upon 
such terms or conditions as they deem proper, and may revoke 
it at their pleasure. 

There can be no doubt that the law is constitutional. Com. v. 
Kinsley, 133 Mass. 578. Nor can there be any doubt that a per- 
son carrying on a business may be licensed to make a noise, which 
but for the license would be a nuisance. In Davis v. Sawyer, 133 
Mass. 289, 43 Am.Rep. 519, this court restrained by injunction 
the ringing of a factory bell at an early hour in the morning for 
the purpose of arousing its operatives, declaring it to be a private 



840 Community Planning and Development Ch. 8 

nuisance. Tixe Legislature then passed an act (St.lS83, p. 396, c. 
84) giving manufacturers and others employing workmen the 
right to ring bells and use whistles and gongs of such size 
and weight, in such manner, and at such houm, as the board of 
aldermen of cities and the selectmen of towns may in writing 
designate. The selectmen of the town where the factory was 
situated then gave to the manufacturer a license to ring the 
same bell at the hour at which he was prevented from ringing it 
by the injunction; and this court on a bill of review reversed 
its former judgment. Sawyer v. Davis, 136 Mass. 239, 49 Am. 
Rep. 27. It is somewhat significant that in this case the court in 
its opinion, among other things, refers to the statutes “establish- 
ing hospitals, stables, and bowling alleys.” Sawyer v. Davis, 136 
Mass. 244, 49 Am.Rep. 27. The question involved in the case 
before us was fully discussed in Murtha v. LoveweU, 166 Mass. 
391, 44 N.E. 347, 55 Am.St.Rep. 410, and the line was sharply 
drawn between the liability of a person carrying on a business 
causing a nuisance, before and after the obtaining of the license. 

In the case before us the defendant has done nothing which 
his license did not authorize him to do. The judge expressly 
found that the bowling alleys were built in the same manner that 
such alleys are usually constructed, and contained certain pads 
or cushions designed to deaden the noise caused by the dropping 
or rolling of the balls. The judge further found that before the 
filing of the bUl the defendant put double windows on the side 
of the building next the plaintiff’s house, and put burlap on the 
oeiUng to deaden the noise; and that the alleys as run, made no 
more noise than would be expected from the conduct of any 
similar business under similar conditions. 

The judge of the superior court seems to have based his finding 
in favor of the plaintiff upon the ground that the plaintiff would 
have substantial relief from further disturbance and loss if the 
operation of the alleys should be discontinued at night, between 
the hours of 10 o’clock p. m. and 6 o’clock a. m. This may be 
true, but the court had no authority to change the hours named 
in the license, or to afford the plaintiff relief so long as the con- 
ditions of the license were complied with. Nor are we of opinion 
that the plaintiff is aided by the finding of the judge that the 
operation of alleys on the second floor of a wooden building, with 
unplastered walls, makes much greater noise than the operation 
of alleys on the ground floor or basement of a building where 
alleys are usually built. There is nothing in the finding which 
shows that the defendant did not do what he had a right to do 
under his license; nor is there anything in the law which con- 
fines the use of bowling alleys to a plastered building, or to the 
ground floor or basement While the plaintiff has suffered loss. 
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this does not entitle her to recover such loss from the defend- 
ant, who has acted strictly within his legal rights. 

Bni dismissed. 


B. Transition — ^Public and Private Regulation 
(1) Sanitation and Health Measures 

While the legislature may make lawful a use of property 
which otherwise would be a public nuisance, there is a limit to 
which it can meet those specially affected with the short answer 
“damnum absque injuria.” The effect on neighboring property 
may be so great as to constitute a taking for which compensation 
must be made. See Richards v. Washington Terminal Company, 
233 U.S. 546, 34 S.a. 654 (1914). 

The reports are replete with Judicial assertions that local 
government may not declare that a nuisance which is not so in 
fact. The Supreme Court of Texas has laid it down that “Not 
even the legislature can declare that a nuisance which is not so in 
fact.” Crossman v. City of Galveston, 112 Tex. 303, 310, 247 
S.W. 810, 812 (1923). The court was concerned in that case 
with an ordinance which declared dilapidated buildings nuisances 
without requiring the presence of any additional element bear- 
ing upon the security of persons or other property or the public 
health or welfare. Now it may be that in a given instance the 
uncompensated destruction of a dilapidated building might not be 
justifiable xmder the police power alone. On the other hand, the 
common law of nuisances obviously does not mark the limits of 
legitimate governmental control of private land uses. Is there 
not considerable legislative leeway, within constitutional limita- 
tions, in redefining nuisance concepts or in departing from the 
nuisance technique? The Texas court asseveration means that 
the legal content of “nuisance” is ultimately a judicial question re- 
gardless of what the legislature has said. There is no magic in 
the term. The legislature might define, under another label, a 
condition deemed sufficiently opposed to the welfare of the com- 
munity to warrant uncompensated abatement. The function of 
the courts, in passing upon the validity of the substantive mea- 
sure, would be to determine whether the legislature could rea- 
sonably have deemed the method employed an appropriate means 
to advance a legitimate police power objective. As we shall short- 
ly see, the Supreme Court of the United States has so conceived 
the judicial function in determining the application of federal 
constitutional limitations. When it should come to a particular 
application of the statute the vital problem would be whether 
abatement could be entrusted largely to the administrative 
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process. If “nuisance” vel non were always, in last resort, to be 
deemed a judicial question, no matter how complete the adminis- 
trative scheme of notice and a hearing, as as^rted in the lead- 
ing case of People ex rel. Copcutt v. Board of Health of the City 
of Yonkers, 140 N.Y. 1, 35 N.E. 320 (1893), the utility of the ad- 
ministrative process in this area of social control would be 
severely limited. 

HADACHECK v. SEBASTIAN 

Supreme Court of the United States, 1918. 239 U.S. 394, 36 S.Ot. 143. 

Mr. Justice McKenna delivered the opinion of the court: 

Habeas corpus prosecuted in the supreme court of the state 
of California for the discharge of plaintiff in error from the cus- 
tody of defendant in error, chief of police of the city of Los 
Angeles. 

Plaintiff in error, to whom we shall refer as petitioner, was 
convicted of a misdemeanor for the violation of an ordinance of 
the city of Los Angeles which makes it unlawful for any person to 
establish or operate a brickyard or brickkiln, or any establish- 
ment, factory, or place for the manufacture or burning of brick 
within described limits in the city. Sentence was pronounced 
against him and he was committed to the custody of defendant 
in error as chief of police of the city of Los Angeles. 

Being so in custody he filed a petition in the supreme court of 
the state for a writ of habeas corpus. The writ was issued. Sub- 
sequently defendant in error made a return thereto, supported 
by affidavits, to which petitioner made sworn reply. The court 
rendered judgment discharging the writ and remanding petitioner 
to custody. The chief justice of the court then granted this writ 
of error. 

The petition sets forth the reason for resorting to habeas cor- 
pus and that petitioner is the owner of a tract of land within the 
limits described in the ordinance, upon which tract of land there 
is a very valuable bed of clay, of great value for the manufacture 
of brick of a fine quality, worth to him not less than 8100,000 per 
acre, or about $800,000 for the entire tract for brickmaking 
purposes, and not exceeding $60,000 for residential purposes, 
or for any purpose other than the manufacture of brick. That 
he has made excavations of considerable depth and covering 
a very large area of the property, and that on accoimt there- 
of the land cannot be utilized for residential purposes or 
any purpose other than that for which it is now used. That he 
purchased the land because of such bed of clay and for the pur- 
pose of manufacturing brick; that it was; at the time of purchase. 
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outside of the limits of the city, and distant from dwellings and 
other habitations, and that he did not expect or believe, nor did 
other owners of property in the vicinity expect or believe, that 
the territory would be annexed to the city. That he has erected 
expensive machinery for the manufacture of bricks of fine 
quality which have been and are being used for building pur- 
poses in and about the city. 

That if the ordinance be declared valid, he will be compelled to 
entirely abandon his business and will be deprived of the use of 
his property. 

That the manufacture of brick must necessarily be carried on 
where suitable clay is found, and the clay cannot be transported 
to some other location; and, besides, the clay upon his property 
is particularly fine, and clay of as good quality cannot be found 
in any other place within the city where the same can be utilized 
for the manufacture of brick. That within the prohibited district 
there is one other brickyard besides that of plaintiff in error. 

That there is no reason for the prohibition of the business; 
that its maintenance cannot be and is not in the nature of a nui- 
sance as defined in § 3479 of the Civil Code of the state, and 
cannot be dangerous or detrimental to health or the morals or 
safety or peace or welfare or convenience of the people of the 
district or city. 

That the business is so conducted as not to be in any way or 
degree a nuisance; no noises arise therefrom, and no noxious 
odors, and that by the use of certain means (which are described) 
provided and the situation of the brickyard an extremely small 
amount of smoke is emitted from any kiln, and what is emitted 
is so dissipated that it is not a nuisance nor in any manner 
detrimental to health or comfort. That during the seven years 
which the brickyard has been conducted no complaint has been 
made of it, and no attempt has ever been made to regulate it. 

That the city embraces 107.62 square miles in area and 75 
per cent of it is devoted to residential purposes; that the district 
described in the ordinance includes only about 3 square miles, 
is sparsely settled, and contains large tracts of unsubdivided and 
unoccupied land; and that the boundaries of the district were 
determined for the sole and specific purpose of prohibiting and 
suppressing the business of petitioner and that of the other 
brickyard. 

That there are and were, at the time of the adoption of the 
ordinance, in other districts of the city thickly built up with 
residences brickyards maintained more detrimental to the inhabit- 
ants of the city. That a petition was filed, signed by several hun- 
dred persons, representing such brickyards to be a nuisance, and 
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no ordinance or regulation was passed in regaiii to such petition, 
and the brickyards are operated without hindrance or molesta- 
tion. That other brickyards are permitted to be maintained 
without prohibition or regulation. 

That no ordinance or regulation of any kind has been passed at 
any time regulating or attempting to regulate brickyards, or in- 
quiry made whether they could be maintained without being a 
nuisance or detrimental to health. ... 

But there are substantial traverses made by the return to the 
writ, among others, a denial of the charge that the ordinance 
was arbitrarily directed against the business of the petitioner, 
and it is alleged that there is another district in wliich brickyards 
are prohibited. 

There was a denial of the allegations that the brickyard was 
conducted or could be conducted sanitarily, or was not offensive 
to health. And there were affidavits supporting the denials. 
In these it was alleged that the fumes, gases, smoke, soot, steam, 
and dust arising from petitioner’s brickmaking plant have from 
time to time caused sickness and serious discomfort to those liv- 
ing in the vicinity. 

There was no specific denial of the value of the property, or 
that it contained deposits of clay, or that the latter could not be 
removed and manufactured into brick elsewhere. There was, 
however, a general denial that the enforcement of the ordinance 
would “entirely deprive petitioner of his property and the use 
thereof.” ... 

The court considered the business one which could be regu- 
lated, and that regulation was not precluded by the fact “that the 
value of investments made in the business prior to any legisla- 
tive action will be greatly diminished,” and that no complaint 
could be based upon the fact that petitioner had been carrying on 
the trade in that locality for a long period. 

And, considering the allegations of the petition, the denials 
of the return, and the evidence of the affidavits, the court said 
that the latter tended to show that the district created has be- 
come primarily a residential section, and that the occupants of 
the neighboring dwellings are seriously incommoded by the 
operations of petitioner; and that such evidence, “when taken 
in connection with the presumptions m favor of the propriety of 
the legislative determination, is certainly sufficient to overcome 
any contention that the prohibition [of the ordinance] was a mere 
arbitrary invasion of private right, not supported by any tenable 
belief that the continuance of the business . . . was so 

detrimental to the interests of others as to require suppression.” 
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There must be progress, and if in its march private interests 
are in the way, they must yield to the good of the community. 
The logical result of petitioner’s contention would seem to be that 
a city could not be formed or enlarged against the resistance 
of an occupant of the ground, and that if it grows at all it can 
only grow as the environment of the occupations that are usually 
banished to the purlieus. 

The police power and to what extent it may be exerted we 
have recently illustrated in Reinman v. Little Rock, 237 U.S. 171, 
59 L.Ed. 900, 35 S.Ct. 511. The circumstances of the case were 
very much like those of the case at bar, and give reply to the 
contentions of petitioner, especially that which asserts that a 
necessary and lawful occupation that is not a nuisance per se 
cannot be made so by legislative declaration. There was a like 
investment in property, encouraged by the then conditions; a 
like reduction of value and deprivation of property was asserted 
against the validity of the ordinance there considered; a like as- 
sertion of an arbitrary exercise of the power of prohibition. 
Against all of these contentions, and causing the rejection of 
them all, was adduced the police power. There was a prohibi- 
tion of a business, lawful in itself, there as here. It was a livery 
stable there; a brickyard here. They differ in particulars, but 
they are alike in that which cause and justify prohibition in de- 
fined localities, — that is, the effect upon the health and comfort 
of the community. 

The ordinance passed upon prohibited the conduct of the busi- 
ness within a certain defined area in Little Rock, Arkansas. This 
court said of it: granting that the business was not a nuisance 
per se, it was clearly within the police power of the state to regu- 
late it, “and to that end to declare that in particular circum- 
stances and in particular localities a livery stable shall be deemed 
a nuisance in fact and in law.” And the only limitation upon the 
power was stated to be that the power could not be exerted arbi- 
trarily or with unjust discrimination. There was a citation of 
cases. We think the present case is within the ruling thus de- 
clared. . 

There is a distinction between Reinman v. Little Rock and the 
case at bar. There a particular business was prohibited which 
was not affixed to or dependent upon its locality; it could be con- 
ducted elsewhere. Here, it is contended, the latter condition does 
not exist, and it is alleged that the manufacture of brick must 
necessarily be carried on where suitable clay is found, and that 
the clay on petitioner’s property cannot be transported to some 
other locality. This is not urged as a physical impossibility, but 
only, counsel say, that such transportation and the transporta- 
tion of the bricks to places where they could be used in con- 
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struction work would be prohibitive “from a financial stand- 
point.” But upon the evidence the supreme court considered the 
case, as we understand its opinion, from the standpoint of the 
offensive effects of the operation of a brickyard, and not from 
the deprivation of the deposits of clay, and distinguished Ex parte 
Kelso, 147 Cal. 609, 2 L.E.A.,N.S., 796, 109 Am.St.Rep. 178, 82 
P. 241, wherein the court declared invalid an ordinance absolutely 
prohibiting the maintenance or operation of a rock or stone 
quarry within a certain portion of the city and county of San 
Francisco. The court there said that the effect of the ordinance 
was “to absolutely deprive the owners of real property within 
such limits of a valuable right incident to their ownership, viz., 
the right to extract therefrom such rock and stone as they may 
find it to their advantage to dispose of.” The court expressed 
the view that the removal could be regulated, but that “an abso- 
lute prohibition of such removal under the circumstances” could 
not be upheld. 

In the present case there is no prohibition of the removal of the 
brick clay; only a prohibition within the designated locality of its 
manufacture into bricks. And to this feature of the ordinance 
our opinion is addressed. Whether other questions would arise 
if the ordinance were broader, and opinion on such questions, we 
reserve. 

Petitioner invoke the equal protection clause of the Constitu- 
tion and charges that it is violated in that the ordinance (1) 
“prohibits him from manufacturing brick upon his property while 
his competitors are permitted, without regulation of any kind, to 
manufacture brick upon property situated in all respects similar- 
ly to that of plaintiff in error;” and (2) that it “prohibits the 
conduct of his business while it permits the maintenance wdth- 
in the same district of any other kind of business, no matter how 
objectionable the same may be, either in its nature or in the 
manner in which it is conducted.” 

If we should grant that the first specification shows a violation 
of classification, that is, a distinction between businesses which 
was not within the legislative power, petitioner’s contention en- 
counters the objection that it depends upon an inquiry of fact 
which the record does not enable us to determine. It is alleged 
in the return to the petition that brickmaking is prohibited in 
one other district, and an ordinance is referred to regulating busi- 
ness in other districts. To this plaintiff in error replied that the 
ordinance attempts to prohibit the operation of certain businesses 
having mechanical power, and does not prohibit the maintenance 
of any business or the operation of any machine that is operated 
by animal power. In other words, petitioner makes his conten- 
tion depend upon disputable considerations of classification and 
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upon a comparison of conditions of which there is no means of 
judicial determination, and upon which, nevertheless, we are 
expected to reverse legislative action exercised upon matters of 
which the city has control. 

To a certain extent the latter comment may be applied to other 
contentions; and, besides, there is no allegation or proof of 
other objectionable businesses being permitted within the dis- 
trict, and a speculation of their establishment or conduct at some 
future time is too remote. ... 

It may be that brickyards in other localities within the city 
where the same conditions exist are not regulated or prohibited, 
but it does not follow that they will not be. That petitioner’s 
business was first in time to be prohibited does not make its pro- 
hibition unlawful. And it may be, as said by the supreme court 
of the state, that the conditions justify a distinction. However, 
the inquiries thus suggested are outside of our province. . . . 

Judgment affirmed. . 


BALLENTINE V. NESTER 

Supreme Court of Missouri, 1942. 350 Mo. 58, 164 S.W.2d 378. 

Tipton, Judge. Habeas corpus. On January 28, 1942, the pe- 
tioner was convicted in the St. Louis City Court for violating 
Section 5340 of St. Louis City Ordinance 41804 (being an ordi- 
nance amending Article 36 of Chapter 34, Revised Code, City of 
St. Louis, 1936, Ordinance 40999, as amended by Ordinances 
41302, 41558, and 41604) relating to the Division of Smoke Regu- 
lation, and he was fined the sum of $100 and costs. The peti- 
tioner refused to pay the fine, and he was thereupon ordered into 
the custody of Thomas Nester, City Marshal of the City of St. 
Louis, in accordance with an order of execution, detention, and 
judgment issued by that court. 

Thereafter, he filed in this court a petition for a writ of habeas 
corpus, in which he attacks the validity of that ordinance for the 
reasons that it conflicts with the provisions of the 14th Amend- 
ment of the Constitution of the United States; Article n. Section 
30, and Article HI, Section 1, Article IV, Section 53, Subsections 
(26) and (32) of our State Constitution, Mo.R.S.A.; Sections 
6540, 7442, and 14619, Revised Statutes of Missouri, Mo.R.S.A. §§ 
6540, 7442, 14619; and Article IV, Section 2, and Article Xm, 
Section 14, Subsection (a) of the St. Louis City Charter. 

Section 5340 of the Ordinance above referred to reads as fol- 
lows: 
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“Section 5340. Importation, Sale, Use or Consumption of Cer- 
tain Coals Prohibited. It shall be unlawful to import, sell, offer 
for sale, expose for sale, exchange, deliver or transport for use 
and consumption in the City of St. Louis, or to use or consume in 
the City of St. Louis, any coal in sizes which will pass through a 
two inch circular opening or its equivalent, which contains in ex- 
cess of twelve per cent ash or two per cent sulphur on a dry basis, 
unless such coal, before importation or sale in the City of St. 
Louis has been cleaned by a process known as crashing, so that 
when said coal is so washed it shall contain no more than twelve 
per cent ash on a dry basis; and such coal can only be used or 
consumed in approved mechanical fuel-burning equipment; pro- 
vided the provisions of this section shall not apply to any coal 
with a volatile content of less than 23 per cent on a dry basis. 
The term ‘washing,’ as used in this section, is meant to include 
purifying, cleaning or removing impurities by mechanical process- 
es of removing refuse from coal, regardless of the cleaning 
medium used, (a) It shall be unlawful to import, sell, offer for 
sale, expose for sale, exchange, deliver, or transport for use and 
consumption in the City of St. Louis, or to use or consume in the 
City of St. Louis, any solid fuel for hand-firing or surface burn- 
ing types of equipment which does not meet the standard of a 
smokeless solid fuel as set forth in this section, (b) Smokeless 
solid fuel for the purpose of the enforcement of this ordinance 
shall be considered a Ibiel the volatile content of which is 23 per 
cent or less on a dry basis. Provided, however, that if a fuel con- 
tains volatile matter in excess of 23 per cent on a dry basis, it 
shall be acceptable under the terms of this ordinance provided 
that it meets the same standards in regard to smoke production 
as that of a fuel containing less than 23 per cent volatile matter 
on a dry basis, and subject to the following conditions in order to 
ascertain whether or not such standards are met: (1) Complete 
plans and specifications of such process must be submitted to the 
Commissioner of Smoke Regulation, and from time to time any 
additional information he may reasonably require regarding the 
product. (2) An adequate supply of the finished product must 
be made available to the Commissioner of Smoke Regulation to 
conduct whatever tests he deems necessary to establish its value 
as a smokeless solid fuel. (3) Any person, firm or corporation 
whose product is submitted to such tests must pay in advance all 
expenses necessary to the attendant tests. The Commissioner of 
Smoke Regulation shall be authorized to publish a list of brands 
or trade names of smokeless solid fuels as defined under this 
section, and to compile and publish from time to time statistics 
in reference to the supply, prevailing prices and other pertinent 
facts for the guidance of the public.” 
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The information under which the petitioner was convicted 
charges the petitioner as follows: “In this to-wit: In the City 
of St. Louis, and State of Missouri, on the 26th day of January, 
1942, the said Bruce Ross Ballentine did then and there, to vrit: 
use and consume, import, sell, offer for sale, expose for sale, ex- 
change, deliver and transport for use and consumption in the 
City of St. Louis and to be used and consumed in said City, solid 
fuel for hand-firing equipment, said fuel having a volatile con- 
tent in excess of 23 per cent on a dry basis and not acceptable 
under the standards in regard to smoke production as that of a 
fuel containing less than 23 per cent volatile matter on a dry 
basis and not subject to the conditions to ascertain whether or 
not such standards were met as provided in said sections and 
Ordinance. Contrary to the Ordinance in such cases made and 
provided.” ... 

Petitioner contends that the ordinance is not and cannot be a 
bona fide health regulation because it does not regulate noxious 
or deleterious gases that are given off in the burning of coal 
and the injury that results to the individual who breathes these 
gases depends upon the chemical components of the substance 
burned and not on the manner of burning the coal. It is true 
the Ordinance makes only the emission of dense smoke unlaw- 
ful; it contains no provision that tends to regulate or prevent the 
discharge of deleterious gases into the air. The legislative au- 
thorities may classify with reference to an evil to be prevented, 
and legislation designed to prevent one evil is not void because it 
does not prevent another. “It is not enough to invalidate the law 
that others may do the same thing and go unpunished, if, as a 
matter of fact, it is found that the danger is characteristic of the 
class named.” Patsone v. Pennsylvania, 232 U.S, 138, loc. cit. 
144, 34 S.Ct. 281, loc. cit. 282, 58 L.Ed. 539, quoted with ap- 
proval in Blind v. Brockman, 321 Mo. 58, 12 S.W.2d 742. A 
lawmaking body “may direct its law against what it deems the 
evil as it actually exists without covering the whole field of pos- 
sible abuses, and it may do so none the less that the forbidden 
act does not differ in kind from those that are allowed.” Central 
Lumber Company v. South Dakota, 226 U.S. 157, loc. cit. 161, 33 
S.Ct. 66, loc. cit. 67, 57 L.Ed. 164. We hold that the fact the 
ordinance does not regulate deleterious gases that are emitted 
into the air do^ not invalidate it. 

While we do not understand that the petitioner claims the 
City of St. Louis is without power to pass an ordinance to abate 
dense smoke, he does contend that this particular ordinance is 
void. He makes the point that “an ordinance which, without 
statutory authority, divides bituminous coal into five (5) classes 
and definitely and distinctly prohibits the use of and aU trafllc 

Fokdham Local Gov.XJ.O.B.--54 
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in coal of certain sizes, kinds or qualities is not valid, for it is 
the settled law of this State that a municipal corporation has no 
power by ordinance to declare that to be a nuisance which is not 
such in fact, or to suppress in part or in toto any business within 
its limits which is not a nuisance per se.” 

The City of St. Louis is a municipal corporation and can exer- 
cise only such “powers as have been specifically conferred on it 
by special charter or general law, and in either express terms 
or by reasonable implication.” See Arkansas-Missouri Power 
Corporation v. City of Kennett, 348 Mo. 1108, 156 S.W.2d 913, 
and cases cited therein. 

Our state legislature has declared that in all cities having over 
100,000 inhabitants, “The emission or discharge into the open 
air of dense smoke within the corporate limits of any city of this 
state is hereby declared to be a public nuisance.” Section 7575, 
E.S.Mo.1939, MO.R.S.A. § 7575. WhUe Section 7576 provides 
that “all cities to which the provisions of the preceding section 
are applicable are hereby empowered to enact all necessary or 
desirable ordinances, not inconsistent with the provisions here- 
in, nor the Constitution, nor any general law of this state, in or- 
der to carry out the provisions of said section.” The City of St. 
Louis has over 100,000 inhabitants, and, therefore, it has the 
power to enact ordinances to abate the public nuisance of having 
dense smoke discharged into the open air within its corporate 
limits. It is to be noted that the above sections do not state the 
method or details of exercising this power granted to the cities 
to which these sections are applicable. “ . . . the rule is 

firmly established that where there is an express grant to a city 
without the method or details of exercising such power prescribed, 
the City Council has authority to exercise the power granted it in 
any reasonable and proper manner. State ex rel. City of Mem- 
phis v. Hackman, 273 Mo. 670, 202 S.W. 7.” Dodds v. Kansas 
City, 347 Mo. 1193, 152 S.W.2d 128, loc. cit. 131; Arkansas-Mis- 
souri Power Corporation v. City of Kennett, supra. There can 
be no doubt that under the above sections that the legislative de- 
partment of the City of St. Louis has the power to abate the 
smoke nuisance in the city by any reasonable method. To accom- 
plish that object, it enacted Section 5340, supra. This section 
sought to obtain that object by regulating the kind of coal that 
can be burned in that city. That is, by diwding bituminous coal 
into five classes, regulating the sizes, kinds, and qualities of coal 
that can be used, and the types of furnaces in which certain coals 
may be burned. “That the smoke nuisance is directly contributed 
to eind almost wholly caused by burning of soft or bituminous 
coal is a matter of general knowledge, . . . . Ordinary soft 

coal contains from 32 to 40 per cent, of volatile matter. Dense 
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smoke is caused by the volatile matter in the coal being distilled 
without being burned, and the tendency of coal to produce dense 
smoke depends on the amount of volatile matter in the coal. 
‘Smokeless coal’ is a trade or commercial term applied to a grade 
of soft coal in which the volatile matter runs from 16 to 21 per 
cent.” State v. Chicago, M. & St. P. Ry. Co., 114 Minn. 122, 
130 N.W. 545, loc. cit. 547, 33 L.R.A.,N.S., 494, Ann.Cas.l912B, 
1030. The public policy or wisdom of a regulation in regard to 
the use of soft coal is for the legislature to determine and not 
the courts. Our state legislature, by Section 7576, supra, has 
granted the city power to abate dense smoke that it has declared 
by Section 7575, supra, to be a public nuisance. See State v. 
Tower, 185 Mo. 79, 84 S.W. 10, 68 L.R.A. 402. In Nelson v. City 
of Minneapolis, 112 Minn. 16, 127 N.W. 445, 447, 29 L.R.A.,N.S., 
260, it is said; “The methods, regulations, and restrictions to be 
imposed to attain, so far as may be, results consistent with the 
public welfare, are purely of legislative cognizance. The courts 
have no power to determine the merits of conflicting theories, 
nor to declare that a peuticular method of advancing and pro- 
tecting the public is superior or likely to insure greater safety 
or better protection than others. The legislative determination 
of the methods, restrictions, and regulations is final, except when 
so arbitrary as to be violative of the constitutional rights of the 
citizens.” 

From what we have just said, it follows that the City of St. 
Louis has been granted the power under Section 7575 and 7576 
to pass the ordinance in question, and it is a valid regulation of 
the dense smoke nuisance, unless it violates some statutory or 
constitutional provision which we will later discuss. Having de- 
termined that the city has the power to enact an ordinance to 
regulate the dense smoke nuisance under the above sections of 
our state laws, it will be unnecessary to determine if it has such 
power under its charter. 

Petitioner claims that the ordinance “is class legislation in that 
it arbitrarily distinguishes between the kinds of apparatus in 
which coal may be burned and grants to the operators of one 
kind of apparatus the privil^es of using grades of coal, the use 
of which is denied to those possessing other and different kinds 
of apparatus.” 

Petitioner was convicted of using coal having a volatile con- 
tent in excess of 23 per cent on a dry basis in hand firing equip- 
ment in violation of Section 5340, supra, whUe under this ordi- 
nance the same coal mechanically fired would be lawful; there- 
fore, petitioner contends that the ordinance is void because it 
arbitrarily creates classes of bituminous coal. [There are other 
classifications of coal under this section.] 
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Is Section 5340, supra, void because it arbitrarily creates class- 
es of bituminous coal that may be used under certain conditions 
within the limits of the City of St. Louis ? 

“A classification for legislative purposes must rest upon some 
difference which bears a reasonable and just relation to the act 
in respect to which the classification is proposed. It cannot be an 
arbitrary classification. The Legislature may pass laws applica- 
ble to a particular class of individuals, but such laws must bear 
equally upon all individuals coming naturally within the class. 
The Legislature may not classify by chaz’acteristics or qualities 
which might distinguish individuals unless that distinction ap- 
pli^ to the particular matter under consideration.” Ex parte 
French, 315 Mo. 75, loc. cit. S3, 285 S.W. 513, loc. cit. 515, 47 
A.L.R. 688. ... 

The state legislature has declared that the discharge of dense 
smoke in the City of St. Louis to be a nuisance per se. State v. 
Tower, supra. This ordinance was enacted to prevent that nui- 
sance and not to punish the maintenance of the nuisance. 

Coal burned mechanically tends to create less smoke than 
the same coal burned by hand. Coal burned mechanically is 
distributed evenly in the fire box of the furnace and would 
tend to produce less smoke than coal that is distributed unevenly 
by hand, and this is true even if firing by hand is carefully per- 
formed. Since there is a reasonable classification between how 
the same coal is burned, and it applies equally and uniformly to 
all coal users in the City of St. Louis, we cannot say that it is an 
arbitrary classification. 

Our view is supported by the case of State v, Chicago, M. & 
St. P. Ry. Co., supra, 130 N.W. loc. cit. 550, wherein it is said: 
“Legislation designed to prevent a smoke nuisance, to be equal 
and uniform, need not apply alike to ‘all soft coal users,’ with- 
out regard to the widely different conditions, related to the re- 
sulting smoke, surrounding such use by different users. The 
proper basis of the classification adopt^ by the Legislature is 
the relationship of burning soft coal in the different kinds of 
plants to the smoke nuisance.” 

We hold that as Section 5340, supra, classified coal to be used 
according to its ash, sulphur, and volatile contents, and the type 
of furnace in which these various classifications of coal may be 
burned bears a reasonable relation to the dense smoke nuisance, 
the ordinance is not an arbitrary classification as it applies equal- 
ly to all users of coal of the same classification. 

The next point raised by the petitioner in his brief is (a) that 
the ordinance requires the user of coal to analyze its contents be- 
fore he can purchase the coal, and (b) that a seller of coal must 
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know before he sells coal that the purchaser has a proper furnace 
to bum the particular coal sold, and, therefore, the ordinance is 
unreasonable and void. 

The petitioner goes on to state instances where an innocent 
purchaser may unwittingly have purchased coal not acceptable 
under the prescribed standards, and where the seller may have 
innocently sold coal to a customer who did not have a furnace 
acceptable imder the prescribed standards. The record does 
not present any such questions. When the petitioner is charged 
with an offense innocently committed under the hypothesized cir- 
cumstance or that when charged with violating Section 5340, 
supra, that his defense is that he innocently violated this section 
will be the appropriate time to deal vsdth these academic ques- 
tions. 

However, we cannot help but call attention to that part of 
Section 5340, supra, which reads; “The commissioner of smoke 
regulation shall be authorized to publish a list of brands or trade 
names of smokeless solid fuels as defined under this section, 
and to compile and publish from time to time statistics in refer- 
ence to the supply, prevailing prices and other pertinent facts 
for the guidance of the public.” 

Petitioner’s fourth point as stated in his brief is as follows: 
“(a-b) Nowhere in the statutes. Sections 7575 and 7576, R.S.Mo. 
1939 [Mo.R.S.A. §§ 7575, 7576], which authorizes the city to 
legislate in matters relating to dense smoke, or in the charter, 
is the power granted to the city assembly to arbitrEuily outlaw 
the use of coal of any particular grade, size or quality. On the 
contrary, the provisions of Section 14619, R.S.Mo.l939 [Mo.R.S. 
A. I 14619] , expressly require the use of Missouri coal, by Mis- 
souri institutions of the kind located in St. Louis under stated 
conditions . . . We have just nded that the city under its 

police power may classify coal to be used according to its ash, 
sulphur, and volatile contents, and that this classification bears 
a reasonable relation to the dense smoke nuisance referred to in 
Sections 7575 and 7576, supra, and that as these sections do 
not prescribe the methods or details as to how to abate the smoke 
nuisance, the city has the right to use any reasonable method to 
attain the desired result. 

Nor do we think this section, in regulating the use of coal, 
violates the due process and the equal protection of the 14th 
Amendment of the Federal Constitution. In passing upon a 
somewhat similar ordinance, in the case of Northwestern Laun- 
dry v. Des Moines, 239 U.S. 486, 36 S.Ct. 206, loc. cit. 208, 60 
L.Ed. 396, loc. cit 401, the Supreme Court of the United States 
said: 
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“So far as the Federal Constitution is concerned, we have no 
doubt the state may by itself, or through authorized municipal- 
ities, declare the emission of dense smoke in cities or populous 
neighborhoods a nuisance and subject to r^traint as such; and 
that the harshness of such legislation, or its effect upon business 
interests, short of merely arbitrary enactment, are not valid 
constitutional objections. Nor is there any valid Federal consti- 
tutional objection in the fact that the regulation may require the 
discontinuance of the use of property, or subject the occupant 
to large expense in complying with the terms of the law or ordi- 
nance.” ... 

For the reasons above stated, it follows that the petitioner 
should be remanded to the City Marshal of the City of St Louis. 
It is so ordered. 


(2) Public Safety — BuUding Regulation 

It is a commonplace that power to regulate various subjects 
and activities has freely been devolved upon one or more types 
of general-function units of local government. We wiU focus 
here upon building regulation because of its nexus with planning 
and zoning. 

Certain phases of the regulation of building design, construc- 
tion, alteration and repair, in the interest of public health and 
safety, are quite commonly covered by statute. The New York 
Multiple Dwelling Law is illustrative. Perhaps places of public 
assembly are as good examples as any of the types of structures 
with lespect to which state-wide regulation of building is clearly 
appropriate. Thus, the state building code in Ohio applies only 
to theatres and assembly halls and to school buildings. Ohio Gen. 
Code § 12600-1 (Page, 1937). The Wisconsin code is broader; 
it applies to all buildings for commercial, industrial and public 
use. Wis.Stat. § 101.01 et seq. (1945) and Order 5003, Wiscon- 
sin State Building Code (1942) , See also P. S. Habermann and 
J. W. Hofeldt, “The Wisconsin State BuUding Code” 1947 Wis. 
L.Rev.372. 

For the most part building code enactment and administration 
has been a province of local government, principally of the 
municipalities. This, of course, permits of docal variations but 
that is hardly as strong a ground for local autonomy as admin- 
istrative considerations. Theoretically the subject could be cov- 
ered at the state level. Wisconsin has demonstrated that by 
delegation of code-making to an administrative agency a high 
degree of flexibUity can be attained. Habermann and Hofeldt, 
op. cit. supra. It would be quite a problem, however, for a state 
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agency to administer a code as to all types of construction in 
every nook and cranny of the commonwealth. It is necessary, 
too, that building code and local zoning administration be cor- 
related. 

Legal requirements as to the publication of ordinances render 
the adoption of a lengthy building code so expensive that the 
burden might be insupportable in some communities. There 
are a number of private organizations, such as the National 
Board of Fire Underwriters, which have done a great deal of 
technical work in developing standard building codes and whose 
efforts tend toward code standardization on a regional or national 
scale. These factors have contributed to the emergence of a 
body of opinion favoring local adoption, by reference, of the pro- 
visions of so-called model or standard building codes. In the ab- 
sence of enabling legislation this procedure may be subject to 
attack as unauthorized or violative of publication requirements. 
Cawley v. Northern Waste Co., 239 Mass. 540, 132 N.E. 365 
(1921) ; State v. WaUer, 143 Ohio St. 409, 55 N.E.2d 654 (1944). 
Enabling legislation already exists in a number of states. 

There is always the possibility in public regulation that the 
economic group being regulated will so influence the regulatory 
process as to pervert it to their special advantage at the expense 
of the public interest. This danger is obvious in the field of build- 
ing regulation. 

It should be noted that in the adoption of a code by reference 
plain identification of the matter being adopted would be neces- 
sary. An attempt, moreover, presently to adopt future changes 
In a standard or model would involve a delegation of legislative 
power to private persons or agencies. The proper procedure 
would be to adopt a certain publication or edition of the standard 
or model and later to adopt, if desired, any change or revision 
after it was made. 

The City of Atlanta, Georgia, in 1945, adopted by reference 
the 1943 edition of the building code recommended by the Na- 
tional Board of Fire Underwriters. In Berry v. City of Atlanta, 
75 Ga.App. 278, 43 S.E.2d 191 (1947), the Court of Appeals de- 
cided that the re-roofing of a house constituted repairs, not al- 
terations, and, thus, fell within an express exception to the re- 
quirement of a building permit. 

Building codes have been much criticized of late. A principal 
count of the critics has been that the codes are antiquated and, 
thus, bar the use of new materials and methods. The code- 
draftsman must have reliable reference standards both of quality 
for materials and of good practice in design and installation of 
materials. Both public and private agencies have contributed 



through use of laboratory research and practical experience to 
the development of a growing number of standards. It is the 
problem of the authority adopting a code to get standards effec- 
tively articulated in the code and to provide flexibility with re- 
spect to new or changing standards. G. N. Thompson, “The 
Problem of Building Code Improvement” 12 Law and Contemp. 
Prob. 95 (1947). Mr. Thompson subjects criticisms of existing 
codes to a considerable discount. 

QUEENSIDE HILLS REALTY CO., Inc., v. SAXL 

Supreme Court of the United States, 1946. 328 U.S. 80, 66 S.Ct. 850. 

Mr. Justice Douglas delivered the opinion of the Court. 

In 1940 appellant constructed a four story building on the Bow- 
ery in New York City and since that time has operated it as a 
lodging house. It was constructed so as to comply with all the 
laws applicable to such lodging houses and in force at that time. 
New York amended its Multiple Dwelling Law in 1944,^® pro- 
viding, inter alia, that lodging houses “of non-fireproof construc- 
tion existmg prior to the enactment of this subdivision” should 
comply with certain new requirements.^ Among these was the 
installation of an automatic wet pipe sprinkler system. Appel- 
lant received notice to comply with the new requirements and 
thereupon instituted this suit in the New York courts for a de- 
claratory judgment holding these provisions of the 1944 law un- 
constitutional and restraining their enforcement. 

The bill alleged that the building was safe for occupancy as a 
lodging house and did not constitute a fire hazard or a danger to 
the occupants; that it complied with all building laws and regu- 
lations at the time of its construction; that part of it was fire- 
proof and that the rest was so constructed as not to be danger- 
ous to occupants; that the regulations existing prior to 1944 were 
adequate and sufficient to prevent loss of life in lodging houses 
of this particular type. It was further alleged that this lodging 
house has a market value of about $25,000, that the cost of com- 
plying with the 1944 law would be about $7,500; and that the 
benefits to be obtained by the changes were negligible. By rea- 
son of those circumstances the 1944 law was alleged to violate the 
due process clause of the Fourteenth Amendment. It was also 
alleged to violate the equal protection clause of the Fourteenth 
Amendment since it was applicable to lodging houses “existmg” 

15 [Footnotes renumbered.] Laws 1929, c. 713; Consol.Laws, c. 61A.. 

■ 16 Laws " 1944, c. 'SSS. 

Sec. 4. 

followed a disastrous fire in an old lodging house in New York City 
in, which ' there was , a .conside,rahle 'loss; of life,-, 
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prior to the 1944 law but not to identical structures erected there- 
after. Appellee answered, denying the material allegations of 
the bill, and moved to dismiss. The Supreme Court granted the 
motion. The Appellate Division affirmed without opinion. 269 
App.Div. 691, 54 N.Y.S.2d 394. On appeal to the Court of Ap- 
peals the judgment was likewise affirmed without opinion. 294 
N.Y. 917, 63 N.E.2d 116. The case is here on appeal, the Court 
of Appeals having certified by its remittitur that questions in- 
volving the Fourteenth Amendment were presented and necessa- 
rily passed upon. 295 N.Y. 567, 64 N.E.2d 278. 

Little need be said on the due process question. We are not con- 
cerned with the wisdom of this legislation or the need for it. Olsen 
V. Nebraska, 313 U.S. 236, 246, 61 S.Ct. 862, 85 L.Ed. 1305, 1309, 
133 A.L.R. 1500. Protection of the safety of persons is one of the 
traditional uses of the police power of the States. Experts may 
differ as to the most appropriate way of dealing with fire hazards 
in lodging houses. Appellant, indeed, says that its building, far 
from being a fire-trap, is largely fireproof; and to the extent that 
any fire hazards exist, they are adequately safeguarded by a fire 
alarm system, constant watchmen service, and other SEifety ar- 
rangements. But the legislature may choose not to take the 
chance that human life will be lost in lodging house fires and adopt 
the most conservative course which science and engineering offer. 
It is for the legislature to decide what regulations are needed to 
reduce fire hazards to the minimum. Many types of social legis- 
lation diminish the value of the property which is regulated. The 
extreme cases are those where in the interest of the public safety 
or welfare the owner is prohibited from using his property. Rein- 
man v. Little Rock, 237 U.S. 171, 35 S.Ct. 511, 59 L.Ed. 900; Hada- 
check V. Sebastian, 239 U.S. 394, 36 S.Ct. 143, 60 L.Ed. 348, Ann. 
Cas,1917B, 927; Pierce Oil Corp. v. Hope, 248 U.S. 498, 39 S.Ct. 
172, 63 L.Ed. 381. We are dealing here with a less drastic meas- 
ure. But in no case does the owner of property acquire immunity 
against exercise of the police power because he constructed it in 
fuU compliance with the existing laws. Hadacheck v. Sebastian, 
supra (239 U.S. p. 410, 36 S.Ct. 143, 60 L.Ed. 356, Ann.Cas.l917B, 
927). And see Chicago, B. & Q. R. Co. v. Nebraska, 170 U.S. 57, 
18 S.a. 513, 42 L.Ed. 948; Hutchinson v. Valdosta, 227 U.S. 303, 
33 S.Ct. 290, 57 L.Ed. 520. The police power is one of the least 
limitable of governmental powers, and in its operation often cuts 
down property rights. Block v. Hirsh, 256 U.S. 135, 155, 41 S.Ct. 
458, 65 L.Ed. 865, 870, 16 A.L.R. 165. And see Plymouth Coal Co. 
v. Pennsylvania, 232 U.S. 531, 34 S.Ct. 359, 58 L.Ed. 713. Appel- 
lant may have a lodging house far less hazardous than the other 
existing structures regulated by the 1944 law. Yet a statute may 
be sustained though some of the objects affected by it may be 



858 Community Planning and Development Ch. 8 

wholly innocent. Purity Extract & Tonic Co. v. Lynch, 226 U.S. 
192, 204, 33 S.a. 44, 57 L.Ed. 184, 188. The question of validity 
turns on the power of the legislature to deal with the prescribed 
class. That power plainly exists here. 

Appellant’s claim of lack of equal protection is based on the 
following argument : The 1944 law applies only to existing lodging 
houses; if a new lodging house were erected or if an existing build- 
ing were converted into a lodging house, the 1944 law would be 
inapplicable. An exact duplicate of appellant’s building, if con- 
structed today, would not be imder the 1944 law and hence could 
be lawfully operated without the installation of a wet pipe sprink- 
ler system. That is said to be a denial of equal protection of 
the laws. 

The difficulty is that appellant has not shown that there are in 
existence lodging houses of that category which will escape the 
law. The argument is based on an anticipation that there may 
come into existence a like or identical class of lodging houses 
which will be treated less harshly. But so long as that class is 
not in existence, no showing of lack of equal protection can possi- 
bly be made. For under those circumstances the burden which 
is on one who challenges the constitutionality of a law could not 
be satisfied. Metropolitan Casualty Ins. Co. v. Brownell, 294 U.S. 
580, 584, 55 S.Ct. 538, 79 L.Ed. 1070, 1072. The legislature is en- 
titled to hit the evil that exists. Patsone v. Pennsylvania, 232 U.S. 
138, 144, 34 S.a. 281, 58 L.Ed. 539, 543; New York ex rel. Biyant 
V. Zimmerman, 278 U.S. 63, 49 S.a. 61, 73 L.Ed. 184, 62 A.L.R. 
785; Bain Peanut Co. v. Pinson, 282 U.S. 499, 51 S.a. 228, 75 
L.Ed. 482. It need not take account of new and hypothetical in- 
equalities that may come into existence as time passes or as con- 
ditions change. So far as we know, the 1944 law may have been 
designed as a stop-gap measure to take care of a pressing need 
until more comprehensive legislation could be prepared. It is 
common knowledge that due to war conditions there has been 
little construction in this field in recent years. By the time new 
lodging houses appear they, too, may be placed under the 1944 
law; or different legislation may be adopted to take care both of 
the old and the new on the basis of parity. Or stricter standards 
for new lodging houses may be adopted. In any such case the as- 
serted discrimination would have turned out to be fanciful, not 
real. The point is that lack of equal protection is foimd in the ac- 
tual existence of an invidious discrimination (Truax v. Raich, 239 
U.S. 33, 36 S.a. 7, 60 L.Ed. 131, L.R.A.1916D, 545, Ann.Cas. 
1917B, 283; Skinner v. Oklahoma, 316 U.S. 535, 62 S.a. 1110, 86 
L.Ed. 1655, not in the mere possibility that there will be like or 
similar cases which will be treated more leniently. 

Affirmed. 
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Mr. Justice Rutledge concurs in the result. 

Mr. Justice Jackson took no part in the consideration or deci- 
sion of this case. 


LOWER MERION TOWNSHIP v. GALLUP 

Superior Court of Pennsylvania, 1946. 

158 Pa.Super. 672, 46 A.2d 35. Appeal dismissed, 329 U.S. 669, 67 S.Ct. 92. 

Arnold, Judge. This case involves the validity of a building 
code ordinance, as it is applied to house trailers. 

' This Court held in Township of Lower Merion v. Harrison, 84 
Pa.Super. 574, that the then legislation ^ did not confer the power 
to classify buildings according to use and occupancy in a building 
code, but only to make regulations irrespective of use. Such pow- 
er was supplied by the Township Code of 1931, P.L. 1206, 53 P.S. 
§ 19092 — 201 et seq.** “This control by the building laws and the 
municipal regulations founded thereon is basically the same as 
that imposed by the zoning ordinances . . . .” Common- 

wealth ex rel. Shooster v. Devlin, 305 Pa. 440, 445, 158 A. 161, 163. 

In 1931 appellee enacted a building code fixing certain mini- 
mum I'equirements relating to light, air, sanitation and safety of 
buildings thereafter erected. The buildings were classified ac- 
cording to use, among them dwellings. Penalties were provided 
for those who built, used or permitted to be used any nonconform- 
ing buildings, including dwellings. 

The validity of the original Building Code of 1931 is not chal- 
lenged by the appellant as being invalid or unreasonable in any 
particular. It is a clear violation of this ordinance to build and 
use as a dwelling a nonconforming house such as, for instance, 
the familiar tourist camp cabin. It is no less a violation where 
the cabin is built without, and then moved into, the township and 
occupied as a dwelling. 

In 1940 the township amended its building code by adding sec- 
tion 200, reading: “House trailer means any vehicle for living or 
sleeping purposes. If a house trailer is used for living or sleeping 

[Footnotes renumbered.] Act of 1917, P.L.1115, as amended by Act of 
1919, P.L. 424. 

20 ‘‘'I'jie corporate power . . , shall be vested in the board of township 

commissioners. The board shall have power . . . 

“XVIII. To make regulations for the construction of new buildings and 
the alteration and repair of old ones, and to require that before the work be- 
gins municipal approval of the plans and specifications therefor be secured; 
to classify hidWmgs or parts of 'bmlMnm according to the me to le made of 
them; to specify the mode of construction of such different classes of build- 
ings 53 P.S. § 19092-»1502. (Italics supplied.) 
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purposes within the township for an aggregate of more than thirty 
days in any period of one year, it shall be considered as a single 
family dwelling for all purposes of this ordinance.” 

Admittedly defendant, subsequent to 1940, permitted house 
trailers to be placed on his ground and to be used and occupied 
as dwellings, and the identical trailers have remained there and 
been used as dwellings for several years without interruption. 
Admittedly they do not conform to the requirements of the build- 
ing code in a great number of respects, including sanitation and 
windows. This subjected him to the penalty imposed and from 
which he appealed. 

A house trailer is simply a mobile house. It is as much a dwell- 
ing as any house which is buUt on a foundation and therefore not 
mobile. Indeed these house trailers were not resting on wheels 
but were “up on boxes, or some jacks of some sort.” Some “from 
thefloorof the trailer to the ground [were] covered around . . . 
with what appeared . . . to be a shingle, or composition . . . 
for breaking the wind.” Sidewalks leading to each were con- 
structed. Each was connected wdth water and electric lines. 
Communal lavatory and laundry facilities were provided by the 
defendant. 

To say that these were not dwelling houses is em attempt to 
fictionalize a reality. They were used and intended to be used as 
homes, and were as much dwellings as any similarly sized struc- 
tures could be. In fact they contained household conveniences 
rarely present in houses so small. They differed from the ordi- 
nary house only in respect to the ease with which they could be 
moved. They were very similar to the tourist cabins so frequently 
found along our highways. 

The building code is not an attempt to regulate or prohibit a 
trailer camp, which the appellant contends can only be done under 
a zoning ordinance. This clearly appears from the clause that 
the trailer is not to be considered a dwelling until it has remained 
30 days. This is a fair standard by which to determine whether 
the use is temporary and transient, and therefore legal, or settled 
and fixed, and therefore illegal. If the local government cannot 
fix a thirty day limit it can as well be argued that no limit can be 
fixed, which in turn means that permanency cannot be avoided. 

In Indiana a thirty day limitation was sustained. Spitler v. 
Town of Munster et al., 1938, 214 Ind. 75, 14 N.E.2d 579, 115 
A.L.R. 1395; in Ohio a sixty day limitation. Renker v. Village of 
Brooklyn, 1942, 139 Ohio St. 484, 40 N.E.2d 925; and in Michigan 
a ninety day limitation. Cady v. City of Detroit, 1939, 289 Mich. 
499, 286 N.W. 805. In each of these cases the power was con- 
ferred on the local government. In the cases striking down such 
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provisions such power was not conferred or was in conflict with 
another statute, as in the later Michigan case of Richards v. City 
of Pontiac, 1943, 305 Mich. 666, 9 N.W.2d 885.®i The case at bar 
is one of first impression in Pennsylvania, but is controlled by the 
principle of local self-government having the right to exercise all 
powers conferred. 

It is argued that a current house shortage ought to make 
this restriction void. That might be an argument why the local 
authorities ought not to enforce the ordinance, but certainly can- 
not render this judgment invalid. With neither the wisdom of the 
ordinance nor the rationality of its enforcement have we anything 
to do. These have been confided by our Constitution, not to the 
courts, but to the other two co-ordinate branches of the govern- 
ment. In Commonwealth v. Schaeffer, 98 Pa.Super. 265, at page 
269, Judge Baldrige (now President Judge) stated: “It is our 
duty, instead of defeating the purpose of an ordinance and xdtiat- 
ing it, to resolve any doubt in regard to its construction in favor of 
its validity.” 

Judgment affirmed.*® 


(3) Restrictions in Deeds 

The advanced student will be familiar with the development of 
so-called equitable servitudes, restrictions or covenants as private 
instruments of land use control. They have been widely used to 
preserve the integrity of more or less exclusive residential areas 
developed by private enterprise. They permit of various require- 
ments as to cost of structures, floor space, cubic content and 
related matters, which might be questioned if laid down in a pub- 
lic regulation such as a zoning ordinance. They are necessarily 
confined in their reach, however, to the limited area controlled by 
the persons establishing the restrictions. This is in marked 
contrast with comprehensive zoning. A change in the character 
of the neighborhood may leave them unenforceable. (Some 
courts have applied this notion narrowly, however. Thus, in 
Missouri, the change must have occurred in the restricted area; 
changes in surrounding territory are not enough. Swain v. Max- 
well, 355 Mo. 448, 196 S.W.2d 780 [1946].) 


31 See “Automobile, Motor and Tourist Camps” by Giiaiies S. Rbyne, Execu- 
tive Director of the National Institute of Municipal Law Officers, Report No- 
75 — Legal and Administrative Problems of Municipal Regulations — ^for an able 
discussion of the various problems and respective rights. See also 115 A.L.Ii. 

33 The principal case is criticized in 45 Mich.L.Rev, 225 (1946). 
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Prior to May 3, 1948, equitable servitudes had been effective 
in some states as race segregation measures, where quite obvi- 
ously the same result could not have been achieved by govern- 
mental regulation. Residential segregation by public authority, 
even though in terms excluding whites from negro areas as well as 
the converse, was long since declared to be violative of the 
equal protection of the laws clause of the Fourteenth Amend- 
ment. City of Richmond v. Deans, 281 U.S. 704, 50 S.Ct. 407 
(1930) ; Harmon v. Tyler, 273 U.S. 668, 47 S.a. 471 (1927) ; 
Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16 (1917). While 
in some states common law or statutory rules against restraints 
upon alienation had the effect of knocking the covenants out 
entirely or limiting their life or confining the restriction to use 
as distinguished from taking of title, there was assumed to be no 
constitutional infirmity. In 1926 the Supreme Court rejected 
an attack on the constitutionality of some District of Columbia 
covenants but obviously no question of equal protection of the 
laws could have been involved. Corrigan v. Buckley, 271 U.S. 
323, 46 S.Ct. 521. 

In Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836 (May 3, 1948) , 
the Court determined that state court enforcement of covenants 
against sale to negroes was governmental action which denied 
negro purchasers equal protection of the laws. It was plainly 
asserted that the covenants standing alone did not violate the 
Fourteenth Amendment, but it remains to be seen whether the 
ingenuity of counsel will find some effective means of enforce- 
ment through self-help. On the same day it was decided that 
District of Columbia covenants should not be judicially en- 
forced both because it would invade rights protected by the 
Civil Rights Act and because it would be contrary to the public 
policy of the United States. Hurd v. Hodge, 334 U.S. 24, 68 S.Ct. 
847. See Comments 9 Ohio St.L.J. 325 (1948); 21 So.Calif.L. 
Rev.358 (1948). ' 


C. New Style — ^Comprehensive Zoning 

“Zoning is the regulation by districts under the police power 
of the height, bulk and use of buildings, the use of land and the 
density of population.” Bassett, Zoning 45 (1940). 

The Supreme Court of the United States laid the constitutional 
ground work for comprehensive urban zoning in Village of Euclid 
V. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 54 A.L.R. 1016 
(1926). It should suffice here to set out a digest of the case, 
rather than reproduce the valuable but rather lengthy opinion 
of Mr. Justice Sutherland, delivered for the court. 
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Ambler sued to enjoin enforcement of a comprehensive zoning 
ordinance. The village, a suburb of Cleveland, formed a rough 
parallelogram of about 3 % miles each way. It was traversed 
east and west by 3 principal streets: Euclid Ave. on the south, 
St. Clair Ave. through the middle and Lake Shore Blvd. on the 
north. The Nickel Plate R. R. was 1500 to 1800 feet north of 
Euclid and Lake Shore R, R. about 1600 feet farther north. 
Ambler was the owner of a tract of 68 acres situated in the west- 
ern end of the village and abutting on Euclid to the south and 
Nickel Plate to the north. Under the zoning ordinance the ad- 
joining areas to the east and west were residence zones. 

The ordinance divided the village into 6 use districts, 4 height 
districts and 4 area districts. The use districts ran from use 1, 
single family dwellings district, to use 6, industrial districts.. 
Use 1 district was restricted entirely to single family residences 
and the other districts were cumulative as to use, that is, 
any uses of a more restricted district were permitted in them. 
Ambler’s land fell in use 2 (two family houses), use 3 (apart- 
ment houses and public buildings), and use 6 (industrial). 
Ambler alleged that its land was held for industrial development 
and that for that purpose its market value was about four times 
its market value for residential use. The effect of the restric- 
tions, it was contended, was to deny Ambler due process of 
law. No effort had been made, before bringing the suit, to ob- 
tain a building permit for industrial purposes or to get relief 
through the zoning board of appeals. 

The district court held the ordinance unconstitutional and en- 
joined its enforcement. This decree was reversed by the Su- 
preme Gourt. Justices McReynolds, Van Devanter and Butler 
dissented. 

The principal points in the Sutherland opinion were: 

1. The suit was not premature and Ambler had standing to 
sue since the burden of the allegations of the bill was that the 
ordinance, of its own force, operated to reduce the value of 
Ambler’s land and destroy its marketability. 

2. Since Ambler was complaining solely of the exclusion of 
industrial use, the operation of the ordinance to exclude other 
uses on part of its tract need not be considered. 

3. Under complex modem conditions regulations which once 
might have been deemed arbitrary are commonly sustained. 
This applies to regulations excluding offensive businesses from 
residence areas. The broad regulation here will cover some in- 
offensive businesses but the inclusion of a reasonable margin tO' 
insure effective enforcement wdl not invalidate a law other- 
wise valid. 
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4. Even an exclusive residence zone is to be upheld on broad 
police power considerations such as protection of children and 
protection from fires. If considerations of this sort do not sus- 
tain the wisdom of the regulation, they are enough to avoid the 
stigma of that arbitrariness which spells unconstitutionaiity. 

The decision was addressed to the constitutionality of the 
ordinance in its general scope, which left open the matter of its 
validity as respects the application of particular provisions to 
particular circumstances. 

In Nectow V. Qty of Cambridge, 277 U.S. 183, 48 S.Ct. 447 
(1928), the Supreme Court applied the principle that paiticular 
provisions of a zoning ordinance must be reasonable. There is 
no quarrel with the idea that a zoning ordinance, although valid 
as a whole, may have particular provisions which cannot be sus- 
tained as reasonable exertions of the police power. There neces- 
sarily will be difficult border-line cases in which the zoning of 
particular property may be or appear to be rather arbitrary. 
In the Nectow case the decision was adverse to the ordinance. 
The opinion of the Court was not very helpful. The Court merely 
accepted the finding of a master, to whom the case had been re- 
ferred, that the placing of certain land suitable for business 
development in a residence zone would not promote health or 
other police power objectives. That amounted to the substitu- 
tion of the judgment of the master for that of the city govern- 
ing body not on a plain question of fact but on the relation of 
the treatment of the locus to the ends of police power regula- 
tion. Cases of this sort hinge upon the particular circumstances 
and despite the disposition of the Court to regard the determina- 
tion of the local governing body lightly, it cannot fairly be said 
that the case had served as a serious legal thorn in the side of 
effective zoning. 

Reproduction here of a comprehensive zoning ordinance of a 
medium-sized American city should provide concrete expr^sion 
of both zoning substance and procedure, afford the student a 
sample of draftsmanship and facilitate integration of the mate- 
rials covered in class. For this purpose we have looked to the 
City of Warwick, Rhode Island. 

ZONING ORDINANCE OF THE CITY OF WARWICK 

It is ordained by the City Council of the City of Warwick as 
follows: 

SECTION I: Purpose 

For the purpose of promoting the public health, safety, morals, 
and general welfare, and acting under authority of Chapter 342, 
General Laws of Rhode Island, and all amendments and additions 
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thereto, the City Council of Warwick hereby enacts this Zoning 
Ordinance to regulate and restrict the height, number of stories 
and size of buildings and other structures, the percentage of lot 
that may be occupied, the size of yards, courts, and other open 
spaces, the density of population and the location and use of 
buildings, structures and land for trade, industry, residence and 
other purposes. 

SECTION n: 

The herein zoning regulations and the districts herein set forth 
are approved and established. The Zoning Map and the Record 
Book of Lot Classifications which accompany this Ordinance, 
bearing the signature of the City Engineer, and dated Jime 21, 
1945, are hereby declared to be a part hereof. No building or 
land shall be used and no building shall be erected or structurally 
altered except in conformity with the regulations herein pre- 
scribed. 

SECTION ni: Districts 

For the purpose of this Ordinance the City of Warwick is 
hereby divided into Six (6) classes of districts, designated as 
follows: 

1. Residence AA Districts 

2. Residence A Districts 

3. Residence B Districts 

4. Residence C Districts 

5. Business D Districts 

6. Industrial E Districts 

SECTION IV: Residence AA Districts 
In a Residence AA District the following regulations shall 
apply: 

(A) Residence AA District Uses: 

A building may be erected, altered, or used, and a lot or 
premises may be used for any of the following purposes and 
no other: 

1. One single family detached dwelling. 

2. Church, public or parochial school, college, library, 
museum. 

3. Philanthropic or religious institution, other than a 
penal or correctional institution. 

(B) Accessory Uses: 

In a Residence AA District a use accessory to an authorized 
use shall be permitted subject to the provisions of sub-sec- 
tion (A) of Section X. 

Fobdham IfQCAi. Gov.Ij,O.B,— 55 
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iC) Area of Lot: 

In a Residence AA District the minimum lot area for each 
principal building hereafter erected shaU be 40,000 square 
feet. 

(D) Street Frontage: 

In a Residence AA District the minimum street frontage for 
each building hereafter erected shall be 150 feet, 

(E) Front Yards: 

In a Residence AA District every building hereafter erected 
shall have a front yard not less than 30 feet in depth between 
a front street line and the building, and not 1^ than 30 feet 
in depth between a side street line and the building. 

(F) Side Yards: 

In a Residence AA District every building hereafter erected 
shall have a side yard not less than 30 feet in width along 
each lot line. 

(G) Bear Yards: 

In a Residence AA District every building hereafter erected 
shall have a rear yard not less than 30 feet in depth. 

(H) Height: 

In a Residence AA District no building may be erected to a 
height in excess of 40 feet. 

SECTION V : Bes^ence A Districts: 

In a Residence A District the following r^ulations shall 
apply: 

(A) Residence A District Uses: 

In a Residence A District a building may be erected, altered, 
or usedy and a lot or premises may be used for a use per- 
mitted in a Residence AA District, 

(B) Accessory Uses: 

In a Residence A District a use accessory to an authorized 
use shall be permitted subject to the provisions of sub-sec- 
tion (A) of Section X. 

(C) Area of Lot: 

In a Residence A District the minimum lot area for each 
building hereafter erected shall be as follows: 

1. For each single family detached dwelling, 10,000 
square feet. 

2. For a philanthropic or religious institution, church, 
public or parochial school, college, library, or 
museum, 40,000 square feet. 

FOEDBAMLOCiL GOV.U.03. 
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(D) Street Frontage- 
In a. Residence A District the minimum street frontage for 
each building hereafter shall be as follows: 

1. For each single family detached dwelling, 100 feet. 

2. For a philanthropic or religious institution, church, 
public, or parochial school, college, library, or mu- 
seum, 150 feet. 

(E) Front Yards: 

In a Residence A District every building hereafter erected 
shall have a front yard not less than 30 feet in depth between 
a front street line and the building, and not less than 30 feet 
in depth between a side street line and the building. 

(F) Side Yards: 

In a Residence A District every building hereafter erected 
shall have a side yard not less than 20 feet in width along 
each lot line other than a front street line, side street line, or 
rear line. 

(G) Rear Yards: 

In a Residence A District every building hereafter erected 
shall have a rear yard not less than 20 feet in depth. 

(H) Height: 

In a Residence A District no building may be erected to a 
height in excess of 40 feet. 

SECTION VI: Residence B Districts: 

In a Residence B District the following regulations shall 
apply: 

(A) Residence B District Uses: 

A building may be erected, altered or used, and a lot or 
premises may be used for any of the following purposes and 
for no other: 

1. A use permitted in a Residence AA or Residence A 
District. 

2. A double cottage. 

3. Commercial Nurseries and Greenhouses. 

4. Raising of Crops. 

5. Hospital or Sanatorium, other than for the care of 
the insane or feeble minded, and other than for 
liquor and drug addicts. 

(JB) Accessory Uses: 

In a Residence B District a use accessory to an authorized 
use shall be permitted subject to the provisions of sub-section 
^ ' (A) -of Section X.: 
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(C) Area of Lot: 

In a Residence B District the minimum lot area for each 
building hereafter erected shall be as follows : 

1. For each single family detached dwelling, 7,000 
square feet. 

2. For each double cottage, 14,000 square feet. 

3. For a philanthropic or religious institution, church, 
public or parochial school, college, library, museum, 
hospital or sanatorium, 40,000 square feet. 

(D) Street Frontage: 

In a Residence B District the minimum street frontage for 
each building hereafter erected shall be as follows: 

1. For a single family dwelling, 70 feet. 

2. For a double cottage, philanthropic or religious in- 
stitution, church, public or parochial school, college, 
library, museum, hospital or sanatorium, 140 feet. 

(E) Front Yards: 

In a Residence B District every building hereafter erected 
shall have a front yard not less than 25 feet in depth between 
a front street line and the building, and not less than 25 feet 
in depth between a side street line and the building. 

(F) Side Yards: 

In a Residence B District every single family detached 
dwelling hereafter erected shall have a side yard not less 
than 8 feet in width along each lot line other than a front 
street line, side street line, or rear line, excepting that a 
double cottage, a philanthropic or religious institution, 
church, public or parochial school, college, library, museum, 
hospital or sanatorium hereafter erected shall have a side 
yard not less than 25 feet in width along each lot line other 
than a rear lot line. 

(G) Rear Yards: 

In a Residence B District every building hereafter erected 
shall have a rear yard not less than 20 feet in depth, except- 
ing that a double cottage, philanthropic or religious institu- 
tion, church, public or parochial school, college, library, mu- 
seum, hospital or sanatorium hereafter erected shall have a 
rear yard not less than 30 feet in depth. 

(H) Height: 

In a Residence B Distnct no building may be erected to a 
height in excess of 40 feet. 
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SECTION VII: Residence C Districts: 

In a Residence C District the following regulations shall 

apply: 

(A) Residence C District Uses: 

A building may be erected, altered or used, and a lot or 
premises may be used for any of the following purposes and 
for no other: 

1. A use permitted in a Residence AA, Residence A, 
or Residence B District. 

2. A two family house not exceeding two and one- 
half stories in height. 

3. An apartment house, subject to the approval of the 
plans by the Zoning Board of Review. 

(B) Accessor'y Uses: 

In a Residence C District a use accessory to an authorized 
use shall be permitted subject to the provisions of sub-section 
(A) of Section X. 

(C) Area of Lot: 

In a Residence C District the minimum lot area for each 
building hereafter erected shall be as follows: 

1. For each single family detached dwelling, 5,000 
square feet. 

2. For each double cottage, two family dwelling not 
exceeding two and one-half stories in height, and 
apartment house, 10,000 square feet. 

3. For a philanthropic or religious institution, church, 
public or parochial school, college, library, museum, 
hospital, or sanatorium, 40,000 square feet. 

(D) Street Frontage: 

In a Residence C District the street frontage of the lot for 
each building erected thereon shall be as follows: 

1. For each single family detached dwelling, 50 feet. 

2. For each double cottage, two family dwelling not 
exceeding two and one-half stories in height, and 
apartment house, 100 feet. 

3. For a philanthropic or religious institution, church, 
public or parochial school, college, library, museum, 
hospital, or sanatorium, 140 feet. 

(E) Front Yards: 

In a Residence C District every building hereafter erected 
shall have a front yard not less than 25 feet in depth between 
a front street line and the building, and not less than 25 feet 
in depth between a side street line and the building. 
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(F) Side Yards: 

In a Residence C District every building hereafter erected 
on a lot requiring an area of 5,000 square feet shall have a 
side yard not less than 7 feet in width along ^ch lot line 
other than a front street line, side street line, or rear line; 
and where two side yards are required the sum of the 
widths of the two side yards shall be not less than 15 feet. 
In a Residence C District every building hereafter erected 
on a lot requiring 10,000 square feet in area, or more, shall 
have a side yard not less than 20 feet in width along each 
lot line other than a front street line, side street line, or 
rear line. 

(G) Rear Yards: 

In a Residence C District every building hereafter erected on 
a lot requiring an area of 5,000 square feet shall have a 
rear yard not less than 20 feet in depth; and every other 
principal building shall have a rear yard not less than 25 
feet in depth. 

(H) Height: 

In a Residence C District no building may be erected to a 
height in excess of 40 feet. 

SECTION Vni: Business D Districts: 

In a Business D District the following regulations shall apply: 
(A) Business D District Uses: 

A building may be erected, altered, or used, and a lot or 
premises may be used for any of the following purposes and 
for no other: 

1. Store for retail trade. 

2. Bank, oflBce, studio, restaurant. 

3. Shop for making of articles to be sold at retail on 
the premises. 

4. Bus passenger station. 

5. Recreational commercial enterprises, subject, how- 
ever, to license being obtained from the Board of 
Police Commissioners. 

6. Automobile salesrooms, garages or filling stations 
upon approval of the location thereof and the plans 
by the Zoning Board of Review. 

7. Funeral parlors. 

8. Theaters. 

9. Barber shops and beauty parlors. 

10. Hotel. 

11. Service establishments employing not more than 
four persons, for printing, plumbing and steam- 
fitting, tailoring, shoe repairing, carpentering, elec- 
trical work, laundering, and cleansing. 
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(B) Accessory Uses: 

In a Business D District a use accessory to an authorized use 
shall be permitted subject to the provisions of sub-section 
(B) of Section X. 

(C) Front, Back, md Side Yard Restrictions: 

In a Business D District any premises immediately abutting 
a residential District shall provide on the sides immediately 
contiguous to the residential District front, back, or side 
yard restrictions similar to those provided for in the adjoin- 
ing residential District. 

(D) Height: 

In a Business D District no building may be erected to a 
height in excess of 40 feet. 

SECTION IX: Industrial E Districts: 

In an Industrial E District the following regulations shall 
apply: 

(A) Permitted Uses in Industrial E Areas located 300 feet or 
more from any Residential Area: 

A building may be erected, altered, or used, and a lot or 
premises may be used for any of the following purposes and 
for no other, excepting as provided in sub-section (B) of this 
Section: 

1. A use permitted in a Business D District. 

2. Storage in bulk of, or warehouse for such material 
as buUding material, contractors’ equipment, cloth- 
ing, cotton, drugs, dry goods, feed, fertilizer, food, 
fuel, furniture, hardware, ice, machinery, metals, 
oil and petroleum in quantities less than tank car 
loads, paint and paint materials, pipe, rubber, shop 
supplies, or wool. 

3. Wholesale business, job printing, newspaper print- 
ing. 

4. Textile manufacture. 

5. Cold storage plant, ice manufacture. 

6. Creamery, ice cream manufacture, bottling works, 
milk bottling or central distributing station, baking 
plant. 

7. Dyeing or dry cleaning plant, power laundry. 

8. Freight terminal, grain elevator, railroad yards. 

9. Coke, coal, or wood yard; lumber yard. 

10. Foundry, machine shop, boat building. 

11. Stone cutting, monument works. 

12. Central electric light or power generating plant, 
central steam plant. 
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13. Manufacturing or industrial operations not hereto- 
fore listed which emit dust, odor, gas, fumes, noise 
or vibration comparable in character or in aggre- 
gate amount not greater than in the uses set forth 
in this sub-section. 

(B) Special Permit Uses: . 

In an Industrial E District a building may be erected, altered, 
or used, and a lot or premises may be used for any of the 
following purposes, only upon a Special Permit issued by the 
Zoning Board of Review as provided in Section XVI: 

1. Any of the uses set forth in sub-section (A) hereof 
located within 300 feet of a Residence District, 

2. Any other manufacturing or industrial operation 
not included in sub-section (A) hereof and not pro- 
hibited in sub-section (C) hereof. 

(C) Prohibited Uses: 

No building or premises shall be used, and no building shall 
be erected which is arranged, intended, or designed to be 
used for any of the following purposes: 

1. Petroleum refining. 

2. Cement, lime, gypsum, or plaster of paris manu- 
facture. 

3. Chloric or hydrochloric, nitric, picric or sulphuric 
acid manufacture; smelting of copper, tin, zinc, or 
iron ore. 

4. Manufacture of explosives or storage of explosives 
in bulk. 

5. Abattoir, not including the killing of fowl; distilla- 
tion of bones; fat rendering and manufacturing of 
tallow or grease; fertilizer manufacture; glue man- 
ufacture; hair manufacture; offal or dead animal 
reduction or dumping; stock yard. 

(D) Accessory Uses: 

A use accessory to an authorized use shall be permitted 
subject to the provisions of sub-section (B) of Section X. 

(E) Front, Back and Side Yard Restrictions: 

In an Industrial E District any premises immediately abut- 
ting a Residential District shaU provide on the sides immedi- 
ately contiguous to the Residential District front, back, or 
side yard restrictions similar to those provided for in the 
adjoining Residential District. 

(F) Height: 

In an Industrial E District no building may be erected to 
a height in excess of 40 feet. 
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SECTION X: Accessory Uses: 

(A) Accessory Uses in Residential Districts: 

In a Residential District Accessory Uses shaU be permitted 
as follows: 

1. The keeping of pigeons, poultry, and animals, ex- 
clusive of dogs and cats maintained for pets, subject 
to the written approval of the Superintendent of 
Health or the Sanitary Inspector. 

2. As an accessory use to a farm, nursery, or truck 
garden, the sale at retail or farm, garden, or 
nursery products raised on the premises. 

3. As an accessory use to a Real Estate Subdivision or 
Development, a temporary sales office. 

4. As an accessory use to a dwelling or apartment: 

a. The office of a physician, surgeon, dentist or 
other professional person, provided such 
office is in the dwelling or apartment used 
by such professional person as a private 
residence. 

b. The furnishing of table board or the renting 
of rooms, provided, however, that permis- 
sion for such is first obtained from the Zon- 
ing Board of Review. 

c. The carrying on of an accessory home occu- 
pation, provided the same is carried on in 
the dwelling or apartment occupied as a pri- 
vate residence by the person carrying on 
such home occupation, and provided, how- 
ever, that permission for such is first obtain- 
ed from the Zoning Board of Review. 

5. Announcement signs shall be permitted as an acces- 
sory use subject to the following limitations: 

a. In connection with an authorized professional 
or customary home occupation there may be 
displayed a small name plate with a state- 
ment of the profession or the nature of the 
occupation. 

b. In connection with the sale, renting, or im- 
provement of real estate there may be dis- 
played one sign, not to exceed 24 square feet 
in area on each street frontage. 

C. In connection with any authorized use not 
specifically provided for in sub-section (a) or 
(b) of this paragraph there may be displayed 
one sign not to exceed 12 square feet in 
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6. A detached garage for the storage only of motor 
vehicles as an accessory use to the principal building 
shall be permitted subject to the following limita- 
tions: 

a. Capacity of Garage: 

i. In an AA Residence District a detached 
garage having capacity for three cars 
shall be permitted. 

ii. In an A, B, or C Residence District a 
detached garage having a capacity for 
two cars shall be permitted. In the 
case of a double cottage, a detached 
garage having a capacity for two cars 
shall be permitted for each family. 

iii. As an accessory use to an apartment 
house in a Residence C District a de- 
tached garage shall be permitted hav- 
ing a capacity of one car for each 
family for which such apartment 
house is arranged. 

b. Location of Garage: 

A detached garage in a Residence District 
* shall be located in the back yard area of the 
lot, , and shall be placed not less than five 
feet from the side and rear lines of the lot, 
provided, however, that a garage erected on 
a comer lot shall be located in the backyard 
area and not nearer the side street line 
than the permitted alignment of the main 
buildings on said side street. In the case of 
a double cottage only a detached two-car 
garage shall be permitted in the rear yard 
on each half of the lot The size and loca- 
tion of a detached garage as an accessory 
use to any other principal building allowed 
in a Residence District shall be determined 
by the Zoning Board of Review. 

7. As an accessory use to any authorized use: 

Any other use clearly accessory to such authorized 
use, provided that no use enumerated as a permitted 
use in a less restricted district, except those specifi- 
cally provided for in this sub-section, shall be per- 
mitted as an accessory use. 

<B) Accessory Uses in Business and, Industrial Districts: 

In a Business or Industrial District any use accessory to an 
authorized use shall be permitted except as follows: 



Seg. 3 


Control of Private Property 


875 


1. In a Business D District the total surface area of 
all announcement signs on any one lot shall not 
exceed 40 square feet for each street frontage of 
the lot. 

2. In a Business D District a motor vehicle repair 
shop shall be permitted as an accessory use only on 
approval of the Zoning Board of Review. 

3. A garage for the storage of more than 5 motor 
vehicles shall be permitted as an accessory use only 
upon approval of the Zoning Board of Review. 

4. No use enumerated as a Special Permit Use or a 
prohibited use in an Industrial District shall be per- 
mitted as an accessory use. 

SECTION XT: Vision Clearance: 

On any corner lot on which a front yard is required by this 
Ordinance no waU, fence, or other structure shall be erected, and 
no hedge, tree, shrub or other growth shall be maintained in 
such location within such required front yard space as to cause 
danger to traiEc by obstructing the view. 

SECTION XII: Exceptions: 

(A) Height Limit Exceptkms: 

Nothing in this Ordinance shall apply to prevent the erec- 
tion above the height limit of the church spire, tower or 
belfry, or of a flagpole, wireless tower, monument, chimney, 
water tank, or elevator bulkhead. Nothing in this Onii- 
nance shall apply to prevent the erection above the height 
limit of a parapet wall or cornice for ornament and without 
windows extending above such height limit not more than 
five feet. 

(B) Area andYard Exceptkms: 

1. On any lot in separate ownership at the time of the 
passage of this Ordinance the area or the dimen- 
sions of which do not conform to the requirements 
of this Ordinance, it shall be necessary for the 
owner thereof to receive from the Zoning Board of 
Review a Special Exception for the erection of a 
dwelling thereon, and said Zoning Board of Review 
shall designate the size of the dwelling to be placed 
thereon and its location on said lot 

(C) Front Yard Exceptions: 

1. The space in a required front yard shall be opai 
and unobstructed except that in a Residential 
District an uncovered porch may extend not to 
exceed eight feet into the front yard, and that the 
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not more than tw^o feet into the front yard, and 
that a covered but unenclosed entrance porch not 
over forty square feet in area may extend not to 
exceed six feet into the front yard. 

2. In a block in a Residential District in which 25% 
or more of the frontage on one side of the street is 
improved with buildings, the front yard along a 
front line for a building hereafter erected shall ex- 
tend to the alignment of such existing buildings in- 
stead of as provided in the preceding sections of 
this Ordinance; except that no building shall have a 
front yard along a front line of less than five feet 
in depth or need have a front yard along a front 
line of greater depth than thirty feet in an AA or an 
A District or twenty-five feet in a B or C District. 

(D) Side and Bear Yard Exceptions: 

1. Ordinary projections of window sills, belt courses, 
cornices and other ornamental features shall be 
permitted to the extent of not more than four 
inches, except that if the building is not over two 
and one half stories in height the comice or eaves 
may project not more than eighteen inches into 
such yard. 

2. A through lot shall have two front yards of a depth 
as hereinbefore provided in this Ordinance. 

(Ej Alterations of Existing Buildings: 

No building in a Residence C District shall be altered to 
accommodate additional families unless such building will, 
when altered, conform to the lot area, front yard, side yard, 
and rear yard requirements of this Ordinance for buildings 
hereafter erected in such district. 

SECTION Xni: Non-conforming Uses: 

(A) Any use of property existing at the time of the passage of 
this Ordinance that is not an authorized use in the district 
in which such property is located shall be deemed a non- 
conforming use. 

(B) A non-conforming use may be continued subject to such 
regulations as to the maintenance of the premises, condi- 
tions of operation, and location and character of announce- 
ment signs as may in the judgment of the Board of Review 
be reasonably required for the protection of adjacent prop- 
erty. 

(C) A non-conforming use shall not be extended, but the exten- 
sion of a use to any portion of a building which portion was 
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time of the passage of this Ordinance shall not be deemed 
the extension of a non-conforming use. 

(D) A non-conforming use shall not be changed to another non- 
conforming use but may be changed to a conforming use. 
A non-conforming use, if changed to a conforming use, may 
not hereafter be changed back to a non-conforming use. 

<E) No additional tanks or pumps shall be added to a non- 
conforming filling station. 

SECTION XIV: Enforcement: 

This Ordinance shall be enforced by the Inspector of Buildings 
acting in the name of and on behalf of the City of Warwick. 
No building shall hereafter be erected or structurally altered un- 
til a permit authorizing the same shall be issued by the Inspector 
of Buildings. 

SECTION XV: Board of Review: 

(A) Organization and Powers: 

A Board of Review is hereby established to consist of five 
(5) members, each to hold office for the term of five (5) 
years. Said Board of Review shall have all the powers and 
shall be subject to all the duties as prescribed in Chapter 
342 of the General Laws of 1938 and all amendments and 
additions thereto. Consistent with the provisions of said 
chapter and of this Ordinance the Board of Review shall 
determine its ovm rules of procedure. The Chairman, or in 
his absence the Acting Chairman, may administer oaths and 
compel the attendance of witnesses. AU hearings of the 
Board shall be open to the public. Said Board shall keep 
minutes of its proceedings showing the vote of each mem- 
ber upon each question or if such member be absent or fails 
to vote indicating such fact; and shall keep records of its 
examinations and other official actions, all of which shall 
be filed immediately in the office of the Board and shaU be 
a public record. The Board of Review shall have the fol- 
lowing powers: 

1. To hear and decide appeals where it is alleged there 
is any error in a determination made by an ad- 
ministrative officer in the enforcement of Chapter 
342 of the General Laws of 1938 and all amend- 
ments and additions thereto, and of this Ordinance. 

2. To authorize upon appeal in special cases such 
variances in the application of the terms of the 
Ordinance as will not be contrary to the public in- 
terest where, owing to special conditions, a literal 
enforcement of the provisions of the Ordinance will 
result in unnecessary hardship and so that the 
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spirit of the Ordinance shall be observed and sub- 
stantial justice done. 

3. In appropriate cases and subject to appropriate con- 
ditions and safeguards to make special exceptions to 
the terms of this Ordinance where the exception is 
reasonably necessary for the convenience and wel- 
fare of the public. 

4. In appropriate cases and subject to appropriate con- 
ditions and safeguards to make special exceptions 
to the terms of this Ordinance in harmony with its 
general purpose and intent in the following cases: 

a. To permit minor irregularities in the align- 
ment of Buildings. 

b. To grant the extension of a building or a use 
into a more restricted district immediately 
adjacent thereto. 

c. In undeveloped sections of the city to allow 
temporary and conditional permits for struc- 
tures and uses that do not conform to the 
regulations herein prescribed, provided that 
no such permit shall be for more than two 
years. 

d. To authorize the change of a non-conforming 
use to one no more harmful or objectionable. 

e. To authorize in specific cases such variances 
in the application of the terms of the Ordi- 
nance as will not be contrary to the public 
interest where owing to special conditions a 
literal enforcement of the provisions of the 
Ordinance will result in unnecessary hard- 
ship and so that the spirit of the Ordinance 
shall be observed and substantial justice 
done. 

B) Appeals'. 

Appeals to the Board of Review may be taken by any person 
aggrieved, or by any ofiicer, department, board or bureau 
of the municipality affected by any decision of the adminis- 
trative officer. Such appeal shall be taken within a reason- 
able time as provided by the rules of the Board, by filing a 
notice of appeal, specifying the grounds thereof. The ofiicer 
from whom the appeal is taken shall forthwith transmit to 
the Board aU the papers constituting the record upon which 
the action appealed from was taken. 

An appeal shall stay all proceedings in furtherance of the 
action appealed from, unless the officer from whom the 
appeal is taken certifies to the Board of Review after the 
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notice of appeal shall have been filed with him that by reason 
of facts stated in the certificate a stay would, in his opinion, 
cause imminent peril to life or property. In such case pro- 
ceedings shall not be stayed otherwise than by a restrain- 
ing order which may be granted by the Board of Review or 
by a court of competent jurisdiction on application there- 
for and upon notice to the officer from whom the appeal is 
taken and on due cause shown. 

In exercising the above mentioned powers the Board may, 
in conformity with the provisions of this chapter, reverse, 
or affirm wholly or partly, or may modify the order, require- 
ment, decision or determination appealed from, and may 
make such order, requirement, decision or determination, 
as ought to be made, and to that end shall have all the 
powers of the officer from whom the appeal was taken. 

The concurring vote of three members of the Board shall be 
necessary to reverse any order, requirement, decision, or 
determination of any such administrative officer; but the 
concurring vote of four members of the Board shall be re- 
quired to decide in favor of the appellant or the applicant on 
any matter within the discretion of the Board upon which 
it is required to pass under such Ordinance, or to effect any 
variation in the application of this Ordinance. 

The Board of Review in its decisions on any matter coming 
before it under this Ordinance shall record in its minutes 
the pertinent and material facts and the reasons upon which 
its decisions are based. 

SECTION XVI: Speckd Permit IndustridlTJses'. 

After public notice and hearing the Board may issue special 
permits with appropriate conditions and safeguards for the 
•establishing in an Industrial District of the industrial uses enu- 
merated in sub-section (B) of Section IX when in its judgment 
the general welfare will be served thereby and adjoining prop- 
erties will not be substantially or permanently injured. 

SECTION XVH: Interpretation: 

In interpreting and applying the provisions of this Ordinance, 
they shall be held to be the minimum requirements adopted for 
the promotion of health, safety, morals, comfort, convenience, or 
the general welfare. 

SECTION XVni: Penalty f err Violation: 

Any person, partnership, association or corporation violating 
any of the provisions of this Ordinance shall be punished by a 
£ne not exceeding One Hundred ($100.00) Dollars for each of-- 
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fense; and each day that such violation shall continue shall be 
deemed to constitute a separate offense. 

SECTION XIX:' Definitions: 

Certain words in this Ordinance are defined for the purpose 
thereof as follows: 

1. Words used in the present tense include the future* 
the singular number includes the plural; the word 
lot includes the word plot. 

2. A huilding is any structure other than a boundary 
wall or fence less than six feet in height. 

3. The established grade is the elevation of the street 
grade as fixed by the city. 

4. A street line is the dividing line between the street 
and the lot. 

5. A front line is (a) the street line of a lot having: 
but one street line; (b) each street line of a 
through lot; (c) in the case of a corner lot or a 
lot having no street line the lot line designated as 
the front line by the owner or the Building Inspector 
in case the owner fails to make such designation. 

6. A side street line is any street line of the lot not a 
front street line. 

7. A. rear line, except in the case of a through lot, is 
the lot line opposite arid approximately parallel to 
the front line. 

8 The height of a building or portion of a building 
shall be measured from the average established 
grade at the street lot line, or from the average 
natural ground level if higher or if no street grade 
has been established, up to the mean level of the 
roof thereof. Where no roof exists, or where 
there are structures wholly or partly above the 
roof, the height shall be measured to the highest 
point of such building or structure. 

9. A rear yard is an open unoccupied space on the 
same lot with the building between the rear line of 
the building and the rear line of the lot and extend- 
ing across the fuU width of the lot or to a front 
yard extending along the side street line of the lot. 

10. K front yard is an open unoccupied space on the 
same lot with the building situated between the 
building and the front street line or the side street 
line of the lot and extending across the full width of 
the lot. 

11. A side yard is an open imoccupied space on the same 
lot with the building situated between the building 
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and a side line of the lot other than a street line and 
extending longitudinally to a yard or lot line. Any 
lot line not a rear line, a front line, or a side 
street line, shall be deemed a side line. 

12. A lot is a parcel of land occupied or designed to be 
occupied by one principal building or use and the ac- 
cessory buildings or uses customarily incident to it, 
including such yards, courts, and other spaces as are 
arranged, intended, or designed to be used in con- 
nection with such building or use. A narrow strip 
of land providing access to a rear lot shall not be 
deemed a part of such lot. A lot may or may not be 
the land shown as a lot on a plat. 

13. A through lot is a lot having two street lot lines 
that do not intersect and no street lines that do in- 
tersect. 

14. A corner lot is a lot having two or more street lot 
lines that intersect. 

15. A family is one or more persons living together as 
a single housekeeping unit. 

16. A single family detached dwelling is a building ar- 
ranged, intended, or designed for residence use only 
and for occupancy by one family only, having 
yards along aU lot lines or having yards along all 
lot lines other than street lines. 

17. A cottage is a dwelling not over two and one-half 
stories in height, arranged, intended, and designed 
for occupancy by one family only. 

18. A double cottage is a dwelling consisting of two 
cottages, each having separate entrances and de- 
signed for occupancy by one family only, and 
separated from each other by a main partition wall. 

19. A two family dwelling is a building arranged, 
intended, or designed for residential use only and 
for occupancy by two families only, living inde- 
pendently of each other. 

20. An apartment house is a building arranged in sever- 
al suites of connecting rooms, each suite designed 
for independent housekeeping with certain me- 
chanical conveniences such as heat and light in com- 
mon with all families occupying the building. 

21. A garage is a building or portion of a building ar- 
ranged, intended, or designed to be used for the 
storage of motor vehicles, or for the making of re- 
pairs to motor vehicles. 

Fordham liO'OAi. Gov.U. 03 .-^ 6 . 
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22. A fULing station is a building or premises, or por- 
tion thereof, arranged, intended, or designed to be 
used for the sale of gasoline or other motor vehicle, 
airplane, or motor boat fuel. 

23. An accessory 'building or use is a building or use 
customarily incidental and accessory to the prin- 
cipal building or use and located on the same lot 
with such building or use. 

24. An announcement sign is any outdoor sign located 
within the view of persons passing on the public 
highway, whether a separate structure, object, or 
device, or attached to or painted on another struc- 
ture, object, or device, bearing an advertisement 
relating to the premises on which such sign is lo- 
cated, except that the following shall in no case be 
considered as announcement signs: (a) Any sign 
designed to be read solely by persons on the prem- 
ises; (b) Any sign less than thirty-six square 
inches in area. 

SECTION 'XK: Validity of OrOinance: 

If any section, paragraph, subdivision, clause, phrase, or pro- 
vision of this Ordinance shall be adjudged invalid or held uncon- 
stitutional, the same shall not affect the validity of this Ordinance 
as a whole, or any part or provision thereof, other than the part 
so decided to be invalid or unconstitutional. 

SECTION XXI: 

This Ordinance shall take effect on the 21st day of June, 1945, 
and all Ordinances and parts of Ordinances inconsistent herewith 
are hereby repealed. 


A difficult problem in zoning has existed from the outset as to 
how to hold matters in statu quo until a comprehensive zoning 
ordinance might finally be enacted. It takes time to develop and 
adopt a zoning plan. Legal procedures for enactment usually in- 
volve separate consideration and report by a zoning commission 
and public hearings both by the zoning commission and the local 
governing body. It has been decided in New York, moreover, 
that if substantial changes are made in a proposed zoning ordi- 
nance after the hearing by the governing body a new hearing 
must be conducted. Village of Mill Neck v. Nolan, 233 App.Div. 
248, 251 N.Y.S. 533 (1931), affirmed 259 N.Y. 596, 182 N.E. 196 
( 1932) . At all events, the process takes time. The problem can- 
not be met merely by administrative refusal to issue building per-' 
mits. State ex rel. Fitzmaurice v. Clay, 208 La. 443, 23 SG.2d 177 

Fomham T/Ociail 



Sec. 3 


Control of Private Property 


883 


(1945) . Cani it be done by stop-gap ordinance tying up the issu- 
ance of building permits or imposing temporary zoning regula- 
tions? The cases are divided. See Note 136 A.L.R. 844 (1942). 
The former alternative presents less logical difficulties since the 
stop-gap measure would not, literally at least, be a zoning ordi- 
nance. 

In the early days of urban zoning it was the prevailing atti- 
tude that permissible uses should be cumulative downward from 
the most restricted use. Thus, property in an industrial zone 
might be used for residence. This was an imperfect expression 
of comprehensive zoning theory since it emphasized the degree 
of restrictedness instead of the allocation of uses to appropriate 
areas. This has been recognized in later developments. The stu- 
dent will observe that the City of Warwick ordinance cumulates 
uses down through the lowest residential classification but ex- 
cludes residences from the commercial and industrial zones. 

Comprehensive rural zoning has been highly developed in Wis- 
consin, where every county is zoned, but has gained little head- 
way elsewhere. It is understandable that our rural people would 
look with least favor upon public control of land uses. While the 
techniques of rural and urban zoning are much the same, objec- 
tives differ. This is apparent from the language of the Wisconsin 
enabling act. 

“The county board of any county may by ordinance regulate, 
restrict and determine the areas within which agriculture, for- 
estry and recreation may be conducted, the location of roads, 
schools, trades and industries, the location, height, bulk, number 
of stories, and size of buildings and other structures, the percent- 
age of lot which may be occupied, size of yards, courts, and other 
open spaces, the density and distribution of population, and the 
location of buildings designed for specified uses, and establish 
districts of such number, shape and area, and may also establish 
set-back building lines, and may further regulate, restrict and de- 
termine the areas in and along or in or along natural water- 
courses, channels, streams and creeks in which trades and indus- 
tries, filling or dumping, erection of structures and the location 
of buildings may be prohibited or restricted, and may adopt an 
official map or maps which will show thereon such areas, outside 
the limits of incorporated villages and cities, as such county board 
may deem best suited to carry out the purposes of this section.” 
Wis.Stats. § 59.97 (1) (a) (1947). 

“A variety of reasons has been advanced in support of the 
social desirability of these land-use regulations. They include 
prevention and control of isolated and scattered settlement with 
its attendant evils of disproportionately high governmental ex- 
penditures for roads and schools, prevention of tax delinquency. 
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curbing serious fire hazards, making police surveillance more 
effective, combatting inadequate regulation of public health, over- 
coming the lack of social and community facilities available to 
more compact settlement, control of erosion, conservation of nat- 
ural resources and the desirability of making the ‘best use’ of 
land.” Ralph B. Wertheimer, “Constitutionality of Rural Zon- 
ing” 26 Callf.L.Rev. 175 (1938). Mr. Wertheimer concluded that 
rural zoning is a valid exercise of the police power. He is sup- 
ported by an opinion of the Attorney General of Wisconsin. 20 
Ops.Atty.Gen. of Wis. 751 (1931) . Ilie Wisconsin Supreme Court 
has not been confronted with the question. 

In contrast vsdth comprehensive urban zoning, which attacks 
the problem on an all-embracing basis designed to effectuate a 
studied and coherent plan of land uses, is the superficial process 
of piecemeal zoning. Perhaps it has a legitimate place in county 
zoning of the urban fringe, but the random singling out of par- 
ticular sections of a city for zoning without controlling land uses 
in other sections is another matter. There is, however, some ju- 
dicial authority to sustain such zoning. State ex rel. Civello v. 
City of New Orleans, 154 La. 271, 97 So. 440 (1923) . A good 
enabling act for urban zoning would be confined to comprehensive 
zoning. The Steindard Zoning Act, which was sponsored by the 
United States Department of Commerce under the aegis of Sec- 
retary Hoover and which has been adopted in a number of states, 
is so drawn. It does not authorize piecemeal measures. Johnson 
v. City of Huntsville, 249 Ala. 36, 29 So.2d 342 (1947). 


COUNTY COMMISSIONERS OF ANNE ARUNDEL 
COUNTY V. WARD 

Court of Appeals of Maryland, 1946. 186 Md. 330, 46 A.2d 684. 

Henderson, Judge. On May 7, 1945, a petition for a writ of 
mandamus was filed against the appellants in the Circuit Court 
for Anne Arundel County, alleging that the appellee was the own- 
er of two lots in a subdivision of Bay Ridge, having a frontage 
of 200 feet on Bay Drive and 243 feet on Upsher Ave,; that he 
made application on April 28, 1945 for a building permit to erect 
on the rear of his lots five rustic, 16' x 16' cabins at a cost of $300 
per cabin, and one rustic central service building, 16' x 32', to cost 
$600; that the permit was refused on May 1, 1945; that the re- 
fusal was “arbitrary, unlawful and unjust and in violation of the 
plaintiff’s rights”. 

An answer was filed to the petition setting up certain zoning 
regulations, adopted by the County Board on January 30, 1945, 
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pursuant to authority conferred by chapter 551 of the Acts of 

1943. The petitioner demurred to the answer, and the case was 
submitted to the trial court upon an agreed statement of facts. 

It is conceded that the application for permit complied in all 
respects with the building Code then in force, but it is also con- 
ceded that it violated the applicable zoning regulations, which 
called for “one-family residences; no apartments”, not more 
“than one residence on a lot with a fifty (50) foot front”, and no 
house “to contain less than 3,200 cubic feet” or “cost less than 
82,500.” 

Bay Ridge is a peninsula located at the mouth of the Severn 
River, about four miles by road from Annapolis. Where not sur- 
rounded by water, or bordered by water, the area is bordered by 
privately owned farm land. The area contains about 300 acres 
and was surveyed and laid out in building lots about 1920; since 
that time it has been maintained as a residential community, with 
the exception of about 12 acres developed as a bathing beach and 
summer resort. Most of this acreage is covered with timber and 
unimproved. There are about 200 private residences most of 
which are suitable for year-round habitation. Building restric- 
tions substantially identical with the zoning restrictions were in- 
corporated in the original dee(te, but these expired in 1935. The 
petitioner purchased his lots subsequent to 1935. The proposal 
to zone was presented to the County Commissioners August 2, 

1944. by Bay Ridge Civic Association, a body corporate. Several 
public hearings were held thereon, after due notice, and the regu- 
lations were finally adopted, with amendments, on January 30, 

1945. 

The enabling Act, chapter 551 of the Acts of 1943, effective 
May 4, 1943, read as follows: 

“Zoning. 

“516. For the purpose of promoting health, safety, morals, 
and the general welfare of the community, the County Commis- 
sioners of Anne Arundel County are hereby empowered to desig- 
nate residence areas within said County and to regulate, restrict 
or prohibit the location and use of buildings, structures and land 
for trade, industry, other commercial enterprises and residences 
or other purposes within said areas. Such regulations shall be 
made in accordance with a comprehensive plan. They shall be 
designed to reduce congestion in the roads, streets and alleys; to 
promote safety from fire, panic and other dangers; to promote 
health and the general welfare; to provide adequate light and 
air; to prevent the overcrowding of land and to avoid undue con- 
centration of population; to facilitate adequate provision for 
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schools, parks, water, sewerage, transportation and other public 
requirements, conveniences and improvements, including such 
public utility buildings, structures and facilities as may be re- 
quired in each district for the storage and/or distribution of gas 
and electricity. 

“For all or any of said purposes the County Commissioners of 
Anne Arundel County may designate within the County certain 
residence districts or divisions of such number, shape and area as 
may be deemed best suited to carry out the purposes of this sub- 
title, and within such districts they may reghlate and restrict the 
erection, construction, reconstruction, alteration, repair and use 
of buildings, structures and land. All such regulations shall be 
uniform for each class or kind of building or structure throughout 
each district, but the regulations in one district may differ from 
those in other districts. 

“517. The County Commissioners shall determine the manner 
in which regulations and restrictions, and the boimdaries of such 
districts, shall be established and enforced, and from time to time 
amended, supplemented and changed. Before determining the 
boundaries of the proposed districts and the regulation to be en- 
forced therein, they shall hold a public hearing or hearings there- 
on, giving at least fifteen days notice in a newspaper of general 
circulation throughout the County, of the place and time of the 
beginning of such hearing or hearings. The County Commission- 
ers shall have power to amend, supplement or repeal the regula- 
tions or restrictions adopted by them, provided that before doing 
so they shall follow the same procedure with respect to notice and 
public hearings as is herein provided for the original regulations 
and restrictions. 

“518. The County Commissioners are hereby vested with such 
duties and powers as may be necessary and advisable for the 
proper administration of this sub-title and of such zoning regu- 
lations as they may adopt under the provisions of this sub-title, 
including the power to make general exceptions to permit con- 
tinuance of existing uses and to permit limited trade or commer- 
cial uses of designated streets or blocks vidthin residence areas, 
and including the power to summon and compel the attendance 
of witnesses. 

“519. Any person, persons, taxpayer, officer, department, 
board or bureau of the County, jointly or severally aggrieved by 
any decision of the County Commissioners of Anne Arundel 
County, may, vpithm thirty days after the filing of such decision 
in the office of -the County Commissioners, appeal to the Circuit 
Court for Anne Arundel County. 

“The said Court shall hear all such appeals de novo and shall 
have power to affirm the decision of the County Commissioners 
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of Anne Arundel County, or reverse the same, in whole or in 
part, and may remand any case for the entering of a proper order 
or for further proceedings, as the Court shall determine. . . .” 

The regulations adopted read as follows: 

“1. The entire area of Bay Ridge is to be strictly residential 
as per the duly recorded plat of Bay Ridge. It shall be limited 
to one family residences; no apartments. This shall not apply to 
the erection of a Community Club House and Pier to be erected 
by the residents of Bay Ridge. 

“2. No Building shall be erected in Bay Ridge nearer to the 
avenue, street or drive on which it fronts, as now laid out on the 
plats of Bay Ridge Realty Corporation, than forty (40) feet, 
measuring on the center of the front lot line, or five (5) feet from 
the rear or side line. Any separate garage shall be erected on the 
rear part of lots and not less than seventy-five (75) feet from the 
front Building line. 

“3. There shall not at any time be more than one residence on 
a lot with a fifty (50) foot frontage. No building shall be erected 
on a lot having an average width of less than fifty (50) feet, or 
an area of less than 5,000 square feet. 

“4. No house shall be constructed on any lot fronting the 
Severn River, the Chesapeake Bay, Sands Avenue, Lake Drive 
from Sands Avenue, to Decatur Avenue, Decatur Avenue, Barry 
Avenue and Farragut Road, to contain less than 5,000 cubic feet, 
and to cost less than $3,500. On all other lots no house shall be 
constructed to contain less than 3,200 cubic feet and cost less than 
$2,500. An buildings used as residences, or for business purposes 
in Bay Ridge shall conform to the Building Code and shall be 
provided with interior, sanitary plumbing. 

“5. No wines, distilled, or fermented liquoro, or intoxicating 
drinks of any kind shall be sold, or offered for sale in Bay Ridge. 

“6. No hunting shall be permitted in the area zoned, and no 
poultry or animals except dogs and cats, and these not to be al- 
lowed to run at large shall be kept, nor any nuisance of any kind 
kept on property, which shall be dangerous to health or ob- 
noxious. 

“7. All wells shall be drilled and capped. (Artesian). 

“8. All plumbing and septic tanks and disposal fields must be 
approved and passed by Anne Arundel County Board of Health. 
AU residences built in Bay Ridge must be equipped with a bath 
tub or shower, lavatory, sink, flush toilet connected to septic 
tanks, grease trap and sub-soil drain. 

“9. No commercial, manufacturing, industrial businesses of 
any kind, public bathing beaches, or places of public entertain- 
ment, shall be constructed, maintained or operated at any point 
within the zoning area, unless specifically permitted in covenant 
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or deed executed prior to the adoption of these regulations, this 
shall not apply however, to a community house, or entertainment, 
which shall be conducted as a community enterprise. 

“10. No building with its accessory buildings, shall occupy in 
excess of forty (40) percent of an interior lot, nor in excess of 
fifty (50) percent of a corner lot. 

“11. The lawful use of the buildings or premises, as existing 
and lawful at the time of the adoption of any regulation hereto- 
fore or hereafter adopted may be continued, although such does 
not conform to the provisions of such regulation, provided no 
structural alterations, except such as may be required by law or 
regulation, or no enlargement is made, or no new building is 
erected. Where structural alterations are made to a building of 
a nonconforming use, such use shall be changed to a use consist- 
ent with the provisions of these regulations for the district in 
which such building is located, only if the cost of such exceeds 
thirty (30) percent of the cost of the original building.” 

Three questions seem to be presented on this appeal: (1) the 
constitutional validity of the enabling act, (2) whether the regu- 
lations adopted are within the scope of the powers granted by 
the enabling act, and (3) whether the action of the Board of 
County Commissioners in refusing to issue a building permit was 
arbitrary, unlawful and in violation of the plaintiff’s rights. ... 

This court is fully committed to the proposition that zoning, in 
general, is a valid exercise of the police power. R. B. Construc- 
tion Co. V. Jackson, 152 Md. 671, 137 A. 278. But the point 
raised, upon which the lower court seen^ to have based its deci- 
sion, at least in part, is that the enabling act conferred the au- 
thority to zone only selected residential districts, without regard 
to the county as a whole. In Ellicott v. Baltimore, 180 Md. 176, 
181, 23 A.2d 649, 651, this court said: “The purpose of the zon- 
ing law is, of course, to devote general areas or districts to se- 
lected uses. ‘The whole value of zoning lies in the establishment 
of more or less permanent districts, well planned and arranged.’ 
Rehfeld v. City and County of San Francisco, 218 Cal. 83, 85, 21 
P.2d 419, 420.” In Kramer v. Mayor and City Council Baltimore, 
166 Md. 324, 171 A. 70, it was held that the requirement of uni- 
formity and comprehensiveness prescribed by the enabling act 
did not prevent the reservation of a right to deal with the loca- 
tion of filling stations in non-residential districts by special ordi- 
nances. 

In State ex rel. Civello v. New Orleans, supra, the court said, 
154 La. 271, 97 So. at page 445: “It is contended . . . the 

Constitution does not authorize the enactment of an ordinance 
applying to only one street, or to a very limited district, but con- 
templates that a zoning ordinance shaU be so comprehensive as 
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to affect the whole municipality, or at least a large proportion of 
its area. We do not think so. ... In some cities . 
it might be impracticable, to zone the whole area in one compre- 
hensive ordinance.” In Town of Marblehead v. Rosenthal, 1944, 
316 Mass. 124, 125, 55 N.E.2d 13, the court said: “Nothing in 
the statute . . . or in common sense requires a municipal- 

ity to impose restrictions upon all of its territory as a condition 
of the exercise of its zoning powers. The defendants concede that 
it is a question of reasonableness.” 

In Acker v. Baldwin, 1941, 18 Cal.2d 341, 115 P.2d 455, author- 
ity to zone was conferred upon a county, and the county authori- 
ties selected an area four miles square, bordering the City of Los 
Angeles, and zoned it for residential use. This action was sus- 
tained, although the rest of the county remained unrestricted. 
See also Board of Commissioners of Vanderburgh County v. 
Sanders, 1940, 218 Ind. 43, 30 N.E.2d 713, 131 A.L.R. 1048. Com- 
pare Frederick v. Board of Sup’rs, Jackson Co., 1945, 197 Miss. 
293, 20 So.2d 92. 

We think there is no constitutional requirement that an entire 
municipality or county be zoned at one time, or that regulations 
be uniform throughout the county. The enabling act in the case 
at bar contemplates xmiformity for each class or kind of build- 
ing or structure in a particular district; it specifically recognizes 
that restrictions may vary as between districts. It is not beyond 
the power of the legislature to limit the authority conferred upon 
the local legislative body to one type of use regulation, leaving 
open other areas in which business or industrial uses are unregu- 
lated. And this is true even though writers upon the subject gen- 
erally condemn “piece meal” zoning as undesirable and even 
hazardous, and refer to this method as “block” rather than “com- 
prehensive” zoning. Bassett, Zoning (1940 Ed.) p. 90; Metzen- 
baum, Law of Zoning (1930) p. 20; Bettman, Constitutionality of 
Zoning, 37 Harv.L.R. 834, 842. The wisdom of the method fol- 
lowed is for the legislature, not the courts, to determine. 

The enabling act calls for a comprehensive plan, but we think 
such a requirement is met, if due consideration is given to the 
common needs of a particular district. No doubt such needs will 
vary with each area zoned. In the case at bar, the whole area of 
Bay Ridge appears to have been platted and developed originally 
for residential use, within well-defined natural boundaries. Up 
to this time it has contained no industrial and few commercial en- 
terprises. Regulation 11 preserves the rights of nonconforming 
uses. It is not necessary in this case to approve or disapprove 
all of the regulations adopted; it may be questioned, for example, 
whether the limitations of cubic content and cost of improve- 
ments are valid. Bassett, Zoning (1940 Ed.) to p. 187; Senefsky 



890 Community Planning AND Development Ch. 8 

V. Lawler, 1943, 307 Mich. 728, 12 N.W.2d 387; Brookdale 
Homes, Inc., v. Johnson, 123 N.J.L. 602, 10 A.2d 477. Restrictive 
covenants, ajqiropriate in contracts and deeds between private 
parties, may be wholly inappropriate in zoning regulations, which 
must be predicated upon a public interest. But the application for 
a permit to build five rustic cottages and a service cottage clearly 
violates Regulation 1, which limits the use to “one-family resi- 
dences; no apartments”, and this is the type of regulation that is 
usually found in zoning oidinances. 

The appellee concedes that the proposed structures would con- 
stitute a technical violation of the regulations, but contends that 
the Board should have exercised discretion in granting the permit, 
in view of the housing shortage, and that its action was unreason- 
able. The Board of County Commissioners, as an administrative 
body, was bound to follow the regulations it adopted, in the exer- 
cise of its delegated legislative power. See Oppenheimer, Admin- 
istrative Law in Maryland, 2 Md.L.R. 185, 193. The fact that it 
might have re-zoned the area, upon due notice and after hearing, 
does not alter its obligation to adhere to existing regulations, or 
authorize it to make special exceptions in individual cases. Chayt 
V. Zoning Appeals Board, 177 Md. 426, 9 A.2d 747, and cases 
cited; Sugar v. North Baltimore Methodist Protestant Church, 
164 Md. 487, 165 A. 703. Compare County Commissioners of 
Prince George’s County v. N. W. Cemetery Co., 160 Md. 653, 154 
A. 452, and Gordon v. Commissioners of Montgomery Co., 164 
Md. 210, 164 A. 676. The only exceptions specifically mentioned 
in the enabling act are “general exceptions to permit continuance 
of existing uses and to permit limited trade or commercial uses 
of designated streets or blocks within r^idence areas.” 

The case of Potts v. Board of Adjustment, 1945, 133 N.J.L. 
230, 43 A.2d 850, 852, is quite in point. In that case an applica- 
tion for leave to convert a single-family dwelling into a two- 
family apartment house, due to a “critical housing shortage”, was 
denied. It was pointed out that the house was located in a resi- 
dential district, zoned against two-family dwellings by a local or- 
dinahce, and that the local board was only empowered to make 
“marginal . . . adjustments between the opposing restric- 

tions of adjoining districts”, within, the border area of 150 feet. 
The Court said: “Equality and uniformity of operation within 
the particular zone, as respects each class and kind of buildings, 
are basic in the statute. Invidious distinctions and discrimina- 
tions are inadmissible. The essence of zoning is territorial divi- 
sion according to the character of the lands and structures and 
their ‘peculiar suitability’ for particular uses, among others, and 
uniformity of use within the division.’’ The Court also said: “A 
housing shortage does not dothe the adjustment board with pow- 
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er to annul or modify zoning regulations. As noted, that is the 
function of the local legislative body.” 

For the reasons indicated, we think the refusal of the applica- 
tion was not arbitrary or unreasonable, and that the trial court 
should have dismissed the petition for mandamus. We express 
no opinion as to whether the petition would lie, in any event, in 
view of the provisions of sec. 519 of the enabling act, relating to 
appeals. 

Order reversed, and petition dismissed, with costs. 


Should a court of equity take into account a housing emergency 
when asked to enjoin two-family occupancy in a one-family 
dwelling zone? See City of San Diego v. Van Winkle, 69 Cal.App. 
2d 237, 158 P.2d 774 (1945) . 

A zoning requirement of a minimum content of 14,000 cubic 
feet for single-family residences was invalidated in Frischkorn 
Const. Co. V. Lambert, 315 Mich. 556, 24 N.W.2d 209 (1946) . 

Most spot zoning is cut from the same cloth as piecemeal zon- 
ing. It is the device of so amending a comprehensive ordinance 
as to create “spot” non-conforming areas in larger zones laid out 
by the basic ordinance. It may destroy the integrity of compre- 
hensive zoning if carried far enough. 


PAGE V. CITY OF PORTLAND 

Supreme Court of Oregon, 1946. 178 Or. 632, 165 P.2d 280. 

Belt, Chief Justice. This is a suit to enjoin the enforcement 
of an amendatory zoning ordinance of the City of Portland pur- 
porting to reclassify two lots, owned by the defendant Hughes, 
so as to permit their use for business purposes. The lots were 
formerly in Zone I, or a residential district. If the ordinance is 
sustained, they will be changed to Zone III, or a business district. 
The plaintiffs, who are home-owners in the residential district 
and whose property is 100 feet north of the north line of the lots 
in question, challenge the validity of the ordinance, on the ground 
that it is an arbitrary and unreasonable exercise of police power. 
The ordinance is attacked on other grounds but, in view of the 
conclusion reached on the above issue, it will not be necessary to 
consider them. From a decree in favor of the plaintiffs that the 
ordinance is null and void, the defendants have appealed. 

In 1924, the City of Portlahd enacted a comprehensive zoning 
ordinance dividing the municipality into four use districts, viz.: 
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Zone I, single family dwellings; Zone n, multiple dwellings; Zone 
III, business; and Zone IV, unrestricted. The ordinance is set 
forth in greater detail in Roman Catholic Archbishop of Diocese 
of Oregon V. Baker, 140 Or. 600, 15 P.2d 391. Its constitutional- 
ity, in its general scope, was sustained in Kroner v. City of Port- 
land, 116 Or. 141, 240 P. 536. The lots comprise a tract of land 
100 feet square located at the northeast comer of N.E. 33d Ave- 
nue and N.E. Knott Street, and is approximately in the center, 
of an exclusive residential district about one mile in width and' 
two miles in length. The district is bounded on the south by 
N.E. Broadway; on the west by N.E. 7th Avenue; on the north 
by N.E. Fremont; and on the east by N.E. Sandy Boulevard. 
Mrs. Hughes has owned these vacant lots for more than twenty 
years, and now proposes to sell them to the Safeway Stores, 
Inc., which contemplates the erection of a store building thereon 
for the purpose of engaging in retail grocery business. 

On the southwest comer of this street intersection there is a 
drug store, grocery store, and meat market, aU of which etre 
nonconforming uses, authorized prior to the enactment of the 
original zoning ordinance. There is a residence on the northwest 
corner of the intersection; the lots on the southeast comer are 
vacant. Aside from the above-mentioned commercial enter- 
prises there are no business houses within a quarter of a mile 
of the intersection in question. There are, however, business 
houses on the perimeter of this large district on Broadway and 
the eastern part of Fremont Street. 

We have adverted to the business conducted on the southwest 
comer of the intersection to show the actual conditions but, since 
these business activities existed prior to the enactment of the 
original zoning ordinance and are therein defined as non-conform- 
ing uses, such cannot be considered relative to the question as to 
whether there has been any substantial change in the character 
of the district. 

On October 24, 1940, the defendant, Mrs. Hughes, filed a peti- 
tion for a change of zone and it was referred to the Planning 
Commission which later reported favorably thereon. On De- 
cember 19, 1940, the petition was referred to the Commissioner 
of Public Works and was held by him, at the request of the peti- 
tioner, without action until May, 1942, when it was returned to 
the Council for consideration as a whole. The Council, in May 
of the same year, referred the petition again to the Planning 
Commission for further consideration and it reported that the 
petition should be denied. The Council, in July, laid the petition 
on the table. After a cooling period had expired, it was taken 
from the table in December, 1943, for further consideration. 
The ordinance, changing the zone, was finally passed by a ma- 
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jority vote on January 28, 1943. Mrs. Hughes during the course 
of the years filed three previous petitions to change the zone but 
all of them were denied. Indeed, ever since this residential dis- 
trict was created in 1924, it has been subjected to attempted in- 
vasion by commercial interests. The above recital of the history 
of this petition has not a great deal to do with the legal problems 
confronting the court, but it, at least, affords an interesting back- 
ground. 

The plaintiffs contend that the change of zone is an arbitrary 
and unreasonable exercise of the police power and has no sub- 
stantial relation to the public welfare. They assert that permis- 
sion to use these lots for commercial purposes is contrary to the 
purpose and spirit of the comprehensive zoning plan of the city 
and will result in arbitrary discrimination between property 
owners similarly situated. They also contend that this change 
of zone constitutes a taking of their property without process 
of law. 

Defendants assert that the amendatory ordinance is a valid 
exercise of the police power and that it is not practicable or feasi- 
ble to use the lots for residential purposes. They also contend 
that there has been a substantial change in the district adjacent 
to this street intersection and that the Council in the exercise of 
its wide discretion had the right thus to reclassify the property. 
Mrs. Hughes says in effect that to restrict the use of these lots 
to residential purposes is depriving her of any beneficial use 
thereof and constitutes a taking without due process of law. 

Authority to zone or establish use districts was conferred 
upon the City of Portland and other municipalities by Chapter 
300, Laws of Oregon for 1919, codified as § 95-2401, O.C.L.A., 
wherein the power thus delegated was, as stated therein, “for the 
public interest, health, comfort, convenience, preservation of the 
public peace, safety, morals, order and the public welfare.” Es- 
tablishing a residential district wherein commercial enterprises 
are excluded tends, without doubt, to promote the public welfare. 
We may assume that the Council, in creating the residential dis- 
trict in 1924, had in mind the purposes recited in the above En- 
abling Act. ... 

Zonmg, however, is not static. It changes with changed con- 
ditions and the complexiti^ of a modern age. If the rule were 
otherwise, there could be no progress. A regulation concerning 
the use of property might be considered reasonable today where- 
as, under different conditions, would be deemed so arbitrary and 
unreasonable as to amount to confiscation. Clearly, a city has 
the power to amend a zoning ordinance from time to time, if 
there has been a substantial change of conditions and the amend- 
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ment has some reasonable relation to the end sought to be at- 
tained, viz.; furtherance of the public interests. Village of Euclid 
V. Ambler Realty Co., supra; MiDer v. Board of Public Works, 
195 Cal. 477, 234 P. 381, 38 A.L.R. 1479; 138 A.L.R. 500 note. 
Police power must be exercised to promote the general welfare 
of the people at large, and not for the interests of any private 
group. Kroner v. Portland, supra; Berger v. City of Salem, 131 
Or. 674, 284 P. 273; Phipps v. City of Chicago, 339 111. 315, 171 
N.E. 289. Amendments to zoning ordinances should be made 
with caution and only when changing conditions clearly require 
amendment Otherwise, the very purpose of zoning will be de- 
stroyed. 

Property owners have no vested rights by reason of the enact- 
ment of an ordinance establishing use districts. No contractuail 
relations are thereby created. Property is held subject to a valid 
exercise of the police power. We think, however, that a home 
owner has the right to rely on the rule of law that a classification 
made by ordinance will not be changed unless the change is re- 
quired for the public good. Phipps v. City of Chicago, supra; 
Kennedy v. City of Evanston, 348 HI. 426, 181 N.E. 312; Clifton 
Hills Realty Co. v. City of Cincinnati, 60 Ohio App. 443, 21 N.E. 
2d 993. Certainly it cannot be made merely to accommodate 
private interests detrimental to the welfare of other property 
owners in the same district. As said in Kennedy v. City of Evans- 
ton, supra [348 lU. 426, 181 N.E. 313], and which we approve: 
“If a general zoning ordinance is passed and persons buy property 
in a certain district, they have a right to rely upon the rule of 
law that the classification made in the general ordinance will 
not be changed unless the change is required for the public good.” 

While the City Council has wide discretion in enacting zoning 
ordinances, it has no right or authority to place restrictions on 
one person’s property and by mere favor remove such restric- 
tions from another’s property. There must be reasonable ground 
or basis for the discrimination. White’s Appeal, 85 Pa.Super. 
502, affirmed 287 Pa. 259, 134 A. 409, 53 A.L.R. 1215; De Blasiis 
V. BarteU, 143 Pa.Super. 485, 18 A.2d 478. Whether there has 
been such a substantial change of conditions in a use district 
as to warrant the enactment of an amendatory zoning ordinance 
is primarily a question for the Council to determine, and its ac- 
tion, in reference thereto, will not be reviewed by the courts if 
the question is fairly debatable. It is only when the legislation 
is clearly arbitrary and unreasonable that a court will interfere. 
Zahn V. Board of Public Works, 274 U.S. 325, 47 S.Ct. 594, 71 
L.Ed. 1074; Euclid v. Ambler, supra; Kroner v. City of Portland, 
supra; Metzenbaum on Law of Zoning 69.. . 
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Defendants’ contention that there has been a substantial 
change in the character of the district is based solely upon the 
increase of traffic at the intersection of 33d Avenue and Knott 
Street. 33d Avenue is a through street and leads directly to the 
ship yards and a large army air base. Traffic count taken during 
the war period discloses heavy traffic over such street. There is 
a red stc^ flash signal at the intersection. It is a loading place 
for passenger busses. It is bdieved, howev«:*, that the traffic 
condition is to some extent due to war activities and therefore 
is of a temporary nature. Be that as it may, there are many 
streets in residential districts of the city where traffic is equally 
heavy, and stiU many fine homes are maintained. If r^idential 
districts can be changed merely on account of increased traffic, 
there would be no certainty or stability to zoning. We conclude 
that this evidence in itself affords no reasonable ground for en- 
actment of the amendatory ordinance. 

It is true that the lots are far more valuable for business than 
for residential purposes, but that in itself is not a sound reason 
for permitting the change of use of the property. That the prop- 
erty has great value for business purposes is a matter for con- 
sideration but it is not controlling. We must also bear in mind 
the depreciation in value of other property in the district caused 
by the removal of the restriction. That Mrs. Hughes may profit 
at her neighbors’ expense do^ not appeal to equity. A different 
question would be presented if the restriction for residential use 
entirely deprived the owner of any beneficial use of the property. 
It is an exaggeration to say that these lots can never be used for 
residential purposes. There are only a few vacant lots in the 
district — seven of which are owned by the defendant Hughes 
and are in the same block as the lots in controversy. True, Mrs. 
Hughes had the right to refuse to sell her property for r^idential 
purposes, but if loss is sustained by reason of speculating on the 
removal of zoning restrictions, she has no just cause to complain. 

Here, the Council have singled-out these lots in the heart of an 
exclusive residential district in its prime. The lots — excluding 
the non-conforming uses above mentioned — are entirely sur- 
rounded by the homes of people who desired to get away from 
the environment of business and industry. If this single intru- 
sion of business is sustained, it will be merely the opening wedge 
for other commercial interests. It will result in a “commercial 
island” established in the center of one of the best residential 
districts in the City of Portland. We fail to see wherein the 
change has any substantial relation to the public welfare and 
therefore it is an arbitrary and unreasonable exercise of the 
police power. To sustain this amendatory ordinance would frus- 
trate and destroy the purpose and plan of the original compre- 
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hensive zoning ordinance enacted in 1924, and under whose pro- 
tection this district has developed. 

Leahy v. Inspector of Buildings, 308 Mass. 128, 31 N.E.2d 436, 
439, is particularly in point. In that case an amendatory zoning 
ordinance purported to change a single comer lot from a resi- 
dential to a business district. The court said the effect of the 
ordinance “is to single out one lot located within what is essential- 
ly a residential district and impose restrictions upon this lot that 
are less onerous than those imposed upon the remaining portions 
of what is really the same zoning district.” It was urged there, 
as here, that the traffic conditions adjacent to the lot changed 
the character of the district, but the court refused to sustain the 
validity of the ordinance. As a general rule, such so-called “spot 
zoning” is invalid. Strain v. Mims, 123 Conn. 275, 193 A. 754; 
Michigan-Lake Bldg. Corp. v. Hamilton, 340 111. 284, 172 N.E. 
710; Mueller v. Hoffmeister Undertaking & Livery Co., 343 Mo. 
430, 121 S.W.2d 775; Linden Methodist Episcopal Church v. Lin- 
den, 113 N.J.L. 188, 173 A. 593; Higbee v. Chicago B. & Q. R. Co., 
235 Wis. 91, 292 N.W. 320, 323, 128 A.L.R. 734. Also see case 
in notes 149 A.L.R. 292, 128 A.L.R. 740. In Higbee v. Chicago, 
supra, the court sustained an ordinance permitting a public utility 
to erect a 'railway station in a residential district on tlie ground 
that it tended to promote the public welfare, but the court signifi- 
cantly said; “Doubtless an attempt to erect a manufacturing 
plant in a district zoned for and occupied by first class single 
residences only might be properly held to be ‘spot zoning’ and un- 
reasonable and arbitrary.” We do not wish to be understood as 
announcing a hard and fast rule that “spot zoning” is illegal. 
Obviously, the decision in each case depends upon its own partic- 
ular facts. There are exceptional cases in which such zoning 
would be a valid exercise of the police power. SkaUco v. City of 
Sunnyvale, 14 Cal.2d 213, 93 P.2d 93, is illustrative. That case 
involved property on the perimeter of a residential district. After 
the district was created, a large cannery was erected across the 
street. This factory had three thousand employees. Such busi- 
ness encroachment upon the district rendered the property of the 
plaintiff absolutely worthless for residential purposes. The en- 
forcement of restrictions for residential use would, under such 
circumstances, have deprived the owner of any beneficial use of 
his property. It would have constituted a taking of his property 
without due process of law. The court, in the light of these facts, 
granted relief and held that the zoning ordinance as applied to 
such property was void. Also to the same effect see Eggebeen 
V. Sonnenburg, 239 Wis. 213, 1 N.W.2d 84, 138 A.L.R. 495. 

Chayt V. Maryland Jockey Club, 179 Md. 390, 18 A.2d 856, 
i«! also rrfipd iinnn bv defendant-aDDellants. but we are not im- 



Sec. 3 


Control of Private Property 


897 


pressed by it. In that case, the Chayts owned and occupied a 
home near the race track of the Maryland Jockey Club. Con- 
tiguous to the race track were several lots, also owned by the 
Jockey Club and which had been acquired by it at a time when 
no zoning restrictions were imposed. The lots were used only as 
a parking ground for automobiles. In 1938, the Jockey Club ap- 
plied for a permit to construct a stable on the lots. Chayt filed 
suit to enjoin the granting of the application on the ground that 
the property was zoned as a residential district, and the court re- 
strained the issuance of the permit. Chayt v. Board of Zoning 
Appeals, 177 Md. 426, 9 A.2d 747. In the meantime, an ordi- 
nance was passed reclassifying the property from residential to 
a “first commercial use district.” [179 Md. 390, 18 A.2d 857.] 
The validity of the ordinance was challenged on the ground that 
it provided for “spot” zoning, but the court did not pass on such 
question since it treated the property “as if it had originally been 
classified as a first commercial use district.” The court, in refus- 
ing to enjoin enforcement of the last above-mentioned ordinance, 
based its decision on the proposition that, since the amendatory 
ordinance put the properties in a lower classification, the Chayts 
had not been injured. The court, in our opinion, failed to apply 
the well-established principle that the validity of the amendatory 
ordinance depended on whether it tended to promote the gen- 
eral welfare. We think the protection of the American home is 
more important than that the “races must go on.” 

Having concluded that the evidence in this case discloses no 
reasonable ground for the exercise of the police power in enacting 
an amendatory ordinance, and that it has no substantial relation 
to the public welfare, it follows that the decree of the circuit 
court is affirmed. Plaintiffs are entitled to their costs and dis- 
bursements.®^ 

Skalko V. City of Sunnjrvale, 14 Cal.2d 213, 93 P.2d (1939) , 
to which reference was made in Page v. City of Portland, is 
probably the first instance of a change in conditions grounding 
a decision invalidating a zoning restriction. See 38 Mich.L.Rev. 
434 (1940). As we have already observed, a change in condi- 
tions may so far defeat the purpose that a court of equity will not 
enforce so-called equitable servitudes or restrictions in deeds. 
See Notes 54 A.L.R. 812 (1928), 85 A.L.R. 985 (1933), 103 
A.L.R. 734 (1936). Wherein do the considerations affecting zon- 
ing differ? 


*3 See also Wilcox v. City of Pittsburgh, 121 P.2d 835 (C.C.A. Srd, 1941). The 
opinion of Circuit Judge Clark contains a number of valuable references. The 
case is diseu.s-sed in 30 Geo.L.J. 97 (1941) and S Unl%'. of Pitts.L.I{ev. 69 (1941). 
Fobkham LooaI, Gov.ir.C.B.'^T 
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In the establishment and preservation of exclusive residence 
zones problems will arise as to what are permissible accessory 
uses. An amateur radio enthusiast had a $10,000 radio receiving 
and transmitting installation, capable of world coverage, on his 
residential property in an area zoned for private dwellings and 
country estates. He owned two adjoining lots. His house was 
on lot 3 and he used lot 22 as a back yard. The apparatus in- 
cluded one thirty-foot and one sixty-foot antennae pole on lot 22. 
A suit by the village to enjoin the maintenance of those struc- 
tures was won by the landowner on the theory that the use was 
permitted under a provision allowing “uses customarily incident” 
to a primary use for which an area was zoned. Two judges dis- 
sented; they considered such an elaborate installation a far cry 
from an ordinary incident to residential use. Village of St. Louis 
Park v. Casey, 218 Minn. 394, 16 N.W.2d 459 (1944). 

If a zoning ordinance is silent with respect to its possible ap- 
plication to the enacting local unit will the unit’s land uses be 
governed by it? An ordinance was applied, in Taber v. City of 
Benton Harbor, 280 Mich. 522, 274 N.W. 324 (1937), to exclude 
a municipal water tower from a residence zone. The “govern- 
mental versus proprietary” test was invoked and the proprietary 
label chosen. The problem is one of interpretation. If the 
measure is really comprehensive in character, why would it not 
cover public uses not expressly excepted? An express exemption 
of the enacting municipality was sustained in City of Cincinnati 
V. Wegehoft, 119 Ohio St. 136, 162 N.E. 389 (1928) (fire house in 
residence zone) . 

The fact that the true territorial base for planning and zoning 
is largely determined by social, economic and geographical fac- 
tors, which do not conform to the lines of local government or- 
ganization and authority, underlies much of the difficulty which 
confronts us in land use control. Urban growth is outward. In 
urban zoning the greatest potentialities for good or bad exist in 
the fringe areas. Yet, we are seriously hampered by a none-too- 
rational complex of local jurisdictions. 

' A recent case study of the fringe area of Flint, Michigan, is illu- 
minating. 

“There is neither planning nor zoning in the fringe area. There 
is an urgent need for both. The County Health Director caUs 
planning and zoning the greatest needs for saf eguaifiing of health 
in the fringe. The County Road Commission has just submitted 
a report to the Board of Supervisors citing postwar building in 
localities adjacent to the city and pointing out the proper place 
of planning in making future growth orderly. . . . 

Fokdham Local GOV.U.Q.B. 
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“The need for control of land use is apparent throughout the 
fringe. Vacant subdivisions stand idle and useless, while popula- 
tion strikes off in another direction. The northwest corner of the 
city illustrates this. A solid square mile of unsubdivided land at 
the comer, within the city, remains vacant. Yet since the 1920’s 
a large subdivision has stood just across the border, largely va- 
cant and forgotten.” I. Harding Hughes, Jr., Local Government 
in the Fringe Area of Flint, Michigan 55 (mimeograph, Institute 
for Human Adjustment, University of Michigan, 1947) . 

Apart from such very influential practical factors as politics 
and private group interests, there are legal ways of putting au- 
thority on a footing as broad as the problem. The most thorough 
is to set up and endow with the appropriate authority a general- 
function unit of government which territorially covers the entire 
area affected. In some instances this might be done by city — 
county consolidation. In others simple extension of municipal 
boundaries might serve. In still others both annexation of un- 
incorporated areas and consolidation or merger with peripheral 
municipalities might be indicated. 

A second approach could be made by grant of extra-territorial 
powers to the principal municipality. While this method is wide- 
ly used with respect to planning and land subdivision control, 
extraterritorial zoning, other than airport zoning, is not com- 
mon. The most serious policy difficulty is that those primarily 
concerned are not represented in the government exercising 
control. 

A third possibility calls for grants of zoning power to counties 
and towns or townships, either or both, and leaves us to hope 
that there would be enough cooperation to effect a coherent 
unified zoning pattern for an entire metropolitan community. 
The prospects of fulfillment are not bright. A small fringe mu- 
nicipality where land use is largely residential may prefer “dump- 
ing” of unwanted uses upon the principal city or outlying areas. 
A major object in separate incorporation, in the first place, may 
have been to establish an island not subject to community plan- 
ning and action on a metropolitan scale. Dumping has been car- 
ried to the point of excluding churches, but exclusion of churches 
from residence zones has failed to stand the judicial test in Ohio. 
State ex rel. Synod of Ohio of United Lutheran Church in Amer- 
ica V. Joseph, 139 Ohio St. 229, 39 N.E.2d 515 (1942). The same 
court has since upheld the exclusion of schools from residence 
zones. State ex rel. Hacharedi v. Baxter, 148 Ohio St. 221, 74 
N.E.2d 242, (1947) , appeal dismissed and certiorari denied 332 
U.S. 827, 68 S.Ct. 209 (1947). (Schools are not likely material 
for dumping; the cited case bears more on the legal question of 
reasonableness of classification of uses) . 
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Comprehensive zoning ordinances purport to control land uses 
in the older, settled areas of our cities. The character of those 
districts, however, is so firmly set that zoning which permits 
continuance of existing uses does not achieve very much. Re- 
troactive zoning, designed to root out the intrenched undesirable 
uses, is very drastic and, although there is some support for it as 
a constitutional matter, scant resort has been made to the power. 
See State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 
So. 613 (1929) , certiorari denied 280 U.S. 556, 50 S.Ct. 16 (1929) , 
and Noel, “Retroactive Zoning and Nuisances” 41 Col.L.Rev. 457 
(1941). 

It is the usual assumption that perhaps something can be done 
about scattered non-conforming uses in a restricted zone by a 
process of gradualism. The conventional theory is that existing 
non-conforming uses may be continued but may not be enlarged 
or extended. This sort of limitation is supposed to work toward 
the gradual elimination of the circumscribed uses. In practice it 
does not work out. “Amortization” over a period of years is 
more promising. See Note 9 U. of Chi.L.Rev. 477 (1942) . 

There are times when something substantial can be done in an 
older section of a community by rezoning. The obvious case is 
that of an area which may now be placed in a higher zoning 
classification by reason of the discontinuance of its former uses. 
It should be observed, at the same time, that rezoning may work 
the other way, as where time and actual developments have made 
it dear enough that there has been over-classification. 


CASSEL REALTY CO. v. CITY OF OMAHA 
Supreme Court of Nebraska, 1044. 144 Neb. 753, 14 N.W.2d 600. 

Yeager, Justice. This is an action in equity originally insti- 
tuted in the district court for Douglas county, Nebraska, by Cas- 
sel Realty Company, a corporation, plaintiff and appellant, 
against the city of Omaha, the individual members of the city 
commission of that city and the chief engineer of said city, de- 
fendants and appellees, the object and purpose of which is to 
have a zoning ordinance declared unconstitutional, null and void 
in its application to a certain tract of land belonging to plaintiff 
and to enjoin the enforcement of the ordinance in so far as it 
applies to the said tract of land. 

The action was tried to the court whereupon decree was ren- 
dered denying the relief prayed by plaintiff. From this decree 
plaintiff has appealed. 
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As grounds for reversal plaintiff asserts that the court erred in 
finding that the ordinance in question was valid and. constitution- 
al; that the decree is contrary to and not sustained by the evi- 
dence; and that the decree is contrary to law. 

Certain pertinent facts necessary to a proper understanding 
of the matter in controversy are the following: “Fifty-second 
street in Omaha, Nebraska, extends north and south. Maple 
street extends east and west. Military avenue east of Fifty- 
second and south of Maple street extends from southeast to north- 
west. At or near the intersection of Fifty-second and Maple 
streets Military avenue enters and from that point westward 
about nine blocks coincides with Maple street. A double track 
street car line starting from downtown Omaha extends north- 
westerly over Military avenue to Fifty-second street, thence 
westerly over that part of Military avenue which is coincident 
with Maple street. Immediately west of Fifty-second street and 
north of Military avenue is a body of land, approximately 20 
acres, owned by plaintiff. The west boundary is Fifty-fourth 
street and the northern Bedford avenue. For many years this 
land was used and occupied as an amusement park. It was 
known as Krug Park. Prior to the times involved in this action 
this use had been discontinued and nearly all of the buildings 
and structures thereon had been removed. The only important 
structures remaining were a two-story brick building in the 
extreme southeast corner and a large wooden building. The' 
lower part of the brick building had been used as a saloon and 
the upper part as an apartment. The wooden building had been 
used as a dance pavilion. At the time of the commencement of 
this action it was being used as a roller skating rink. Across 
Fifty-second street to the east in an area the north and south: 
length of which is two blocks is situated the Benson High School. 
To the north in the same area is a public grade school. A part 
of the grade school building is used for high school purposes. 
Over 1,500 pupils attend the high school. Pupils come to the 
school from all directions. Access from the west and northwest 
is along Military avenue past the land of plaintiff and across 
Fifty-second street, from the south across Military, and from 
the southwest along and across Military and Fifty-second or 
across Military and Fifty-second. Several blocks to the west of 
Fifty-second and Military beginning at about Fifty-ninth street 
is a business or commercial area. In this area are stores, shops, 
a bank and various other commercial enterprises. This is known 
as the business center of Benson. This center with its surround- 
ing territory was at one time a separate municipal corporation. 
It has since been made a part of the metropolitan city of Omaha. 
This is not to say that there are no business or commercial es- 
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tablishments east of Fifty-ninth street. It appears that between 
Fifty-fourth and Fifty-ninth streets on the north side of Military 
somewhat more than half of the frontage is either occupied by 
residences or are vacant and the buildings on the remainder are 
devoted wholly or in part to some kind of business. On the north 
side of Military avenue from Fifty-second street to Fifty-fourth 
street, which is the property of the plaintiff, the condition has 
already been generally described. On the south side from Fifty- 
second to Fifty-ninth, about 600 feet are used in whole or in part 
for business, about 775 feet for residences, about 675 feet are 
vacant, 260 feet of which were formerly used as a used car sales 
and parking lot and on the rear of a space of 55 feet are two five- 
car garages. 

In 1924, under authority of sections 14-401, 14-402 and 14-403, 
Gomp.St.l929, which sections are now a part of the home rule 
charter, the city commission adopted an ordinance classifying 
and zoning the city of Omaha for the purpose of regulating and 
restricting the location of trades and industries and the location 
of buildings designed for specific uses and for the division of the 
city into districts. 

By the terms of this ordinance an area 125 feet in depth on 
both sides of Military avenue along plaintiff’s property and for 
many blocks in both directions was zoned for commercial use, 
that is, it was ordained that in this area could be constructed 
buildings for commercial use, with exceptions not necessary to 
be mentioned here. Use for single or multiple unit residences was 
not prohibited. The named classification was “C” or Commercial 
District. 

This classification and this zoning continued in full force and 
effect until December 24, 1941, when the city commission enacted 
a new ordinance by the terms of which an area 125 feet in depth 
on both sides of Military avenue from Fifty-second street to 
Fifty-sixth street was reclassified and rezoned. The rezoning 
removed the area from “C” to the classification of Residence 
District. 

The , new or “B” classification prohibits construction on the 
property of buildings to be used for commercial purposes. It per- 
mits residences, multiple dwellings, boarding and lodging houses, 
hotels, hospitals and clinics, educational, philanthropic and elee- 
mosynary institutions, nurseries and greenhouses, private clubs, 
fraternities and lodges, and certain accessory buildings custom- 
arily incident to the specific uses allowed. 

Plaintiff contends that this reclassification and rezoning ordi- 
nance is illegal, unconstitutional and void for the reason that 
it is unreasonable, arbitrary and confiscatory. 
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Section 14-401, Comp.St.l929, which is, as has been stated, a 
provision of the home rule charter of the city of Omaha, em- 
powers the city commission to zone the city into districts and 
to restrict the use to which buildings in the particular districts 
may be put. Section 14-403 provides for the supplementing or 
changing of any such district. 

The rezoning ordinance conformed to power granted to the 
city commission by the statute and the home rule charter. That 
the statute and charter is a valid exercise of the legislative pre- 
rogative under the police power can hardly be questioned. Also 
the exercise by the city commission of the power granted, if exer- 
cised reasonably and with due regard to rights of property and 
in the interest of public health, safety, morals and general wel- 
fare, is a proper prerogative. . . . 

In State v. Withnell, 91 Neb. 101, 135 N.W. 376, 377, 40 L.R.A., 
N.S., 898, it was said: “By charter the state Legislature delegated 
power to the city of Omaha in the following terms: ‘To make 
and enforce all police regulations for the good government, gen- 
eral welfare, health, safety and security of the city and the 
citizens thereof,’ and ‘to prescribe fire limits and regulate the 
erection of all buildings and other structures within the corpo- 
rate limits,’ and ‘to define, regulate, suppress and prevent nui- 
sances.’ . . . Under the authority thus conferred, the city 

councU, in passing the ordinance, obviously intended to exer- 
cise the police power of the city, and the courts should not in- 
terfere with its enforcement unless its unreasonableness, or the 
want of necessity for such a measure, is shown by satisfactory 
evidence.” The case was one involving the prohibition of the 
erection of structures on real estate for a particular use. 

The city of Omaha under its home rule charter has the power, 
by ordinance, to zone the city in the interest of public health, 
safety, morals and the general welfare. Any such act of the 
city must however not be unreasonable, discriminatory and arbi- 
trary and it must bear some relationship to the purpose or pur- 
poses sought to be accomplished by the ordinance. . . . 

It may be added here that a zoning ordinance may not operate 
retroactively to deprive a property owner of his previously vested 
rights, that is to say, a zoning ordinance could not deprive the 
owner of a use to which property was put before the enactment of 
the ordinance. 

In Baker v. Somerville, supra [138 Neb. 466, 293 N.W. 327], 
it was said with regard to a zoning ordinance of the city of 
Omaha: “They acquired vested rights by contract and by ex- 
penditure of money before the city extended this regulation to 
their property. It is well-settled law that an ordinance cannot 
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operate retroactively to deprive them of their previously vested 
rights.” 

It follows therefore that the zoning ordinance before us cannot 
operate to take away any right which became vested prior to its 
adoption. ... 

In an action in court to enjoin the enforcement of a zoning 
ordinance on the ground that it is unreasonable, arbitrary and 
confiscatory it is necessary to indulge the presumption that the 
city commission in the enactment was in possession of the facts 
relating to the necessity for the zoning restriction and that its 
legislation related and responded to such necessitous condition. 

Another rule requiring observance by the court in such actions 
is that if necessity under the police power could have justified 
the zoning ordinance the court must assume that it did. . . . 

If then on the record presented there was evidence upon which 
the city commission could have said that the zoning ordinance in 
question was necessary in consideration of public health, safety, 
comfort or general welfare, it is beyond the province of the court 
to say that it is unreasonable, arbitrary or confiscatory even 
though it may depreciate in value business property or restrict 
the liberty of citizens in regard to ownerahip and use of prop- 
erty. ... 

It becomes necessary now to examine further the evidence 
to ascertain whether or not there were facts upon which the 
city commission could have concluded that this zoning was in 
the interest of public health, safety, comfort or general welfare. 

We find nothing upon which to base a decision that the zoning 
was in the interest of public health. 

On the matter of public safety we find that, as has already been 
pointed out, immediately to the east of the area involved is a 
public high school accommodating more than 1,500 pupils; that 
the major portion of these pupils must pass along the street in 
front of the property involved or cross at the street intersection 
directly to the east; that traffic on Military avenue and at the 
intersection is already heavy and that a hazardous condition 
exists; that additional commercial establishments in the area 
rezoned and particularly on the property of plaintiff would mate- 
rially increase the hazard and increase the danger to school pupils 
going to and from this high school. 

On the matter of comfort witnesses who live or have lived in 
or near the location involved testified to the discomfort occa- 
sioned by commercial enterprises already in the vicinity. At least 
one witness testified that the confusion from commercial enter- 
prises was so great that in order to obtain sufficient quietude for 
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sleep he was compelled to abandon his residence in the area at 
a very great sacrifice. These witnesses concluded that from an 
increase in commercial enterprises would flow added confusion. 

On the matter of public morals which we take it is an element 
of general welfare, it was indicated in the evidence that com- 
mercial institutions such as would probably be established in this 
area would provide distractions for school pupils and loafing 
places which would bring about delinquencies in attendance upon 
classes. This conclusion depended upon obsei’vations of places 
already in dose proximity and experiences at other schools. 

Again under the general welfare witnesses, among whom were 
real estate men informed as to the elements affecting the value 
of residence properties, testified that a commercial area at this 
location would decrease the residence value of the surrounding 
area materially. Some said the value would be adversely affected 
for a distance of one block and some more than that. One said 
the effect would extend four or five blocks. Witnesses for plain- 
tiff admitted that there would be an effect but that it would be 
slight and that it would not extend beyond the first block. 

In this connection it may be well to note that the entire area 
in every direction for many blocks from the location involved 
here was zoned, used and being developed for residence purposes 
except the lands of plaintiff, the grounds used for school pur- 
poses and 125 feet along both sides of Military avenue or Maple 
street. Also it may be said that it was the contemplation of the 
plaintiff that all of its land except 125 feet or a slightly deeper 
area should be platted and subdivided for residence purposes. 

The evidence discloses that necessity or convenience to the 
community does not require that commercial enterprises shall 
be established between Fifty-second and Fifty-sixth streets. To 
the west and in the Benson business section it sufficiently ap- 
pears that the community needs and convenience may now be 
adequately met and that in this area are vacant locations avail- 
able for additional commercial enterprises. 

On the other side plaintiff makes two contentions which are sub- 
stantially supported by evidence. The firat is that its property to 
the depth of 125 feet along Military avenue is not suitable for 
residence property of any kind or character. The second is that 
if permitted to use the area for commercial purposes plaintiff 
could sell it for prices greatly in excess of prices that could be ob- 
tained for any other purpose. 

As against this, witnesses for the defendants say that this 
frontage likely could be sold for higher prices for commercial 
purposes than any other but that if platted in conformity with 
the rezoning ordinance the loss on the frontage would be 
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up in an increased value for residence purposes of plaintiff’s land 
to the north. 

This we think is a fair summary of the pertinent evidence 
bearing on this inquiry. 

The law presumes and this court must therefore assume that 
the city commission was informed of these facts and that the 
rezoning ordinance' was enacted with reference to this informa- 
tion. 

Was this evidence sufficient to a degree that the Omaha city 
commission could have said that the zoning ordinance was neces- 
sary in consideration of the public health, safety, comfort or 
general welfare? If it was of such quality then this court is 
bound by the action of the commission and may not hold the ordi- 
nance unreasonable, arbitrary and confiscatory and therefore 
void and unconstitutional. The finding of this court is an affiima- 
tive answer to the foregoing question. 

The decree of the district court is affirmed. 

Affirmed. 


In contrast with the principal case see 2700 Irving Park Build- 
ing Corp. V. City of Chicago, 395 Ifi. 138, 69 N.E.2d 827 (1946), 
discussed in 14 Univ. of Chi.L.Rev. 718 (1947) and 26 Chi.-Kent 
L.Rev. 89 (1947). 

Administration and enforcement of a zoning ordinance are usu- 
ally made the responsibility of the local officer who handles build- 
ing permit applications. His title may be commissioner of build- 
ings, inspector of buildings, or what not. The conventional plan 
provides a method of administrative review of determinations 
of the administrative officer. That review is a function of the 
zoning board of appeals (sometimes called board of review or 
board of adjustment) . The board goes fully into the merits and 
may exercise all the powers of the officer in making such deter- 
mination as ought to be made. 

The board of appeals has another function of the greatest im- 
portance. Since a general ordinance cannot be so drawn as to 
take into account all of the special circumstances affecting the 
use of particular parcels of land, there should be a safety valve. 
It is possible, of course, to deal with special cases by ordinance 
but the prevaUing opinion favors an administrative method of 
granting exceptions to the terms of zoning ordinances and vari- 
ances from their application under a broadly-stated grant of 
power governed only by such general considerations as substan- 
tial justice, public safety and welfare. The courts, for the most 
part, have had little difficulty sustaining this broad grant of 
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“mitigating” or “dispensing” power by which relief may be af- 
forded from the rigor of general rules in particular cases, but 
there are adverse decisions in Illinois and Maryland. Welton v. 
Hamhton, 344 lU. 82, 176 N.E. 333 (1931); Sugar v. North Bal- 
timore Methodist Protestant Church, 164 Md. 487, 165 A. 703 
(1933). As a result of the Welton decision the Chicago zoning 
ordinance lays down certain rules to serve as guides in the allow- 
ance of variations and makes the function of a legislative matter 
to be performed by ordinance of the city council after public 
hearing by the board of appeals. The Welton decision was fol- 
lowed in Speroni v. Board of Appeals of City of Sterling, 368 
111. 568, 15 N.E.2d 302 (1938). 


COLATI v. JIROUT 

Court of Appeals of Maryland, 1946. 186 Md. 652, 47 A.2d 613. 

Delaplaine, Judge. On November 1, 1945, John W. Christo- 
pher, a building contractor, made application to the Buildings 
Engineer of Baltimore City for a permit to build for Silvestero 
Colati a two-story building on his corner lot at 2510 McElderry 
Street, for the purpose of a cafe and limch room, after a one-story 
cafe building and garage now on the lot shall have been removed. 
The Buildings Engineer disapproved the application, and the con- 
tractor thereupon appealed to the Board of Zoning Appeals. At 
a public hearing on November 13, Mrs. Marie Jirout, who resides 
next to the cafe at 2512 McElderry Street, protested against the 
construction of a two-story building further back than the rear 
wall of her residence on the ground that it would cut off her air 
and light; but on November 14 the Board adopted a resolution 
approving the application. 

Mrs. Jirout then filed a petition in the Baltimore City Court 
alleging that the action of the Board was illegal. Her landlords, 
John Jenesek and his wife, were subsequently granted permission 
to intervene in the case. Under paragraph 35 of the Baltimore 
City Zoning Ordinance (Ordinance 1247, approved March 31, 
1931), any person aggrieved by a decision of the Board of Zoning 
Appeals may present a petition to the Baltimore City Court 
setting forth that the decision is illegal in whole or in part, and 
specifying the grounds of the illegality. The Court may reverse 
or affirm, wholly or in part, or may modify the decision brought 
up for review. On January 11, 1946, the Court passed an order 
modifying the decision of the Board by restraining the applicant 
for the permit from erecting any buildings on Colati’s lot, from 
a point at the rear end of the wall of the residence at 2512 Mc- 
Elderry Street to the rear of the lot, to a height greater than 
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the first story of that residence. From that order Colati appealed 
to this Court. 

It appears that the property in question is a non-conforming 
use in a residential use district. Paragraph 8(38) of the Balti- 
more City Zoning Ordinance prohibits the use of any building in 
a residential use district for the sale of alcohol or alcoholic drinks. 
But the Zoning Ordinance does not prevent the continuance of 
any non-conforming use existing at the time of the passage of 
the ordinance. Non-conforming buildings existing when the 
Zoning Ordinance went into effect are allowed to stand, and non- 
conforming uses are allowed to continue. Zoning seeks to sta- 
bilize and protect, not to destroy; it seeks to safeguard the future 
with anticipation that time will repair the mistakes of the past. 
However, paragraph 11 contains tihe following prohibition: “A 
non-conforming use may not be extended, except as hereafter 
provided, but the extension of a use in any portion of a building, 
which portion is now arranged or designed for such non-conform- 
ing use, shall not be deemed to be an extension of a non-conform- 
ing use.” This Court holds that the Zoning Ordinance prohibits 
generally the extension of a non-conforming use except to the 
portion of the building designed for such use at the time of the 
passage of the ordinance, and that the stopping of expansion of a 
non-conforming use is not an arbitrary or unreasonable exercise 
of governmental power. Knox v. Mayor and City Council of 
Baltimore, 180 Md. 88, 96, 23 A.2d 15; Beyer v. Mayor and City 
Council of Baltimore, 182 Md. 444, 453, 34 A.2d 765. 

The Zoning Ordinance, as amended by Ordinance 445, approved 
April 23, 1941, makes only one exception to the prohibition of 
paragraph 11 in dealing with residental use districts. This ex- 
ception, found in paragraph 12(b), provides that the Board of 
Zoning Appeals, subject to the provisions of paragraph 32 (j), 
may in its discretion in a specific case permit, where otherwise 
excluded or limited, “a use of the same classification, necessary 
or incidental to a non-conforming use” within 50 feet from such 
existing non-conforming use, provided that such 50-foot measure- 
ment shall not extend across a street. It is apparent that the 
Board’s discretionary power to extend a non-conforming use 
horizontally does not apply to the pending case. 

It is true that paragraph 32 (g) 3 of the Zoning Ordinance, en- 
acted pursuant to the State Zoning Enabling Act, Acts of 1927, 
ch. 705, Code 1939, art. 66B, sec. 7, endows the Board of Zoning 
Appeals with discretion to authorize in any specific case such 
variance from the terms of the ordinance as may be necessary to 
avoid arbitrariness and so that the spirit of the ordinance shall be 
observed and substantial justice done. The only guide which the 
Mayor and City Council gave to the Board as to when it may 
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authorize a variance from the terms of the ordinance was, as 
stated in paragraph 33 (b) , when there are “practical difficulties 
or unnecessary hardships” in the way of carrying out the strict 
letter of the ordinance. In 1933 the Court of Appeals held that 
this grant of unlimited and unregulated discretion to an admin- 
istrative board to set aside the ordinance in any case was an 
arbitrary and unlawful delegation of power. Jack Lewis, Inc. v. 
Mayor and City Council of Baltimore, 164 Md. 146, 164 A. 220; 
Sugar v. North Baltimore Methodist Protestant Church, 164 
Md. 487, 495, 165 A. 703. On this appeal there is no necessity 
to discuss whether paragraph 32(g) 3 has been brought fully 
within the bounds of constitutionality by the enactment of para- 
graph 32 (j) of Ordinance 449, approved April 23, 1941, requiring 
the Board of Zoning Appeals to consider various factors before 
authorizing a variance. For the invalidity of paragraph 32(g)3 
prior to the 1941 amendment did not affect the ordinance as a 
whole. We hold that zoning in general in a valid exercise of the 
police power of the State, and that a comprehensive zoning 
ordinance is constitutional. ... 

It is evident that the spirit of the Baltimore City Zoning Ordi- 
nance is against the extension of non-conforming uses. It is 
generally accepted that a few non-conforming buildings and uses, 
allowed to continue as exceptions to the regulations in order to 
avoid injustice, will not be a substantial injury to the com- 
munity if they are not allowed to multiply where they are harm- 
ful or improper; but non-conforming uses should not be per- 
petuated any longer than necessary, and the Zoning Board 
should make constant efforts to move them into the use districts 
where they properly belong. Bassett on Zoning, 106, 109. Even 
when a non-conforming building has been destroyed by act of 
God, the owner should not be allowed to rebuild as a matter of 
right without authority from statute or ordinance. Paragraph 38 
of the Baltimore City Zoning Ordinance expressly provides 
that nothing contained in the ordinance shall prevent the restora- 
tion of a building or part thereof which has been destroyed by 
fire, wind, flood, explosion, act of God, or act of the public enemy; 
but it also states that in the event of such destruction nothing 
shall prevent the continuance of the use or part thereof “as such 
use existed at the time of such destruction of such building or 
part thereof.” 

Appellant’s lot has a frontage of 14 feet, 3 inches, on McElderry 
Street, and a depth of 70 feet on Rose Street. The brick build- 
ing now used as a cafe extends back 38 feet, and the garage in 
the rear has a depth of 32 feet. Thus the two buildings cover the 
entire area of the lot. The construction, for which appellant 
wants a permit, is not in any sense an alteration. He wants to 
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raze and remove his buildings and build anew on a much larger 
scale. He desires to transform a cafe or bar occupying slightly 
more than half the area of his lot to a cafe and lunch room 
which would have a floor space twice that of the entire area of 
the lot. It is conceded that the entire property has been used in 
the cafe business, and that the owner is protected from interfer- 
ence in that use; but, as the Supreme Court of New Jersey ex- 
plained in De Vito v. Pearsall, 115 N.J.L. 323, 180 A. 202, 147 
A.L.R. 170, where a factory or other non-conforming use is es- 
tablished on a lot in a residential district, that use should not be 
enlarged and extended without authority from statute or ordi- 
nance. For, while continuance of the original non-conforming 
building might be comparatively unobjectionable, a larger build- 
ing might cause great damage to the district. Moreover, the 
manner in which the Baltimore City Zoning Ordinance limits the 
application of the principle of non-conforming use, and the 
restrictive language with which it authorizes restoration of a 
building in event of destruction, are strong manifestations of the 
intention of the Mayor and City Council that the power of the 
Board of Zoning Appeals to extend non-conforming uses shall be 
strictly construed. 

For these reasons we hold that the Board of Zoning Appeals 
had no authority under the Zoning Ordinance to grant the permit 
to extend the non-conforming use as requested. No appeal, how- 
ever, was taken from the extension allowed by the Court below,, 
and the appellees do not complain of that extension and are not 
injured by it. On this appeal there is nothing before us in re- 
spect to the extension as granted and therefore the order of the 
Court will be affirmed. County Com’rs of Frederick County v.. 
Page, 163 Md. 619, 164 A. 182. 

Order affirmed, with costs. 


In Louisiana the work of a zoning board of adjustment has 
been considered so fully judicial that a board may not appeal 
from a district court decision, on review of board action, any 
more than a judge may appeal when he is reversed by an inter- 
mediate appellate court. State ex rel. Bringhurst v. Zoning 
Board of Appeal and Adjustment, 198 La. 758, 4 So.2d 820 
(1941) ; State ex rel. Hurley v. Zoning Board of Appeal and Ad- 
justment, 198 La. 766, 4 So.2d 822 (1941) . The Connecticut 
court has supported a directly contrary conclusion with the point 
that the board represents the public interest (as do many ad- 
ministrative tribunals) . Rommell v. Walsh, 127 Conn. 16, 15 A. 
2d 6 (1940). 
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Property-owner participation in the decision whether a partic- 
ular use, such as a billboard or gasoline filling station, will be 
permitted within a restricted district is an old practice which has 
been employed rather freely in zoning. In 1912 the Supreme 
Court struck down an ordinance which required local officials to 
fix a building line upon application of the owners of two-thirds 
of the property upon one side of a square. Eubank v. City of 
Richmond, 226 U.S. 137, 33 S.Ct. 76. This was considered a 
denial of due process to non-participating owners since the de- 
cision was left to the arbitrary action of private hands. Five 
years later a Chicago ordinance proscribing billboards in a resi- 
dential district subject to a dispensing power to be exercised by a 
certain majority of property owners in the area, was upheld by 
the Court. Thomas Cusack Co. v. City of Chicago, 242 U.S. 526, 
37 S.Ct. 190 (1917) . A distinction was made between power to 
enact a regulation and power to allow exceptions, even though 
in neither case was there a standard laid down to guide those 
exercising the power. Then came Washington ex rel. Seattle 
Title Trust Company, Trustee, v. Roberge, 278 U.S. 116, 49 S. 
Ct. 50 (1928) . A Seattle zoning ordinance established a resi- 
dence zone and provided that a philanthropic home for children 
or the aged should be permitted there with the written consent 
of the owners of two-thirds of the property within 400 feet of the 
prpposed building. The Court, at the instance of a trustee-owner 
of a philanthropic home in the district, which proposed to con- 
struct a larger structure without effort to obtain property 
owners’ consents, declared the ordinance invalid as a delegation of 
arbitrary power repugnant to due process. While the Court pre- 
termitted the question whether absolute exclusion by ordinance 
would have been valid, the Cusack case was distinguished by 
reference to the character of use — ^billboards are more likely to 
fie offensive. Is this consistent with the logic of the Cusack case? 
See H. C. Havighurst, “Property Owners’ Consent Provisions in 
Zoning Ordinances” 36 W.Va.L.Q. 175 (1930). Is the Cusadc dis- 
tinction valid? Since the determination whether the particular 
use will be permitted is left ultimately to the uncontrolled dis- 
cretion of private land owners in either case, are not both 
equally objectionable? The decisions are not uniform but there is 
substantial state court authority supporting the Cusack type of 
control. In state constitutional law the problem can be formu- 
lated simply as a question of delegation of legislative power. 
State ex rel. Standard Oil Co v. Combs, 129 Ohio St. 251, 194 N.E. 
:875 (1935). 

What is to be said of property owners’ consent provisions in 
the realm of policy? The possibility of abuse in the form of 
purchase of consents is obvious. A more vital consideration is the 
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consistency of such a device with the broad objectives of planning 
and zoning. A zoning board of appeals in allowing variances is 
guided by the public interest and the spirit of the zoning ordi- 
nance. The property owner may respond to whatever selfish or 
Other considerations he pleases. He is acting as an individual 
landowner and not as a member of the electorate participating 
in public action through political forms. 

Ordinarily one specially damaged by the violation of a zoning 
ordinance has standing to enjoin the illegal use. Suppose, how- 
ever, that the complaining party is seeking to protect a non-con- 
forming use which is permitted only because it antedated the 
ordinance. In Bazinsky v. Kesbec, Inc., 259 App.Div. 467, 19 
N.Y.S.2d 716 (1940), affirmed 286 N.Y.S. 655, 36 N.E.2d 694 
(1941), relief was denied on the theory that plaintiff’s interest 
was not of the sort the ordinance was designed to promote and 
protect. 


METCALF v. LOS ANGELES COUNTY 

Supreme Court of California, 1944. 24 Oal.2d 267, 148 P.2cl 645. 

Gibson, Chief Justice. This is an appeal from a judgment of 
dismissal in an action to enjoin the enforcement of a zoning 
ordinance of the county of Los Angeles insofar as that ordinance 
affects certain real property owned by plaintiffs. 

Plaintiffs are the owners of five contiguous parcels of land 
aggregating about SSYz acres, which, according to the allega- 
tions of the complaint, are unfitted for and have no appreciable 
value for any purpose other than use in the business of rock 
development and rock crushing. Plaintiff company, in addition 
to owning two of such parcels, has obtained options to purchase 
the real property of its eoplaintiffs and intends to exercise the 
same “if, only, and when the [property] can legally be used 
for . . . rock development and rock crushing purposes 

. . . without interference . . . by defendant . . ..” 

By the provisions of Ordinance No. 1494, New Series, of the 
County of Los Angeles, as amended by Ordinance No. 2903, New 
Series, plaintiffs’ land is placed in an area zoned principally for 
residential and agricultural uses and its use for purposes of rock 
development and rock crushing is prohibited. Section 21 of that 
ordinance provides that an owner of property located within any 
zone established thereby may petition the Regional Planning 
Commission to have his property excepted from any particular 
restriction applicable to such property, that the commission shall 
cause an investigation to be made and file its report with the 
board of supervisors, and that the board may except such prop- 
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erty from the restriction if it is satisfied that the exception is 
necessary for the preservation and enjoyment of any substan- 
tial property right of the petitioner and is not materially detri- 
mental to public welfare or injurious to the other property in 
the vicinity. Under Ordinance No. 1454, New Series, it is unlaw- 
ful for any person, firm, or corporation to establish, maintain or 
operate any rock quarry, sand or gravel pit, rock-crushing plant, 
or any apparatus for the manufacture or production of rock, 
sand or gravel upon plaintiffs’ land without first obtaining a 
license and permit to do so. A license may be issued thereimder 
by the tax collector upon approval of the board of supervisors 
after due notice and hearing, and a permit may be issued by the 
chief engineer of the County Flood Control District upon condi- 
tions prescribed by the board of supervisors. None of the plain- 
tiffs nor their predecessors in interest has ever applied for an 
exception pursuant to section 21 of Ordinance No. 1494 or for 
a license pursuant to Ordinance No. 1454. 

It is alleged that defendant threatens to prevent plaintiffs from 
establishing a rock-crushing plant upon their premises and to 
compel them to restrict the use of their land to residential and 
agricultural uses. The action was brought on the theory that 
enforcement of Ordinance No. 1494 would unconstitutionally 
deprive plaintiffs of their property by inhibiting the use of their 
land for purposes for which it is particularly suited and for 
which it has a reasonably high value. At the trial the parties 
filed a stipulation of facts and waived findings and conclusions 
of law. The trial court sustained defendant’s objection to the 
introduction of evidence by plaintiffs and dismissed the action 
on the ground that it was “prematurely brought in that none of 
the plaintiffs applied for an exception to the zoning ordinance 
attacked and none of the plaintiffs applied for a permit pursuant 
to Ordinance No. 1454, New Series, to establish or maintain a 
rock quarry.” 

A party aggrieved by the application of a statute or ordinance 
must invoke and exhaust the administrative remedies provided 
thereby before he may resort to the courts for relief. Alex- 
ander v. State Personnel Bd., 22 Cal.2d 198, 199, 137 P.2d 433; 
United States v. Superior Court, 19 Cal.2d 189, 194, 120 P.2d 
26; Abelleira V. District Court of Appeals, 17 Cai.2d 280, 292, 
109 P.2d 942, 132 A.L.R. 715; Gantner & Mattem Co. v. Cali- 
fornia E. Comm., 17 Cal.2d 314, 317, 109 P.2d 932; Teeter v. 
City of Los Angeles, 209 Cal. 685, 687, 290 P. 11. Defendant 
contends that plaintiffs failed to comply with this rule since they 
did not petition the Regional Planning Commission to have their 
property excepted from the restrictions of the challenged zoning 
ordinance pursuant to section 21 thereof. On the other hand, 
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plaintiffs contend that the doctrine of exhaustion of administra- 
tive remedies does not require them to follow the procedure pre- 
scribed by an ordinance which they alleged is void as to their 
property. 

It should be noted at the outset that plaintiffs challenge the 
ordinance only insofar as it prevents a particular use of their 
property and do not otherwise question its validity. Where an 
ordinance is attacked as unconstitutional in its entirety, the au- 
thorities are divided as to the necessity of invoking administra- 
tive remedies prescribed by that ordinance. See Porter v. Inves- 
tors’ Syndicate, 286 U.S. 461, 468, 52 S.Ct. 617, 76 L.Ed. 1226; 
Hirsh V. Block, 50 App.D.C. 56, 267 F. 614, 618, 11 A.L.R. 1238; 
United States v. Superior Court, 19 Cal.2d 189, 195, 120 P.2d 
26; Central Trust Co. v. City of Cincinnati, 62 Ohio App. 139, 
23 N.E.2d 450, 452, 453. But where, as here, the ordinance is 
alleged to be unconstitutional only as applied to particular prop- 
erty, it has been held in other jurisdictions that before a party 
can make such an attack he must apply to the zoning authorities 
for an exception or variance under the act. Central Trust Co. 
V. City of Cincinnati, 62 Ohio App. 139, 23 N.E.2d 450; Taylor 
v. Haverford Township, 299 Pa. 402, 149 A. 639; see Downham 
V. City Council of Alexandria, D.C., 58 F.2d 784, 788; Dowsey 
v. ViUage of Kensington, 257 N.Y. 221, 229, 177 N.E. 427, 86 
A.L.R. 642; cf. People v. Calvar Corporation, 286 N.Y. 419, 36 
N.E.2d 644, 136 A.L.R. 1376; Payne v. Borough of Sea Bright, 
14 N.J.Misc. 756, 187 A. 627. While there are no California 
cases directly in point, we are of the opinion that logic and the 
decisions of this court in analogous situations compel a like hold- 
ing in this case. Cf. San Joaquin, etc., Irr. Co. v. Stanislaus 
County, 155 Cal. 21, 99 P. 365; Collier & Wallis, Ltd., v. Astor, 
9 Cal.2d 202, 70 P.2d 171; Alexander v. State Personnel Bd., 22 
Cal.2d 198, 137 P.2d 433. 

A zoning ordinance places limitations upon the use of land 
within designated areas in accordance with the general policy 
adopted by the legislative body. The ordinance may be arbitrary 
and discriminatory in isolated cases as applied to certain prop- 
erty, and compliance therewith may present unusual difficulties 
in many other instances. But it is manifestly impracticable, if 
not impossible, to enumerate in the ordinance itself the varied 
factual situations to which the ordinance is not applicable be- 
cause of constitutional objections or other special considerations. 
Consequently, almost every zoning ordinance, including the one 
under consideration, contains provisions whereby an owner may 
apply to an administrative body for permission to put his land 
to a nonconforming use. As stated in Thomas v. Board of Stand- 
ards and Appeals, 263 App.Div. 352, 33 N.Y.S.2d 219, 230, “the 
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of safety valves to prevent the oppressive operation of the 2 
ing Regulations in particular instances. . . . The hist 

of all the litigation involving zoning regulations shows thal 
insure the validity of the zoning plan for an entire municipal 
the legislative body must vest in some subordinate body 
power to grant variances in appropriate cases. . . . ” J 

also, Rubin v. Board of Directors, 16 Cal.2d 119, 124, 104 I 
1041. In our opinion, until an application for a variance or 
ception is made and acted upon, the “legislative process rem? 
incomplete.” Porter v. Investors’ Syndicate, 286 U.S. 461, < 

52 S.Ct. 617, 620, 76 L.Ed. 1226. This conclusion is strengthe 
by the fact that in excepting property from the restrictions 
Ordinance No. 1494 the board of supervisors may impose “s 
terms and conditions as said board may deem proper under 
. circumstances.” If the landowner is permitted to 
nore the procedure set forth in the ordinance whereby he n 
have his property excepted from the restrictions thereof, 
board’s statutory power to impose terms and conditions U] 
particular uses of property is circumvented. Equity’s jurisi 
tion is limited by the existence of a tribunal created or gr 
additional powers for the very purpose of making factual del 
minations and alleviating the hardships of an oppressive stat 
as applied to the facts related by each complainant. 

Plaintiffs argue, however, that in applying for an except 
under section 21 they would in legal effect be requesting a m 
favor from the zoning authorities upon the assumption and 
mission that the ordinance is valid, and that, therefore, 
application for an exception is not a remedy or, in any eve 
not an adequate remedy. The argument that an application 
an exception is not a remedy rests upon the assumption that 
means provided by an ordinance to redress or prevent an inji 
is not a remedy when the relief sought thereby may be gran 
or withheld in the discretion of the body to which applicatioi 
made. In San Joaquin, etc., Irrigation Co. v. Stanislaus Cour 
155 Cal. 21, 27, 99 P. 365, 367, however, this court stated that ■ 
“remedy” to be exhausted before judicial relief might be 
tained includes or consists of the “opportunity to obtain adequate 
relief by application to a legislative or administrative municipal 
body, like a board of supervisors, with reference to the very mat- 
ter of which [the parties] complain in an action in equity 
..” In the present ease plaintiffs seek by judicial inter- 
vention to be relieved from the restrictions imposed by the zon- 
ing ordinance, and by the provisions of section 21 of that ordi- 
nance they are afforded an “opportxmity to obtain adequate re- 
lief by application to a legislative or administrative municipal 
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body, like the board of supervisors, with reference to the very 
matter of which they complain in [this] action in equity.” See, 
also. United States v. Superior Court, 19 Cal.2d 189, 196, 120 
P.2d26. 

The fact that an exception might have been granted or denied 
in the discretion of the board of supervisors had application been 
made (Rubin v. Board of Directors, 16 Cal.2d 119, 126, 104 P.2d 
1041; Regan v. Council of City of San Mateo, 42 Cal.App.2d 801, 
806, 110 P.2d 95), does not render the remedy inadequate. See 
Alexander v. State Personnel Board, 22 Cal.2d 198, 200, 137 
P.2d 433; Gantner & Mattem Co. v. California E. Comm., 17 
Cal.2d 314, 318, 109 P.2d 932; Abelleira v. District Court of 
Appeal, 17 Cal.2d 280, 300, 301, 109 P.2d 942, 132 A.L.R. 715. 
Nor does the fact that an application for an exception admits 
the constitutionality of the ordinance render the remedy inade- 
quate. 

Had plaintiffs requested and been denied an exception, they 
would not have been barred from asserting in appropriate judi- 
cial proceedings that the zoning ordinance was unconstitutional 
as to their property. Rubin v. Board of Directors, 16 Cal.2d 
119, 104 P.2d 1041; Skalko v. City of Sunnyvale, 14 Cal.2d 213, 
93P.2d93. 

Plaintiffs further contend that the rule relied upon by defend- 
ant is inequitable because it would operate to delay the legal 
assertion of their rights and to suspend the use of their land 
until their application had been acted upon. That contention 
constitutes an attack upon the entire doctrine of the exhaustion 
of administrative remedies. Cf. Collier & Wallis, Ltd., v. Astor, 
9 Cal.2d 202, 206, 70 P.2d 171; United States v. Superior Court, 
19 Cal.2d 189, 196, 120 P.2d 26. 

The cases cited by plaintiffs do not support their position that 
an owner may attack the constitutionality of a zoning ordinance 
as applied to his property without first seeking to have such 
property excepted by the zoning authorities from the restric- 
tions of the ordinance. In Rubin v. Board of Directors, 16 Cal.2d 
119, 104 P.2d 1041, the landowner applied for and was denied a 
variance before he sought to challenge the constitutionality of 
the zoning ordinance in a judicial proceeding. Similarly, in 
Skalko V. City of Sunnyvale, 14 Cal.2d 213, 93 P.2d 93, plaintiff 
petitioned the city trustees for inclusion of his property in the 
business district before seeking a judicial declaration that a zon- 
ing ordinance placing his property in a residential district was 
void as to such property. In Matter of Application of Throop, 
169 Cal. 93, 145 P. 1029; Bank of America, etc., v. Town of 
Atherton, 60 Cal. App.2d 268, 140 P.2d 678; and Del Fanta v. 
Sherman, 107 Cal.App. 746, 290 P. 1087, it does not appear that 
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the challenged ordinances provided for applications to the zon- 
ing authorities for exceptions or variances nor that the property 
owners failed to apply to the administrative bodies to have their 
property excepted from the restrictions of the ordinances, and 
cases are not authority for propositions not considered therein. 
Maguire v. Hibernia S. & L. Soc., 23 Cal.2d 719, 146 P.2d 673. 

The judgment is affirmed. 

Shenk, Curtis, Carter, Traynor, and Schauer, JJ., con- 
curred. 


No instance has been found of a zoning ordinance actually 
being given the effect of overriding restrictions in deeds which 
existed at the time of its enactment. There are frequent inti- 
mations in the cases that for an ordinance to be accorded such 
effect would render it an unconstitutional interference with vest- 
ed interests. See Ludgate v. Somerville, 121 Or. 643, 256 P. 1043, 
54 A.L.R. 837 (1927). The best discussion of the subject is that 
of M. T. Van Hecke, “Zoning Ordinances and Restrictions in 
Deeds” 37 Yale L.J. 407 (1928). It is clear that the private re- 
strictions are unimpaired where the ordinance is more restric- 
tive. Suppose, however, the ordinance is less restrictive, as 
where the private restriction excludes all but residential uses 
of a property which the ordinance now includes in a commer- 
cial zone? While, on a fair interpretation of the ordinance as a 
comprehensive measure, it would appear to override the re- 
strictions, there is no indication that the courts would embrace 
such a view. In principle, the police power should be equal to 
the task of nullifying existing restrictions where the public 
interest dictates that course. Zoning may bear adversely on pri- 
vate restrictions without destroying them. Thus, in a Kentucky 
case, the fact that a certain area had been included in a business 
zone was considered, with other evidence, as making out such 
a change in conditions as to warrant refusal to enforce the re- 
strictions. Goodwin Bros, v. Combs Lumber Co., 275 Ky. 114, 
120 S.W.2d 1024 (1938). 

Prospectively, private restrictions can be co-ordinated with 
zoning through control of subdivisional platting. 
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SECTION 4. LOCAL GOVEENMENT LAND ACQUISITION- 
EXCESS CONDEMNATION 

We have seen that zoning is least effective in the older areas 
of a community which have, for better or worse, already as- 
sumed definite use patterns. Students of planning and land use 
control have been giving thought to a much more positive de- 
vice — extensive public ownership of land which the operations 
of the private economy have left “undeveloped or so poorly de- 
veloped as to be a social and economic burden on the com- 
munity.” See the well-documented Comment 52 Yale L.J. 634 
at 636 n. (1943). Once the local unit became owner by purchase 
or expropriation it could use its proprietary position to replat 
and hold in reserve or sell with appropriate restrictions, all as 
the larger interests of the community might indicate. Propon- 
ents of this method of land use control recognize that there would 
be a problem of preventing or minimizing abuse and corruption. 
There is likely to be sharp conflict of opinion both as to the pol- 
icy and the constitutionality of the device. The author of the 
above-cited comment is rather sanguine about the judicial re- 
sponse to the basic constitutional question of public purpose. 
The writer, on the other hand, would predict rough judicial sled- 
ding in the state courts. As yet the subject is academic. 

Excess condemnation is much more narrowly confined. Any 
land development undertaking, private or public, is more or less 
directly affected by the condition of adjacent land and the char- 
acter of its uses. The prime object of excess condemnation is 
to control adjacent property to the extent deemed appropriate 
to effectuate the purpose of a public development. If moreover, 
there is not excess taking the very effect of the taking of an ap- 
propriate area for the primary project may create a peripheral 
problem in the form of odd-shaped remnant lots. A secondary 
objective, which might be present, is the recouping, through im- 
provement and sale of the excess land, of part of the project 
costs. 

The state courts been inclined toward the actual use the- 
ory of public use in eminent domain, instead of the broader no- 
tion of benefit. The result has been that excess condemnation 
statutes of several states have been declared unconstitutional. 
See Note 46 Col.L.Rev. 108, 111 (1946) . This has led several 
states to provide express constitutional authority for excess con- 
demnation. ^ 

Mo.Const. of 1945, Art. I, § 27: 

“Acquisition of Excess Property by Eminent Domain— -Dis- 
position under Restrictions. — ^That in such manner and under 
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such limitations as may be provided by law, the state, or any 
coimty or city may acquire by eminent domain such property, 
or rights in property, in excess of that actually to be occupied 
by the public improvement or used in connection therewith, as 
may be reasonably necessary to effectuate the purposes in- 
tended, and may be vested with the fee simple title thereto, or 
the control of the use thereof, and may sell such excess prop- 
erty with such restrictions as shall be appropriate to preserve 
the improvements made.” 

See also Mass.Const., Articles of Amendment, Article XXXIX; 
Mich.Const. Art. XII, § 5; N.Y.Const., Art. I, § 7(e); Ohio 
Const., Aj?t. XVIII, § 10. 

The validity of the Ohio provision was brought in question in 
City of Cincinnati v. Vester, 281 U.S. 439, 50 S.Ct. 360 (1930) , 
but the Court was able to dispose of the case on statutory 
grounds. It is not believed, however, that the due process of law 
clause of the Fourteenth Amendment places excess condemna- 
tion in serious jeopardy. The Vester case is discussed in an edi- 
torial note by Howard L. Bevis, 4 Univ. of Cin.L.Rev. 474 (1930). 


SECTION 5. PCBUC HOUSING— SLUM CLEARANCE AND 
BLIGHTED AREA REHABILITATION 

Provision of institutional housing as well as subsistence for the 
indigent, particularly the aged poor, is a long-familiar responsi- 
bility of local government. Since World War I there has devel- 
oped a condition which definitely appears to be casting govern- 
ment in an immensely greater and more important housing role. 
The cost of land and construction have been such that only the 
higher income groups have been provided adequate shelter. For 
many years we have steadily lost ground in meeting the shelter 
needs of our middle and lower income groups. It has been con- 
servatively estimated that the housing shortage in 1945 was from 
8 to 12 million units. P. M. Houser and A. J. Jaffe, “The Extent of 
the Housing Shortage” 12 Law & Contemp.Prob. 3, 13 (1947). 
World War H did not bring on this condition, but it did severely 
aggravate it. This is not the place to launch an inquiry into the 
complex factors which have been operative in the failure of our 
society to master its housing problem through the medium of pri- 
vate business. See generally the ssnnposium on Housing in 12 
Law & Gontemp.Prob. No. 1 (1947), a well-documented note in 
54 Yale L.J. 116 (1944), and the selected bibliography in the Mu- 
nicipal Year Book 1948, 288 et seq. (Int’l City Mgrs’ Ass’n). 
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There is an impressive body of opinion, at all events, that, bar- 
ring phenomenal changes in the construction industry, govern- 
ment subsidy is necessary to bridge the gap between private abil- 
ity to pay for housing and the cost of that necessity. 

Anent the present state of affairs it has been said: “By any 
ordinary economic test the construction industry stands con- 
demned. In a world in which most costs and prices are declining, 
construction costs and prices are maintained and driven higher. 
In a world in which mass production and consumption have be- 
come common place, the construction industry operates on a ba- 
sis of petty production and has never succeeded in achieving mass 
consumption. The industry has so priced itself out of the market 
that we now take for granted the necessity of Federal subsidy in 
building residences for between one-fourth and one-half of our 
population. Construction methods are notoriously antiquated. 
Handicraft persists where machine methods are known. Small- 
scale purchase and sale and small-scale, localized operation con- 
tinue where a larger-scale endeavor would clearly be economical. 
Restrictive practices and high price policies are more prevalent 
than in any other industrial field. Seasonal operation is greater 
than the weather requires. Idle resources are conspicuous even 
in good times and mass unemployment is a recurrent phenome- 
non.” Corwin D. Edwards “Legal Requirements that Building 
Contractors be Licensed” 12 Law & Contemp.Prob. 76, 93 (1947). 

In the past resort has been had to such stimulants to home own- 
ership as homestead exemption from property taxation and the 
placing of homesteads in a favored class under a classified prop- 
erty tax system. For references to homestead exemption provi- 
sions see Edwin Yourman, “Some Legal Aspects of Cooperative 
Housing” 12 Law & Contemp.Prob. 126, 139 n. 44 (1947). An 
mstance of favored classification is to be foimd in W.Va.Const. 
Art. X, § 1, as amended in 1932. Such measures bear but lightly 
upon the present housing crisis. 

The Federal Government has taken the initiative in developing 
public housing. For all practical purposes public housing and the 
program of the Federal Public Housing Authority have been syn- 
onymous. Federal sponsorship was born in PWA in the early 
1930s and developed in FPHA (originally United States Housing 
Authority) after the enactment of the United States Housing Act 
in 1937. While there has been some direct federal construction 
of public housing, particularly PWA housing and defense housing 
during World War II, the basic FPHA plan has called for local 
construction and operation with federal assistance. Instead of 
employing the established general function units the authority 
idea was seized upon. Some forty states enacted appropriate en- 
abling legislation with respect to the creation of one or more 
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types of housing authorities, (municipal, county or regional) vdth 
power to finance, construct, maintain and operate housing proj- 
ects. And, with the assistance of FPHA counsel, test suits were 
prosecuted in over half the states to lay at rest any doubts on 
constitutionality. While special constitutional issues were pre- 
sented in some of these cases the questions of universal interest 
were: (1) Would the purpose be public in the sense that local 
government might undertake it; (2) would the purpose be public 
in the eminent domain sense; and (3) could housing properties 
be granted tax exemption. In only one state, Ohio, was an un- 
favorable decision rendered. In Columbus Metropolitan Housing 
Authority v. Thatcher, 140 Ohio St. 38, 42 N.E.2d 437 (1942), tax 
exemption was denied on the theory that once a project were 
completed and the facilities occupied the use would not be exclu- 
sively public in the sense of the state constitutional provision gov- 
erning exemption of public property. The case has been criti- 
cized by Myres S. McDougal and Addison A. Mueller, “Public Pur- 
pose in Public Housing; An Anachronism Reburied” 52 Yale L.J. 
42 (1942). The Ohio court subsequently reached a like conclu- 
sion as to a federal housing property leased to an Ohio housing 
authority, only to be reversed by the Supreme Court of the United 
States. City of Cleveland v. United States, 323 U.S. 329, 65 S.Ct. 
280 (1945). The Court had no difficulty in sustaining, under the 
general welfare clause, the use of federal funds and credits for 
such a project. Congress had effectually cloaked it with tax ex- 
emption. 

The FPHA plan is tied to slum clearance. That agency exacts 
of co-operating local units not only an initial showing of need for 
low-income housing but also retirement from use of substandard 
slum-type dwelling units substantially equal in number to the 
new units. Public housing projects have quite commonly, but not 
universally, been constructed on slum-cleared sites. In some of 
the test cases it was intimated that but for the slum clearance 
factor public purpose might not have been made out. See, for 
example, Allydonn Realty Corporation v. Holyoke Housing Au- 
thority, 304 Mass. 288, 23 N.E.2d 665 (1939) . It is not evident 
why this must needs be so. One can readily appreciate the facil- 
ity with which courts can apply nuisance abatement concepts to 
slum clearance. But we are not confined to such notions. If a 
substantial segment of the population can afford to pay only a 
part of what decent housing costs why may not the responsibility 
to make up the difference be socialized as a burden of government 
as readily as relief of widespread unemployment or provision for 
the destitute? • 

Very briefly, the FPHA plan of financing involves long-term 
local housing authority borrowing by the issuance of obligations 
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supported by the income of a housing project plus annual FPHA 
contributions. The federal agency will lend, on such obligaticais 
up to ninety per centum of project costs. Local initiative must 
produce a minimum of ten per centum. The local authority is 
free to sell its bonds in the market if able to do so to advantage. 
It should be borne in mind that the borrower is a separate 
public corporation without taxing power and its bonds are not 
debts within the meaning of constitutional and statutory debt 
limitations applicable to general function local units. The annual 
federal contribution is matched in part by tax exemption of the 
project. The two combined are intended to make up the differ- 
ence between all charges on the project .(including operation and 
maintenance and debt service) and income from rentals tailored 
to low incomes. See Maxwell Tretter, “Public Housing Finance" 
54 Harv.L.Rev. 1325 (1941). 

Provision for equivalent elimination of slum dwellings may be 
made by contract with the municipality or other general function 
unit in which the project is located. To assure needed inter- 
local teamwork the FPHA requires a cooperation agreement be- 
tween the local authority and the general function local unit 
concerned by which the latter agrees not to impose any taxes 
or charges on the project, other than an approved service charge 
for local public services, and to make such street and zoning 
changes as might be necessary in the development of the project. 
Such a contract has been enforced by mandamus. State ex rel. 
Great Falls Housing Authority v. City of Great FaUs, 110 Mont. 
318, 100 P.2d 915 (1940) ; discussed in Note 50 Yale L.J. 525 
(1941). 

While the zoning technique is of great importance in the new 
and growing areas of urban communities, it is not adapted to the 
rehabilitation of the foci of social and economic blight to be 
found in the older parts of all our larger cities. Outright retro- 
active zoning is too drastic, even if constitutional. Neither it nor 
gradual elimination of non-conforming uses, moreover, is ad- 
dressed to the positive phase of rehabilitation. Cf. Note 9 U. of 
Chi.L.Rev. 477 (1942) . What is involved there is removal of the 
fester, relocation of displaced residents and planned redevelop- 
ment of the cleared district. Since 1940 a new technique has 
been brought to bear on this problem. It is called urban rede- 
velopment. 

New York led the way by adopting an urban redevelopment 
corporation Mw in 1941. The scheme of that and other early 
development acts was to effect land assembly and clearance as 
well as rehabilitation through regulated private redevelopment 
corporations. The job could not be done by attacking particular 
lots and structures separately. “Land assembly,” the acquisition 
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of ownership of all land and structures in a given blighted 
district, was necessary. Crucial in this phase of the process was 
the power of eminent domain. The grant of that power to pri- 
vate redevelopment corporations has been upheld in Illinois and 
New York. Zurn v. City of Chicago, 389 111. 114, 59 N.E.2d 18 
(1945) ; Murray v. La Guardia, 291 N.Y. 320, 52 N.E.2d 884 
(1943) . It is to be noted that Section 2 of Article 18 of the Con- 
stitution of New York, as amended in 1938, authorize the grant 
of the power of eminent domain to regulated private corporations 
in aid of slum clearance and redevelopment. 

In 1945 a number of states enacted enabling legislation which 
effected an important shift from the original New York redevelop- 
ment scheme. By 1948 twenty-five states had urban redevelop- 
ment statutes. These laws place responsibility for land assembly 
and clearance upon local government and leave redevelopment to 
private enterprise. For an analysis of redevelopment legislation 
see Comparative Digest of the Principal Provisions of State Ur- 
ban Redevelopment Legislation (National Housing Agency, OfSce 
of the General Counsel, 1947), and The Municipal Year Book 
1946, 311 et seq. (Int’l City Mgrs’ Ass’n) . 

The thorniest problem confronted under both the older and 
newer plans arises from the disparity between the cost of land 
assembly and clearance and the use value to the redevelopers. 
The former is likely to be considerably greater. Private capital 
will hardly be ventured if it must absorb this difference. Here, 
again, government subsidy enters the picture. The newer type 
statute is better adapted to a subsidy policy. A responsible 
local unit might acquire and clear a district and then turn it 
over to a redevelopment corporation at its use value. The limited 
financial resources of local government do not give strong prom- 
ise that local units could bear the burden. In short, if the scheme 
is to work, is it not likely that the federal government will have 
to provide a large share of the funds for the subsidy or, at a 
minimum, lend federal credit to local units assuming the burden 
of the write-down. Federal aid is provided by the District of 
Columbia Redevelopment Act of 1945. (Public Law 592, 79th 
Cong., 2d Sess., approved August 2, 1946). Title VI of the 
Wagner-Ellender-Taft Bill (S.1592) was designed to provide 
financial assistance to local units for land assembly and clear- 
ance. The bill passed the Senate but was still in committee in 
the House when that body adjourned sine die on August 2, 1946. 
The bill was re-introduced in the Eightieth Congress but failed 
of enactment. Congress turned its back on public housing. It 
is obvious that the subsidy provided by such a measure would 
operate to the advantage of the owners of slum property and 
that factor has provoked criticism. 
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In England, where community planning and redevelopment 
must contend with the important additional factor of extensive 
war damage, the problem has been attacked as a national respon- 
sibility. Under a series of Town and Country Planning Acts, 
enacted from 1943 to 1947, a separate ministry of planning serves 
as a central authority charged with effectuating a national policy. 
The English approach is to relocate excess population and in- 
dustry from damaged or blighted areas and then redevelop those 
areas as appropriate. It goes well beyond the primary American 
emphasis on housing. The national government provides financial 
assistance by paying for limited periods the interest on local debt 
incurred for the purchase of land. 

Under our system positive governmental action is for the state 
and local governments. The Federal Government can provide 
data, advice and funds. Without federal subsidy or credit ac- 
complishments in redevelopment are likely to continue to be 
meagre. In New York City a lai'ge insurance company, oper- 
ating through redevelopment subsidiaries, has carried on two 
major projects, Stuyvesant Town and Riverton, which, together, 
will house about 10,000 families. Beyond that, blueprints are 
probably our most concrete manifestation of urban redevelop- 
ment. See Ruth G. Weintraub and Rosalind Tough, “Redevelop- 
ment Without Plan” 37 Nat.Mim.Rev. 364 (1948). 


BELOVSKY V. REDEVELOPMENT AUTHORITY OF 
THE CITY OF PHILADELPHIA 

Supreme Court of Pennsylvania, 1947. 357 Pa. 329, 54 A.2d 277, 

Horace Stern, Justice. Plaintiff’s bill in equity, filed by her as 
a taxpayer of the City of Philadelphia, challenges the constitu- 
tionality of the “Urban Redevelopment Law” of May 24, 1945, 
P.L. 991, 35 P.S. § 1701 et seq., the “Redevelopment Cooperation 
Law” of May 24, 1945, P.Lv 982, 35 P.S. § 1741 et seq., and the 
Act of May 24, 1945, P.L. 977, 40 P.S. §§ 504-506, which amended 
the Act of May 17, 1921, P.L. 682, by authorizing life insurance 
companies to invest in city housing projects in redevelopment 
areas. iTie bill seeks an injunction to prevent the Redevelopment 
Authority of the City of Philadelphia from entering upon any 
activities pursuant to these statutes, and the City of Philadelphia 
and its officers from appropriating any public moneys to the Au- 
thority and from entering into any agreement with it. The Com- 
monwealth of Pennsylvania intervened in the litigation, as have 
also the City of Pittsburgh and a great number of civic, philan- 
thropic, social and business organizations of the City of Philadel- 
phia. The learned court below dismissed the bill. 



Sec. 5 


Public Housing 


925 


Tlie Urban Redevelopment Law determines and declares as a 
matter of legislative finding — (a) “That there exist in urban 
communities in this Commonwealth areas which have become 
blighted because of the unsafe, unsanitary, inadequate or over- 
crowded condition of the dwellings therein, or because of inade- 
quate planning of the area, or excessive land coverage by the 
buildings thereon, or the lack of proper light and air and open 
space, or because of the defective design and arrangement of the 
buildings thereon, or faulty street or lot layout, or economically 
or socially undesirable land uses, (b) That such conditions or 
a combination of some or all of them have and will continue to 
result in making such areas economic or social liabilities, harm- 
ful to the social and economic well-being of the entire communi- 
ties in which they exist, depreciating values therein, reducing tax 
revenues, and thereby depreciating further the general commu- 
nity-wide values, (c) That the foregoing conditions are beyond 
remedy or control by regulatory processes and cannot be effec- 
tively dealt with by private enterprise under existing law without 
the additional aids herein granted, and that such conditions exist 
chiefiy in areas which are so subdivided into small parcels and in 
divided ownerships that their assembly for purposes of clearance, 
replanning and redevelopment is difficult and impossible without 
the effective public power of eminent domain, (d) That the ac- 
quisition and sound replanning and redevelopment of such areas 
in accordance with sound and approved plans for their redevelop- 
ment will promote the public health, safety, convenience and wel- 
fare.” Therefore the act declares it to be “the policy of the Com- 
monwealth of Pennsylvania to promote the health, safety and 
welfare of the inhabitants thereof by the creation of bodies cor- 
porate and politic to be known as Redevelopment Authorities, 
which shall exist and operate for the public purposes of acquiring 
and replanning such areas and of holding or disposing of them in 
such manner that they shall become available for economically 
and socially sound redevelopment. Such purposes are hereby de- 
clared to be public uses for which public money may be spent, and 
private property may be acquired by the exercise of the power 
of eminent domain.” 

Although such legislative declarations are subject to Judicial re- 
view they are entitled to a prima facie acceptance of their cor- 
rectness: Dornan v. Philadelphia Housing Authority, 331 Pa. 
209, 222, 200 A. 834, 841. 

The act creates for each city and county of the Commonwealth 
a so-called “Redevelopment Authority,” which is not in any way 
to be deemed to be an instrumentality of the city or county or 
engaged in the performance of a municipal function. No Au- 
thority shall transact business or otherwise become operative un- 
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til the governing body of the city or county shall find and de- 
clare that there is need for it to function; upon such declaration 
being made the mayor or the board of county commissioners, as 
the case may be, shall appoint the members of the Authority. 
An Authority “shall constitute a public body, corporate and poli- 
tic, exercising public powers of the Commonwealth as an agency 
thereof,” and shall have all the powers necessary or appropriate 
to effectuate the purposes and provisions of the act — among them 
the power to acquire property whether by purchase, gift or emi- 
nent domain; to own, hold, improve and manage such property; 
to sell, lease or otherwise transfer, subject to approval by the 
local governing body, any development area, either as an entirety 
to a single redeveloper or in parts to several redevelopers; and 
to borrow from private lenders or from the State or Federal Gov- 
ernment funds necessary for its operation and work. 

The scheme of redevelopment proceeds under the act as fol- 
lows: The local planning commission makes a “redevelopment 
area plan” designating an area which it finds to be blighted be- 
cause of the existence of the conditions enumerated in the act and 
containing recommendations for the redevelopment of such area. 
The plan must set forth the boundaries of the area, information 
concerning its buildings and population, a statement of the exist- 
ing uses of the real property therein, a statement of the proposed 
uses following redevelopment, a statement of the proposed chang- 
es in zoning ordinances and street layouts, an estimate of the 
cost of acquisition of the area and other costs necessary to pre- 
pare it for redevelopment, and a statement of such continuing 
controls as may be deemed necessary to accomplish the purposes 
of the act. Thereupon the Authority prepares a “redevelopment 
proposal” for the redevelopment of all or part of such area, in- 
cluding the proposed redevelopment contract and the selection of 
the redeveloper, and submits this proposal to the planning com- 
mission for review. The proposal, together with the planning 
commission’s recommendations thereon, are then certifi^ to the 
governing body, which, after a public hearing, approves or re- 
jects the proposal and the redevelopment contract; in the event 


8* [Footnotes renumbered], “Governing Body” is defined as being “In the 
ca.se of a city, the city council or other legislative body thereof, and in the 
case of a county, the board of county commissioners or other legislative body 
thereof.” 

“Redeveloper” is defined as “Any individual, partnership or public or 
I)rivate corporation that shall enter or propose to enter into a contract with an 
Authority for the redevelopment of an area under the provisions of this act” 
se “Redevelopment” is defined as “The aequisltlon, replanning, clearance, 
rehabilitation or rebuilding of an area for residential, recreational, commer- 
cial, industrial or other purposes. Including the provision of streets, parks, 
recreational areas and other open spaces.” 
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of the proposal being approved the Authority is empowered to 
execute the contract and to take such action as may be necessary 
to carry it out. The contract provides for the amount of the con- 
sideration to be paid by the redeveloper to the Authority and for 
the necessary continuing controls. Any deed or lease to a rede- 
veloper in furtherance of the contract must contain such provi- 
sions as the Authority may deem desirable to run with the land 
in order to effectuate the purposes of the act. The Authority is 
granted the right of eminent domain and title to any property 
thus acquired shall be an absolute or fee simple title unless a 
lesser title shall be designated in the eminent domain proceedings. 
The Authority may issue bonds for any of its corporate purposes, 
the principal and interest of which are payable from its revenues 
generally; such bonds may be secured by a pledge of any of its 
revenues or by a mortgage of any of its property; the bonds and 
the income therefrom shall at all times be free from taxation for 
State or local purposes. Neither the bonds nor any other obli- 
gations of the Authority shall be a debt of any municipality or 
of the Commonwealth, nor shall any municipality or the Com- 
monwealth nor any revenues or any property of any municipality 
or of the Commonwealth be liable therefor. 

The “Redevelopment Cooperation Law” provides that the city 
council or the county commissioners, as the case may be, may 
make such appropriations to an Authority as are deemed neces- 
sary to assist the Authority in carrying out its public purposes. 
Any State public body located in whole or in part within the 
field of operation of a Redevelopment Authority is granted the 
power from time to time to lend or donate money to the Au- 
thority. 

Legislation similar to these Pennsylvania statute has been 
adopted in 23 other States. 

Pursuant to the authority given in the Urban Redevelopment 
Law the Council of the City of Philadelphia enacted an ordinance, 
on September 21, 1945, which stated that there existed in the city 
areas which had become blighted by reason of the conditions de- 
scribed in the Urban Redevelopment Law; the council therefore 
foimd and declared that there was need for a Redevelopment Au- 
thority to function within the city. Accordingly such an Author- 
ity was organized and subsequently the council made an appro- 
priation to it for administrative expenses during the year 1946 
and at the time of the hearing of this case in the court below had 


“Mmiicipality” is defined as *‘Any county, city, borough or township.’* 
“State I^iiblic Body” is defined as “Any city, borough, town, township, 
coimty, miiiiicipal corporation, other subdivision, board, commission, housing 
authority or public body of this Coinmon wealth.” 
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under consideration the making of another appropriation for the 
year 1947. A Redevelopment Authority has been similarly cre- 
ated and organized in and for the City of Pittsburgh. 

The present attack upon the constitutionality of the Urban Re- 
development Law centers largely upon the grant therein made to 
the Redevelopment Authorities of the power to exercise the right 
of eminent domain. It is contended that the taking of property 
•ander the. act is not for a public purpose and therefore cannot 
constitutionally be effected by resort to the power of eminent do- 
main. 

Doran v. Philadelphia Housing Authority, 331 Pa. 209, 200 A. 
834, may be regard^ as the prototype of the present case since 
all the arguments now presented on this subject were there fully 
considered. The Urban Redevelopment Law closely parallels the 
provisions of the “Housing Authorities Law” of May 28, 1937, P. 
L. 955, 35 P.S. § 1541 et seq., with which the Dornan case was 
concerned. The fundamental purpose of both these acts was the 
same, namely, the clearance of slum areas, although the Housing 
Authorities Law aimed more particularly at the elimination of 
undesirable dwelling houses whereas the Urban Redevelopment 
Law is not so restricted. But the Housing Authorities Law had 
an important additional objective in that, as ancillary to the slum 
clearances, there were to be provided “decent, safe, and sanitary 
urban or rural dwellings, apartments or other living accommoda- 
tions for persons of low income”; these were to be constructed 
and acquired by the Housing Authorities and leased out by them 
to the class of tenants for whose use such accommodations were 
designed. In the case of the Urban Redevelopment Law the op- 
eration of clearing and rehabilitating the “slums,” now called 
“blighted areas”, is not to be followed by a continuing ownership 
of properties by the Redevelopment Authorities for any such fur- 
ther and ulterior social-welfare purpose as that of providing low 
rental homes for persons in moderate circumstances. In this ad- 
ditional feature of the Housing Authorities Law there was im- 
plicit the modem recognition of an enlarged social function of 
government which called for an advance over previous legal con- 
ceptions of what constitutes a public use justifying the exercise 
of the power of eminent domain, but this court sustained the con- 
stitutionality of that act, and the courts of numerous other States 
have, without exception, upheld similar legislation. In the case 
of the Urban Redevelopment Law, therefore, the justification of 
the grant of the power of eminent domam is even clearer than in 
the case of the Housing Authorities Law, there being in the pres- 
ent act only the one major purpose of the elimination and reha- 
bilitation of the blighted sections of our municipalities, and that 
purpose certainly falls within any conception of “public use” for 
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nothing can be more beneficial to the community as a whole than 
the clearance and reconstruction of those sub-standard areas 
which are characterized by the evils described in the Urban Re- 
development Law. It has long been clear that those evils cannot 
be eradicated merely by such measures, however admirable in 
themselves, as tenement-house laws, zoning laws and building 
codes and regulations; these deal only with future construction, 
not with presently existing conditions. Nor, as experience has 
shown, is private enterprise adequate for the purpose. The leg- 
islature has therefore concluded — and the wisdom of its conclu- 
sion is for it alone — ^that public aid must accompany private ini- 
tiative if the desired results are to be obtained. The great cities 
of Europe have been improved and largely rebuilt through the 
expenditure of public moneys by the edicts of monarchs and dic- 
tators; if the governing bodies in our owm democratic Common- 
wealth are to be held imable, under our constitution, to plan and 
support such reconstruction projects, our cities must continue to 
be marred by areas which are focal centers of disease, constitute 
pernicious environments for the young and, while contributing 
little to the tax income of the municipality, consume an excessive 
proportion of its revenues because of the extra services required 
for police, fire cind other forms of protection. 

One of the objections urged against the constitutionality of the 
Urban Redevelopment Act is the feature of the “redevelopment 
project” ^ which contemplates the sale by the Authority of the 
property involved in the redevelopment, it being claimed that 
thereby the final result of the operation is to take property from 
one or more individuals and give it to another or others. Nothing, 
of course, is better settled than that property cannot be taken by 
government without the owner’s consent for the mere purpose of 
devoting it to the private use of another, even though there be 
involved in the transaction an incidental benefit to the public. 
But plaintiff misconceives the nature and extent of the public 
purpose which is the object of this legislation. That purpose, as 
before pointed out, is not one requiring a continuing ownership 
of the property as it is in the case of the Housing Authorities Law 
in order to carry out the full purpose of that act, but is directed 
solely to the clearance, reconstruction and rehabilitation of the 
blighted area, and after that is accomplished the public purpose 
is completely realized. When, therefore, the need for public own- 
ership has terminated, it is proper that the land be re-transferred 
to private ownership, subject only to such restrictions and con- 
trols as are necessary to effectuate the purposes of the act. It is 


29 “Redevelopment Project’^ is defined as “A project undertaken by a rede- 
veloper under a contract witb an Authority in accordance with the provisions 
of this act/’ 

TnoRUHAM TjOcal Gov.IJ.O.B.— 59 
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not the object of the statute to transfer property from one indi- 
vidual to another; such transfers, so far as they may actually 
occur, are purely incidental to the accomplishment of the real or 
fundamental purpose. However, it is of passing interest to note 
that there are some cases in which the constitutionality of stat- 
utes was sustained the very object of which was to effect such 
transfers of ownership. Thus in State ex rel. State Reclamation 
Board v. Clausen, 110 Wash. 525, 188 P. 538, 14 A.L.R. 1133, it 
was held to be a valid public purpose for the State to purchase 
and improve tracts of imdeveloped agricultural lands and subdi- 
vide and dispose of them to individual farmers and settlers. And 
in People of Puerto Rico v. Eastern Sugar Associates, 1 Cir., 156 
F.2d 316, certiorari denied 67 S.Ct. 190, it was held that the pro- 
hibition against taking property without due process of law was 
not violated by an act which, in order to establish a scheme of 
agrarian reform, authorized the condemnation of land by a Land 
Authority for the sole purpose of subdividing and disposing of it 
to individuals for homesteads and farms. True, it was held in 
Pennsylvania Mutual Life Insurance Co. v. City of Philadelphia, 
242 Pa. 47, 88 A. 904, 49 L.R.A.,N.S., 1062, that an act was un- 
constitutional which authorized cities to acquire properties ad- 
joining a parkway and then resell them subject to building re- 
strictions, but this was because the only purpose was to beautify 
the parkway, and aesthetic objectives are not sufficient to justify 
the exercise of the power of eminent domain. In the Housing 
Authorities Law the Authorities were given the power to sell, 
exchange, transfer or assign any property to any person, firm or 
corporation, public or private, when the Authority determined 
that such property was not needed for the purposes of the act, 
and we sustained the validity of that provision: Dornan v. Phila- 
delphia Housing Authority, 331 Pa. 209, 227, 228, 200 A. 834, 843. 
Indeed, so far from it being legally objectionable that property 
acquired by eminent domain be resold or re-transferred to private 
individuals after the purpose of the taking is accomplished, the 
law actually requires that property be taken by eminent domain 
only to the extent reasonably required for the purpose for which 
the power is exercised (Bachner v. Pittsburgh, 339 Pa. 535, 539, 
15 A.2d 363, 365) and upon cessation of the public use the public 
ownership is properly discontinued. Nor does the taking lose its 
public character merely because there may exist in the operation 
some feature of private gain, for if the public good is enhanced 
it is immaterial that a private interest also may be benefited. 

As is not unusual when the constitutionality of an important 
statute is assailed, attacks are here made upon alleged violations 
of a considerable number of constitutional provisions, possibly in 
the hope that a stray shot may find its way to some vital target. 
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One of these assaults is directed against an alleged delegation of 
legislative powers contrary to the provision of Article n, section 1 
of the Constitution, P.S., it being claimed that insufficient stand- 
ards are set up in the statute to guide the Authority in exercis- 
ing the powers with which it is vested. The fact is, however, that 
the act contains as definite a description of what constitutes a 
blighted area as it is reasonably possible to express; in regard to 
such factors as the selection and the size of the areas to be re- 
developed, the costs involved, and the exact form which the re- 
development in any particular case is to take, it was obviously 
impossible for the legislature to make detailed provisions or blue- 
prints in advance for each operation. It is to be borne in mind 
that all the powers given to the Authority in regard to the mak- 
ing of the redevelopment proposal, including the redevelopment 
contract and the selection of the redeveloper, are subject to the 
approval of the city council or the county commissioners, and 
only after all the details of the particular project are formulated 
is the ultimate decision made by those governing bodies as to 
whether the proposed redevelopment is to be carried into effect. 
The planning necessary to accomplish the purposes of the act 
must necessarily vary from place to place within the same city 
or county and from city to city and county to county. All that 
the legislature could do, therefore, was to prescribe general rules 
and reasonably definite standards, leaving to the local authori- 
ties the preparation of the plans and specifications best adapted 
to accomplish in each instance the desired result, a function which 
obviously can be performed only by administrative bodies. While 
the legislature cannot delegate the power to make a law, it may, 
where necessary, confer authority and discretion in connection 
with the execution of the law; it may establish primary standards 
and impose upon others the duty to carry out the declared legis- 
lative policy in accordance with the general provisions of the act. 
So far as Article n, section 1 of the Constitution is concerned the 
validity of the Urban Redevelopment Law finds support in many 
authorities: Kelley v. Earle, 325 Pa. 337, 352, 353, 190 A. 140, 
147; WilUams v. Samuel, 332 Pa. 265, 273, 274, 2 A.2d 834, 838; 
Chester County Institution District v. Commonwealth, 341 Pa. 49, 
61-64, 17 A.2d 212, 218, 219; Doman v. Philadelphia Housing 
Authority, 331 Pa. 209, 229, 230, 200 A. 834, 844. . . . 

There is no violation of Article IX, sections 1 and 3 of the Con- 
stitution which provide that all taxes shall be uniform and that 
only certain prescribed property may be exempted from taxation. 
The provision of the Redevelopment Cooperation Law that any 
city, borough, town, township or county may contract with a Re- 
development Authority with respect to any sums which the Au- 
thority may agree to pay for special improvements, services and 
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facilities to be provided by such city, borough, town, township or 
county for the benefit of the redevelopment, does not, either ex- 
pressly or impliedly, have any bearing on, or relation to the sub- 
ject of tax exemption of property within the redevelopment area. 
The only tax exemption is that provided by the Urban Redevel- 
opment Law in the case of the bonds issued by an Authority, and 
it has been held that bonds issued by such a governmental instru- 
mentality are not the kind of property contemplated by the con- 
stitutional prohibition against exemption of any property from 
taxation other than that specified in the Constitution: Kelley v. 
Earle, 325 Pa. 337, 356, 190 A. 140, 149; Williams v. Samuel, 332 
Pa. 265, 274, 275, 2 A.2d 834, 839. 

The provisions of Article IX, section 8 and Article XV, section 
2 of the Constitution concerning the debts of counties, cities and 
other municipalities and incorporated districts, and the incurring 
of liability by any municipal commission, are not violated by the 
Urban Redevelopment Law. A Redevelopment Authority is not 
a municipal commission. It is specifically provided by the act 
that neither the bonds nor any other obligations of an Authority 
shall be debts or liabilities of any municipality or of the Common- 
wealth. “In view of that declaration,” as was said in Dornan v. 
Philadelphia Housing Authority, 331 Pa. 209, 231, 200 A. 834, 
845, “it is difficult to understand how the act in any way impinges 
upon these constitutional provisions.” 

In the provision of the Redevelopment Cooperation Law au- 
thorizing loans or donations of money to Redevelopment Authori- 
ties there is no violation of Article IX, section 7 of the Constitu- 
tion forbidding the legislature to authorize any county, city, bor- 
ough, township or incorporated district to appropriate money for, 
or to loan its credit to, any corporation, institution or individual. 
This section of the Constitution has no application to a public cor- 
poration such as an Urban Redevelopment Authority, but is re- 
stricted to the appropriation of public funds to a purely private 
enterprise: Downing v. Erie School District, 297 Pa. 474, 480, 147 
A. 239, 240; Wentz v. Philadelphia, 301 Pa. 261, 274, 275, 151 A. 
883, 888, 889; Tranter v. Allegheny County Authority, 316 Pa. 
65, 80, 81, 173 A. 289,296; WiUiams v. Samuel, 332 Pa. 265, 275, 
2 A.2d 834, 839. 

We find, therefore, no merit in any of plaintiff’s attacks upon 
the constitutionality of either the Urban Redevelopment Law or 
the Redevelopment Cooperation Law. As far as the Act of May 
24, 1945, P.L. 977 is concerned, no objections have been advanced 
to the validity of that statute, and we can see no reason, from a 
legal or constitutional standpoint, why the Commonwealth can- 
not validly authorize life insurance companies to invest in city 
housing projects in redevelopment areas, either through stock 
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ownership or real estate acquisition, subject to the regulations 
and restrictions provided in the act. 

Decree dismissing the bill affirmed; the parties to bear their 
respective costs. 

Patterson, Justice (dissenting) . The majority opinion holds 
that it is not an unconstitutional delegation of legislative power 
to the planning commission, the redevelopment authority, and the 
governing body to permit them to determine not merely the ex- 
istence of facts without which the authority could not act but also 
what constitutes those facts. 

What constitutes a blighted area is not specifically defined by 
the Act. The term “Redevelopment Area” is referred to as, “Any 
area, whether improved or unimproved, which a planning com- 
mission may find to be blighted because of the existence of the 
conditions enumerated in section two of this act so as to require 
redevelopment under the provisions of this act.” The only cri- 
teria by which the existence of a blighted area is to be ascertained 
are, therefore, found in section 2 of the Act, to wit: “ . . . 

unsafe, unsanitary, inadequate or over-crowded condition of the 
dwellings ... or because of inadequate planning of the 
area, or excessive land coverage by the buildings thereon, or the 
lack of proper light and air and open space, or . . . defec- 

tive design and arrangement of the buildings thereon, or faultg 
■street or lot layout, or economically or socially undesirable land 
uses.” (Italics supplied) The term “Redevelopment” is defined 
as, “The acquisition, replanning, clearance, rehabilitation or re- 
building of an area for residential recreational, commercial, in- 
dustrial or other purposes, including the provision of streets,, 
parks, recreational areas and other open spaces.” 

The delegated power under the act is so broad that each plan- 
ning commission, authority or governing body has been vested 
with absolute power to determine what facts shall constitute any 
of the foregoing elements. The sole restrictions upon exercise of 
this power exist by virtue of the direction that “The governing 
body shall not approve a redevelopment proposal unless it is sat- 
isfied that adequate provisions will be made to rehouse displaced 
families, if any, without undue hardship, or, if the municipality 
in which the project is to be located has filed its objections 
thereto.” 

It is the delegation of power to determine the standards in as- 
certaining the existence of a blighted area which is unconstitu- 
tional; not the delegation of power to act when once the juris- 
dictional facts are found to exist. The constitutional prohibition 
against delegation of power is not answered by the statement in 
the majority opinion that “the act contains as definite a descrip- 
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tion of what constitutes a blighted area as it is reasonaWy possi- 
ble to express.” There is nothing in the act which delimits the 
sphere of discretion which may be exercised by the planning com- 
mission, governing body, or authority in determining the exist- 
ence of a blighted area. “Delegation to a fact-finding body of 
the power to do something, that is in itself circumscribed, after 
facts are found, is not the delegation of a legislative function. 
But where the delegation to a fact-finding body empowers it to 
create the conditions which constitute the fact, this is legisla- 
tive”: Wilson V. Philadelphia School District, 328 Pa. 225, 237, 
195 A. 90, 97, 113 A.L.R. 1401. In that case the legislature left 
to the school board the power to determine what was the neces- 
sary amount to be raised and permitted the board to fix the tax 
rate accordingly. Chief Justice Kephart, speaking for this Court, 
said (at p. 237 of 328 Pa., at page 97 of 195 A.) : “Here the de- 
terminative fact, the most material element entering into the 
tax, may be created without restraint by the Board of Education. 
This determination can be nothing else than legislative.” 

Whether power to determine what the law shall be has been 
delegated must be determined by consideration of the scope of 
the power given, as well as the manner in which it may be exer- 
cised. Conceivably, a determination of a blighted area may be 
reasonable and just under all the circumstances of a given case. 
It is equally possible and probable that such finding may be ar- 
bitrary, capricious and unreasonable. Cf . Schechter Poultry Cor- 
poration V. United States, 295 U.S. 495, 532, 55 S.Ct. 837, 79 L.Ed. 
1570, 97 A.L.R. 947. Pursuant to the powers given, the author- 
ity, m conjunction with the planning commission and governing 
body, may successfully condemn all property within the territo- 
rial limits of a city. Such condemnation could not be success- 
fully challenged if the jurisdictional fact is found that the present 
use of the land is “socially undesirable.” Social undesirability 
has not been defined by the legislature and can be determined 
solely by the planning commission, authority, and governing body. 
Having thus condemned the property, the authority may rede- 
velop it for “residential, recreational, commercial, industrial or 
oth&r purposes " (Italics supplied) Examples of possible exer- 
cise of the unrestrained power could be multiplied and applied to 
“inadequate planning of the area, or excessive land coverage by 
the buildings thereon . . . defective design and arrange- 

ment of the buildings thereon, or faulty street or lot layout, or 
economically . . . land uses.” Delegation of this power to 

determine what shall constitute the jurisdictional facts is an un- 
hwfvI (Megatkm of legislative power. 

This unlawful delegation of power remains unaffected by the 
provision requiring approval of the authority’s redevelopment 
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proposal by the “governing body.” Section 4(a) of the Act states 
that the Authority “shall in no way be deemed to be an instru- 
mentality of such city or county, or engaged in the performance 
of a municipal function.” It matters not, therefore, whether a 
city council or a board of county commissioners approves the re- 
development plans. Not being a municipal function, approval by 
the respective bodies cannot be said to be the act of a represent- 
ative of the people. Designation of a local magistrate, or any 
other person or officer of the Commonwealth, a municipality, 
county or borough, as the one whose approval is required would 
be equally ineffective. The power to determine what the law shall 
be remains in the planning commission and the Authority. 

Analysis of the statutes of 23 states, referred to in the majority 
opinion as being similar to the statutes under consideration, re- 
veals that a majority are slum clearance statutes, similar to the 
Pennsylvania Housing Authorities Law, Act of 1937, P.L. 955, 35 
P.S. § 1541 et seq., the constitutionality of which was sustained in 
Doman v. Philadelphia Housing Authority, 331 Pa. 209, 200 A. 
834. The constitutionality of statutes dealing with the redevelop- 
ment and encompassing similar purposes has not been determined 
by the appellant courts in any state. The distinction between the 
two types of statutes is clear when their scope is considered. The 
decision of this Court in Dornan v. Philadelphia Housing Author- 
ity, supra, is inapposite, either by comparison, analogy or other- 
wise. 

I have been unable to find a single case wherein the constitu- 
tionality of a redevelopment law, as distinguished from a slum 
clearance law, was involved. I know of no other statute which 
has been upheld by this Court wherein power has been delegated 
to an administrative agency or body politic to determine what 
shall constitute its own jurisdictional facts. Certainly, this Court 
has never sustained a delegation of power to determine what 
shall constitute a jurisdictional fact. To the contrary, such dele- 
gation of power has been held unconstitutional: Wilson v. Phila- 
delphia School District, supra. 

The conclusion of the majority is contrary to established princi- 
ples of constitutional law and is a license to the legislature to 
place in the hands of persons, neither representatives of the peo- 
ple nor responsible to them in any manner, power to determine 
arbitrarily what shall constitute the law which is to be adminis- 
tered by them. 

The decree of the court below should be reversed and the relief 
prayed for granted. 
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REGULATION OF BUSINESS AND PRIVATE CONDUCT 


From an administrative standpoint the local government phase 
of this subject is not considered sufficiently distinctive to warrant 
special treatment here. Administrative law aspects are accord- 
ingly left to those dealing broadly with the subjects of trade regu- 
lation and administrative law. 

Nor are the substantive problems in the main peculiar to this 
division of the subject of locsil government law. There is always 
the basic inquiry concerning the devolution of power to regulate. 
Problems of conflict with state law frequently arise. Local 
regulations as has historically been true of corporate by-laws un- 
der the common law, must meet the test of reasonableness; 
measures deemed to constitute abuse of authority will be set 
aside. Local law-making is much more vulnerable to attack on 
these grounds than are statutes. The same is true of the factor 
of certainty. Any legislative act may be declared abortive if its 
meaning cannot be determined for purposes of giving it rational 
effect. Measures supported by penal sanctions may run afoul due 
process if they do not give the regulated a reasonably clear guide 
as to what is lawful and what is not. On the element of certainty 
see Winters v. People of State of New York, 333 U.S. 507, 68 S. 
Ct. 665 (1948). 


SECTION 1. TRADE REGULATION 

CRAWFORD’S CLOTHES, INC., v. BOARD OF COMMIS- 
SIONERS OF CITY OF NEWARK 

Supreme Court of New Jersey, 1944. 131 N.J.L. 97, 35 A.Sd 38. 

DoNGES, Justice. This writ of certiorari brings up an ordi- 
nance of the City of Newark and the judgment of conviction of 
prosecutor for a violation of said ordinance. 

The pertinent portion of the ordinance reads: “1. That no 
person, persons, corporation or corporations may keep open for 
business or conduct or cause to be conducted for business, any 
retail store or retail business establishment after 6 P.M. on Tues- 
day and Thursday of each week, except for that period between 
Easter and two weeks before Easter and between December 1st 
and January 1st of each year and except when Tuesday or Thurs- 
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day shall follow a legal holiday. Restaurants, taverns, drug- 
stores, delicatessen stores, liquor stores, gasoline stations, lend- 
ing libraries, private schools, movie houses and theatres are 
exempt from this ordinance.” 

The ordinance is attacked upon 'several grounds but we deem 
it necessary to deal with only one because we are of the opinion 
that the ordinance is clearly discriminatory. We see no basis in 
law or in the evidence presented in this case for the distinction 
made in the exemptions from the operation of the ordinance 
above enumerated. It is not pointed out why it is proper to 
prohibit the sale of clothing and permit the sale of stationery 
supplies, to prohibit the sale of shoes and permit the sale of gaso- 
line, to prohibit the sale of hats and permit the sale of liquor. 
The distinction sought to be made is arbitrary and clearly dis- 
criminatory. 

From the evidence presented it would appear that the ordi- 
nance is discriminatory in another respect, in that it is testi- 
fied that some of the stores permitted to remain open on Tuesday 
and Thursday evenings sell some of the same articles as those 
required to close. A merchant thus finds himself discriminated 
against in favor of a competitor. 

The case of Spiro v. Union City, 130 N.J.L. 1, 30 A.2d 892, is 
not in point. The ordinance there regulated the closing hours 
of drug stores only. Those stores, by reason of the fact that they 
compound prescriptions and deal in drugs, the incorrect handl- 
ing of which might have serious effects, are involved with the 
public safety and subject to special regulation. There was no 
discrimination between stores in that case. Discrimination is a 
fatal defect in an ordinance. Siciliano v. Neptune, 83 N.J.L. 158, 
83A.865. 

The conviction is set aside and the ordinance is declared to be 
invalid, with costs. 


See also Hart v. Township of Teaneck, 135 N.J.L. 174, 50 A.2d 
856, 169 A.L.R. 973 (1947). Patently the reasonableness of 
classification made in regulating business hours must be deter- 
mined with relations to the character of the business as well as 
the object of the regulation. Thus the hazard that pawnshops 
may be used in disposing of stolen goods makes it easy for the 
courts to accept special regulation of pawnshop hours. Solof v. 
City of Chattanooga, 180 Tenn. 296, 174 S.W.2d 471 (1943). 

There has been much litigation over the regulation of barber 
shop hours. The purpose of regulation might well be to protect 
the health of the barbers or of the patrons, or both. There un- 
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doubtedly have been instances, however, where the object was to 
protect regular day-time barbers against the competition of 
chain or other shops operated at night. The Ohio court upheld a 
barber shop hours ordinance in 1935 but reversed its position 
eight years later. Wilson v. City of Zanesville, 130 Ohio St. 286, 
199 N.E. 187 (1935) ; City of Cincinnati v. Correll, 141 Ohio St. 
535, 49 N.E.2d 412 (1943) . Each decision was by a divided court. 
See J. B. Fordham and J. F. Asher, “Home Rule Powers in 
Theory and Practice” 9 Ohio St. L.J. 18, 64 (1948) . 

General Sunday closing measures can be justified on the 
groimd that it conduces to the public welfare to have one day’s 
rest in seven. The rub comes in making exceptions without being 
discriminatory. See City of Mt. Vernon v. Julian, 369 111. 447, 
17N.E.2d52 (1938). 

The fact that the sponsors of a regulatory ordinance have busi- 
ness reasons for their action is hardly controlling if the measure 
is supportable as a reasonable health or safety regulation. If 
the economic factor stands alone the regulation is likely to be 
declared invalid when brought to the test. S. S. Kresge Co. 
V. Couzens, 290 Mich, 185, 287 N.W. 427 (1939) (ordinance regu- 
lating florists declared invalid.) Cf. Dean Milk Co. v. City of 
Chicago, 385 111. 565, 53 N.E.2d 612 (1944) (prohibition of sale of 
milk in single service paper cartons upheld) . 

Drastic regulation has been upheld where the danger of imposi- 
tion upon the public or encouragement of unlawful activities was 
great. An ordinance requiring pawnbrokers to take the thumb 
prints of all persons from whom they purchased or received 
chattels has been upheld. Medias v. City of Indianapolis, 216 Ind. 
155, 23 N.E.2d 590 (1939). See Note 125 A.L.R. 598 (1940). 
A Cleveland ordinance, designed to prevent fraud in the auction- 
ing of jewelry, ordained that jewelry should not be sold at auction 
for more than sixty days in one year and that a jewelry auc- 
tioneer must have been a resident for a year during six months 
of which he had a regular stock of jewelry. The measure was 
sustained in Holsman v. Thomas, 112 Ohio St. 397, 147 N.E. 750 
(1925). 


GOOD HUMOR CORPORA'nON v. CITY OF NEW YORK 
Court of Appeals of New York, 1943. 290 N.Y. 812, 49 N.B.2d 153. 

Lehman, Chief Judge. The plaintiff Good Humor Corporation 
is engaged in the business of manufacturing and selling at retail 
ice cream and “ice cream products.” Its employees make such 
sales to consumers in the streets of the city from refrigerated 
motor cars, tricycles and hand carts. Peddling of merehandise in 
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the streets of the city of New York has long been regulated by 
statutes and ordinances. With exceptions hereafter noted, the 
employees of the plaintiff selling its products on the streets of the 
city of New York obtained licenses in accordance with the provi- 
sions of the Administrative Code of the City of New York relat- 
ing to the regulation and licensing of peddlers. In December 1941 
the city of New York adopted or attempted to adopt a Lncal Law 
entitled “A local law to amend the administrative code of the city 
of New York, in relation to the prohibition of itinerant peddling 
on the streets of the city.” 

The Local Law provides: “Section 1. The administrative code 
of the city of New York is hereby amended by adding thereto a 
new section, to follow section 435-13.0, to read as follows: Section 
435-14.0. Itinerant peddling prohibited, a. It shall be unlawful 
for any person to peddle, hawk, vend or sell any goods, wares or 
merchandise on any of the streets of the city. b. The provisions 
of this section shall not apply to: 1. Any person who operates 
and maintains a pushcart or other vehicle under an open air mar- 
ket Ikense issued by the commissioner of public markets pursuant 
to the agriculture and markets law; or to— 2. Any war veteran 
or any widow of a war veteran who peddles xmder a license issued 
pursuant to section thirty-two of the general business law; or to 
— 3. Any adult blind person who operates trader a license issued 
pursuant to section ten of the general city law or by the commis- 
sioner of markets pursuant to section B36-89.0 of the code; or to 
— 4. Any person who sells newspapers and periodicals; or to — 5. 
Any person who owns and operates a farm in the city and who 
sells produce grown on such farm in the streets of the city; 6. 
Any person who violates this section, upon conviction thereof, 
shall be fined not more than ten dollars or imprisoned for not 
more than ten days, or both. § 2. This local law shall take effect 
immediately.” 

Challenging the validity of the Local Law, the Good Humor 
Corporation has brought an action to enjoin enforcement of the 
Local Law. Other parties who are prohibited by the statute from 
continuing to carry on their busings of selling merchandise in the 
streets of the city have been joined as plaintiffs but have filed no 
separate complaints. In its complaint Good Humor Corporation 
alleges: “That said Local Law of the Qty of New York is ifiegal 
and void in that (1) the defendant, the city of New York, lacks the 
power and authority to enact such a law; (2) in that the same is 
not a proper or valid exercise of the police power of the Qty of 
New York and is unreasonable and discriminatory ; (3) in that the 
same is unconstitutional, being in contravention of the Fourteenth 
Amendment of the Constitution of the United States and article 1, 
sections 1, 6 and 11 of the Constitution of the State of New York; 
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and (4) in that the same is arbitrarily oppressive, class legislation 
and in derogation of the due process and equal protection clauses 
of both the Constitutions of the United States and the State of 
New York.” 

In the City Home Rule Law, Consol. Laws, c. 76, the Legislature 
has conferred upon the local legislative body of each city, power 
to adopt and amend local laws in relation to matters therein enum- 
erated including the “acquisition, care, management and use of its 
streets.” § 11, subd. 1, as amended by L.1939, ch. 867. In section 
27 of the New York City Charter the Legislature has conferred 
upon the city council “power to adopt local laws as to it may seem 
meet, applicable throughout the whole city or only to specified 
portions thereof, which are not inconsistent with the provisions of 
this charter, or with the constitution or laws of the United States 
or of this state, for the good rule and government of the city; for 
the order, protection and government of persons and property; 
for the preservation of the public health, comfort, peace and pros- 
perity of the city and its inhabitants; and to effectuate the pur- 
poses and provisions of this charter or of the other laws relating 
to the city.” Under these statutes the city has broad power to 
regulate the use of the city streets and to provide by local law 
for the good government of the city and the preservation and pro- 
motion of the health, safety and general welfare of its inhabitants. 
Local laws are valid which have a substantial relation to matters 
within the field where legislative power is vested in the local leg- 
islative body of the city by the Constitution and statutes of New 
York. They must be reasonably cedculated to achieve a legitimate 
public purpose. 

The Committee on General Welf are of the Council of the city 
stated in its report to the Council before the challenged local law 
was adopted that: “The object of this bill is to prevent unfair 
competition by itinerant peddlere with storekeepers who pay rent 
and various taxes, and it is in the interest of the prosperity of the 
city and its inhabitants. It also has the approval of the Commis- 
sioner of Markets. Your committee therefore recommends its 
adoption.” Peddling merchandise upon streets and highways is a 
lawful vocation recognized and regulated by general statutes 
adopted from time to time by the Legislature. Though streets 
and highways are intended primarily for the use of pedestrians 
and vehicles travelling upon them, the vending of merchandise by 
persons who have no fixed place of business and who carry their 
merchandise in vehicles or on their persons and who seek cus- 
tomers from those passing along the streets is a common and tra- 
ditional use of the streets. The right to use a street by any per- 
son even for travelling “must be exercised in a mode consistent 
with the equal rights of others to use the highway,” People v. 
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Rosenheimer, 209 N.Y. 115, 120, 102 N.E. 530, 532, 46 L.R.A.,N.S., 
977, Ann.Gas.l915A, 161. Any use of the streets, and certainly 
any use of the streets for a private business purpose, which inter- 
feres unduly with the use of the streets by others for travel, may 
doubtless be prohibited, in proper case, by the Legislature. We 
need not now pause to define the exact limits of the legislative 
power of a city to adopt local laws “in relation to the . . 

care, management and use of its streets.” Certainly that power 
is not broad enough to prohibit use of the street for a lawful busi- 
ness, recognized by statute, for the sole purpose of protecting rent 
payers and taxpayers against competition from others who do not 
pay rent or taxes. The object of the Local Law as declared in the 
report of the Committee on General Welfare is not an object which 
a city has constitutional power to make effective. People v. Kuc, 
272 N.Y. 72, 4 N.E.2d 939, 107 A.L.R. 1272; People v. Cohen, 272 
N.Y. 319, 5 N.E.2d 835. That would not necessarily render the 
Local Law invalid if the local legislative body had other or addi- 
tional purposes which it had constitutional power to make effec- 
tive. The statement of the purpose of the Local Law in the com- 
mittee report is not conclusive. The question here presented is 
whether the Local Law is reasonably calculated to promote such 
“other or additional purposes.” Stephenson v. Binford, 287 U.S. 
251, 276, 53 S.Ct. 181, 189, 77 L.Ed. 288, 87 A.L.R. 721. 

We assume that even “the harmless pursuit of a lawful [pri- 
vate] business” on the public streets of New York may be inter- 
dicted by the legislative body in order to put an end to “an un- 
desirable invasion of, or interference with, the full and free use 
of the highways by the people in fulfillment of the public use to 
which streets are dedicated.” Valentine v. Chrestensen, 316 U.S. 
52, 54, 62 S.Ct. 920, 921, 86 L.Ed. 1262. In their answer the de- 
fendants have pleaded that the local law was adopted to remedy 
harmful conditions which, they allege, are the results of peddling 
in the streets of New York. At the trial they offered evidence 
intended to sustain these allegations. The inference might reason- 
ably be drawn from such evidence that some “itinerant peddlers” 
are unclean in their habits and are irresponsible, insolent, unfair 
and abusive in the manner in which they conduct their business; 
that at times some fraudulently use defective scales and measures; 
that some keep and store their merchandise and offer it for sale 
in tmsaiiitary manner; and that in some crowded streets and es- 
pecially at approaches to bridges peddlers and peddlers’ carts im- 
pede traffic. Doubtless the Legislature might adopt reasonable 
measures to prevent abuses in connection with licensed peddling; 
we may assume that the Legislature might even authorize a city 
by local law to refuse to license any peddlers and to stop all ped- 
dling if complete prohibition rather than regulation of peddling is 
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a reasonable measure to stop abuses. It would nonetheless be a 
drastic method of ending abuses; — a method that may be used 
only where the abuses are general and difficult to control by reg- 
ulation and where they cause or threaten injury to the public so 
serious that the Legislature might reasonably find it outweighs 
the harm that would be caused to some by complete prohibition. 
Adams V. Tanner, 244 U.S. 590, 37 S.a. 662, 61 L.Ed. 1336, L.R.A. 
1917F, 1163, Ann.Cas.l917D, 973; Tolliver v. Blizzard, 143 Ky. 
773, 137 S.W. 509, 34 L.R.A.,N.S., 890. The fundamental ques- 
tion remains whether prohibition rather than regulation in this 
case is reasonable. 

The plaintiff Good Humor Corporation has made a large capital 
investment in its business. Its employees are examined by a phy- 
sician before they are hired. They put on fresh white uniforms 
every day and are taught to be courteous in their dealings with 
the public. The company employs a chemist to insure the purity 
of its products. It enjoys a reputation for honesty and it has never 
cheated customers on weight or content of containers. Its ve- 
hicles do not enter congested areas. The city expressly concedes 
in its brief that these facts are established by the evidence. It 
thus clearly appears that the business of selling merchandise in 
the streets of the city can be conducted without creating any of 
the evils which we are told the local law is intended to prevent. 
Such evils arise only when those who carry on such a business re- 
sort to evil practices. All such evils can be avoided by volimtary 
regulation of the business or by compulsory regulation in accord- 
ance with a reasonable statute or ordinance enforced by the police 
with the cooperation of judicial officers. A business conducted in 
the manner in which the plaintiff conducts its business promotes 
the public convenience without causing any injury to the public. 
An ordinance which prohibits a business so conducted because 
others conduct a similar business in manner which creates condi- 
tions which the public should not be compelled to tolerate, is pat- 
ently unreasonable, at least where it does not appear that dis- 
crimination between the harmful and the harmless is impractical 
and that the public interest may be served better by complete pro- 
hibition than by further attempts at regulation. 

We are told that experience has demonstrated to the city au- 
thorities that attempts to regulate are futile. It is said that 
ordinanees which have prohibited peddling in specified areas of 
the city have been declared by the courts unconstitutional. We 
have, it is true, said that the city cannot by ordinance prohibit 
peddling in certain sections of the city when conditions in the 
restricted section “are not dissimilar from those existing in many 
other areas” and where the ordinance “bears no relation to the 
welfare of the public, but is designed for the convenience and in- 
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terest of a special class.” People v. Cohen, 272 N.Y. 319, 322, 5 
N.E.2d 835; People v. Klinge, 276 N.Y. 292, 12 N.E.2d 161. We 
have not indicated however, that an ordinance which would pro- 
hibit peddling in restricted areas and streets in order to prevent 
interference with traffic would be invalid where discrimination 
is based on traffic conditions. See Bus Depot Holding Corp v. 
Valentine, 288 N.Y. 115, at pages 121, 122, 41 N.E.2d 913. We 
are told that regulation by licensing peddlers is ineffective be- 
cause many peddlers sell merchandise illicitly without licenses 
and that the Magistrates Courts do not put a stop to such 
unlawful practices by inflicting adequate punishment on wrong- 
doers. Even Good Humor Corporation, it is said, “has not always 
been careful to see to it that all its agents selling ice cream on the 
streets are licensed.” So far as appears in this record, the only 
failure of the Good Humor Corporation to see that all its agents 
were licensed was occasioned by a dispute whether the place 
where some agents sold ice cream was in fact a public street. 
That, however, is unimportant. The important facts conclusively 
shown on this record are that the business of peddling is lawful 
when conducted in manner which does not injure or annoy the 
public or impede traffic upon the street; that peddling can be so 
conducted and is so conducted by the plaintiff; that the evils 
which we are told the ordinance prohibiting all peddling in the 
streets — ^however conducted — ^is intended to remedy — are due to 
indecent, unsanitary or unlawful practices of some peddlers; 
and finally that these practices can be stopped by statutes, ordi- 
nances or sanitary regulations aptly formulated and rigidly en- 
forced. The argument that the city has not sufficient enforce- 
ment officers and that the courts deal too leniently with offenders 
is not persuasive. 

The local law, it seems evident, has no reasonable relation to the 
public health and is not intended to protect articles of food from 
contamination through the dust and dirt of the streets for it is not 
confined to articles of food and even specifically excepts farm 
products sold by the farmers. It has no reasonable relation to 
peddling on the streets of New York without a license. That has 
long been a penal offense and the Local Law does not purport to 
change the offense, but it would relieve the offenders of competi- 
tion by licensed peddlers carrying on their work in lawful manner. 
There is no reason to believe that the offenders would, in such cir- 
cumstances, voluntarily abandon their illicit practices or that pun- 
ishment would be more certain or effective. A requirement that 
every peddler must prominently display his license would permit 
easy identification of those peddlers who carry on their trade 
illicitly. Indeed, it is not asserted that even now the police have 
difficulty in arresting peddlers who are not licensed. The asserted 
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difficulty is that after arrest they receive no adequate punishment. 
Lax enforcement of regulatory laws affords scant justification 
for completely prohibitory laws. Contumacious disregard of the 
law and abuse of legal rights by some will justify curtailment of 
the legal rights of those who do not abuse them only where there 
is reasonable ground for a legislative finding that discrimination 
between the useful and the harmful is impractical. That does 
not appear in this case. 

The judgment should be affirmed with costs. 

Finch, Judge (dissenting) . When the local legislative body of 
the city of New York has adopted unanimously a Local Law, 
which has been approved by the Mayor of the city and the Board 
of Estimate, regulating itinerant peddlers so that they may only 
operate pushcarts or other vehicles in open air markets, may the 
Court of Appeals declare that the legislation is not a reasonable 
regulation of a purely local problem and that, therefore, the same 
is unconstitutional? 

The effect of the legislation enacted to meet this problem is not 
to force the vendors of fruits, vegetables and ice cream to abandon 
their trade. Rather the Local Law simply compels these vendors 
to change the manner in which they have pumued their calling, by 
requiring them to confine themselves to the public markets where 
adequate facilities have been provided. . . . • 

For years itinerant peddlers have occasioned a pressing munici- 
pal problem. There is the problem of the health of the inhabitants 
of the city, arising from the contamination of food sold from, push- 
carts, by the dust and dirt of the streets. Then there is the prob- 
lem of proper supervision, not only as to the safeguarding of food 
but as to short weighting and other like problems. These prob- 
lems have been greatly increased by reason of the many itinerant 
peddlers who have not only persistently refused to procure licenses 
but have also evaded sanitary and traffic regulations. These un- 
licensed peddlers have wholly evaded supervision. In connection 
with proper supervision, this record shows that during the year 
1941 the total number of arrests and summonses for peddling 
without a license was 24,575. Also, some of these peddlers have 
been arrested' as often as three times a day, and as soon as re- 
leased on a couple of dollars bail, or arraigned and sentence sus- 
pended, are immediately back at the old stand. Other examples 
showing difficulty of enforcement are cases of one peddler who 
was arrested eighty-eight times, and of another who was arrest- 
ed seventy-six times in the year 1941. Even ■without the ex- 
press words of the City Home Rule Law, confiding to the munici- 
pality the care, management and use of the streets, the problem is 
a local one. The policy with reference to the use of the streets 
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as places from which to transact business, is thus clearly for the 
local legislature of the city to. determine. The city of New York 
might wish to deal with the problem in one way while the city 
of Buffalo or Syracuse might adopt a different policy. 

The policy adopted by the city of New York does not involve de- 
struction of the business of these vendors, but regulation through 
confinement to open air market places where supervision will be 
possible and practicable. The availability of cheap means of trans- 
portation to any of these open air markets renders them readily 
accessible to the public. All regulation, of course, involves a cer- 
tain amount of prohibition. As was said in Kentucky Whip & 
Collar Co. v. Illinois Cent. R. Co., 299 U.S. 334, 347, 57 S.Ct. 277, 
280, 81 L.Ed. 270, “Congress can certainly regulate interstate 
commerce to the extent of forbidding and punishing the use of 
such commerce . . . ” when necessary to protect the people 

of the states. Granted the existence of the power to regulate, 
whether the prohibition imposed be narrow or sweeping, tempo- 
rary or permanent, raises only the question whether the chal- 
lenged legislation is reasonably adapted to achieving the desired 
result. ... 

Loughran, Rippey, and Desmond, JJ., concur with Lehman, 

C. J. 

Finch, J., dissents in opinion m which Lewis and Conway, JJ., 
concur. 

Judgment affirmed. 


There are older decisions supporting outright prohibition of 
peddling. See Commonwealth v. Dunham, 191 Pa. 73, 43 A. 34 
(1899) . The trend, however, is the other way. See, in addition 
to the principal case. New Jersey Good Humor, Inc., v. Board of 
Commissioners of Borough of Bradley Beach, 124 N.J.L. 162, 11 
A.2d 113 (1940). 

New Jersey has a state law providing for the issuance of state 
hawkers’ and peddlers’ licenses to war veterans, which has been 
construed to override local regulation even where the latter goes 
no further than excluding peddling from special areas such as a 
beach and adjacent boardwalk. Higgins v. Krogman, 140 N. J.Eq. 
518, 55 A.2d 175 (1947). 

Nor has proscription of house-to-house soliciting and peddling 
generally been sustained by the state courts. Section One of the 
famous Green River Wyoming ordinance read: 

Fokdiiam Local GOT.U.G.B.— 60 
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“The practice of going in and upon private residences in the 
Town of Green River, Wyoming, by solicitors, peddlers, hawkers, 
itinerant merchants and transient vendors of merchandise, not 
having been requested or invited so to do by the owner or owners, 
occupant or occupants of said private residences, for the purpose 
of soliciting orders for the sale of goods, wares and merchandise, 
and/or peddling or hawking the same, is hereby declared to be a 
nuisance, and punishable as such nuisance as a misdemeanor.” 

The Fuller Brush Company unsuccessfully attacked this meas- 
ure in both the federal and state courts. Town of Green River 
V. Fuller Brush Co., 65 F.2d 112 (C.C.A. 10th, 1933); Town of 
Green River v. Bungor, 50 Wyo. 52, 58 P.2d 456 (1936) ; appeal 
dismissed 300 U.S. 638, 57 S.Ct. 510, rehearing denied 300 U.S. 
688, 57 S.Ct. 752 (1937) . It has been reported that similar ordi- 
nances were adopted in over four hundred municipalities from 
1935 to 1939. John R. Mclntire and Charles S. Rhyne, “Municipal 
Legislative Barriers to a Free Market” 8 Law & Contemp. Prob. 
359, 374 (1941) . The courts of several states have adopted the 
Wyoming view but those of many more have taken a contrary 
position. For extensive case and legal periodical references see 
Charles S. Rhyne, Charles H. Burton and Charles O. Murphy, 
Municipal Regulation of Peddlers, Solicitors & Itinerant Merch- 
ants 34 et seq. (Nat. Inst, of Mun. Law Officers, Report No. 118, 
1947). This is a valuable, well-documented monograph on the 
general subject, including its interstate commerce aspects. 

Perhaps the best method of regulating this type of economic ac- 
tivity is a permit and license plan calculated to screen out the dis- 
honest and irresponsible and provide reliable official means of 
identification of those granted permits and licenses. Messrs. 
Rhyne, Burton and Murphy note the following distinctions which 
the courts recognize between peddlers, solicitors and itinerant 
merchants: 

“. . . .a peddler travels from place to place, and sells and de- 
livers at one and the same time; a solicitor or canvasser usually 
travels around from place to place, or house to house, not carrying 
his goods with him, but taking orders for future delivery; and a 
transient or itinerant merchant or vendor occupies a temporary 
fixed location, selling and delivering from stock on hand, doing 
business in much the same manner as a permanent business, the 
principal difference being in the temporary nature or transiency 
of the business.” Op. cit. supra at 79. 

They accordingly offer a separate model regulatory ordinance 
for each class. Id. at 104 et seq. 


i'OEDHAM Local Gov.u.G,B. 
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CHAIET V. CITY OF EAST ORANGE 
Supreme Court of New Jersey, 1948. 136 N.J.L. 375, 66 A.2d 599. 

Case, Chief Justice. The City of East Orange has ordinances 
which, read together require those who would engage in the busi- 
ness of selling or exchanging automobiles on open lots to obtain 
a license to do so, to pay a license fee of $300 if the area is not 
more than 10,000 square feet or $500 if the area exceeds that 
square footage and within ten days after the license is granted to 
enclose the area by a fire proof fence not less than 18 inches in 
height without openings except where the street curb has been 
lowered in accordance with the rules of the engineer’s ofllce. 
Prosecutors assert that new cars are sold only from showrooms, 
wherefore the ordinances in actual practice apply only to “used 
car lots”; a conclusion which may be conceded without weakening 
the defendant’s case. 

Three of the prosecutors, severally, come within the application 
of the ordinance provisions and deny the legality thereof upon 
the grounds, first, that they are discriminatory and, second, that 
they are without or are contrary to statutory authority. We shall 
discuss these groimds in reversed order. Prosecutors do not deny 
that the power to license businesses generally is lodged with the 
municipality. Their contention is that the prima facie right of 
the city is superseded by the imposition of state licenses upon the 
same business function. 

In the year from June 1, 1946, to May 31, 1947, in the City of 
East Orange, there were twenty-one licensed open lot enterprises 
of the kind here considered. The number of sales by the several 
licensees is variable. One dealer testified that he sold about 400 
cars during the year. Others refused to say. The bulk of the 
sales occur during the “season”— -April, May, Jxme and part of 
July. It is obvious that there must be much activity during cer- 
tain periods and on certain days. The fire hazard, the theft haz- 
ard, the protection of pedestrians from promiscuous driving of 
cars from any point across the sidewalk, the danger to passing 
traffic of promiscuous entrance and exit of cars, the sanitary haz- 
ard where no toilets are maintained, the general coiifusion of 
such a business w'hen not supervised and restricted serve to pres- 
ent a fit, almost a necessary, subject for the exercise of a degree 
of municipal control and an appropriate one for imposing a fee 
which is commensurate with the occasion for additional municipal 
expenses. 

The general authority of a municipality to license and regulate 
businesses by ordinance and to impose fees thereon for revenue is 
contained in R.S. 40:52-1 and 2, N.J.S.A. The statute contains 
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a provision, however, that nothing therein shall be construed to 
authorize or empower a municipality to license or regulate any 
person holding a license or certificate issued by any department, 
board, commission or other agency of the state; and prosecutors 
contend that the last mentioned provision nullifies the ordinance 
power of the defendant municipality for the reason that prosecu- 
tors hold two sets of state licenses or certificates, one under R.S. 
39:10-1 et seq., N.J.S.A., and the other under R.S. 39:3-18, 
NJ.S.A. 

The first of those statutes, R.S. 39:10-1 et seq., N.J.S.A., pro- 
vides in section 19 that no person shall engage in the business of 
buying, selling or dealing in motor vehicles in this state unless 
he is authorized to do so and that the licensing shall be exer- 
cised by the Commissioner of Motor Vehicles. Formerly the 
fee was $10 and now, by the amendment of ch. 136, P.L.1946, 
N.J.S.A. 39:10-19, it is $100; but the fee is paid only on the ini- 
tial issuing of the license and not on the issuing of the annual 
renewal. The purpose of the statute is stated in section three 
thereof, R.S. 39:10-3, N.J.S.A., as follows: “This chapter 
shall be so interpreted and construed as to effectuate its gen- 
eral purpose to regulate and control titles to, and possession of, all 
motor vehicles in this state, so as to prevent the sale, purchase, 
disposal, possession, use or operation of stolen motor vehicles, or 
motor vehicles with fraudulent titles, within this state.” 

It is clear that the licensing authority of the Commissioner is 
for a different purpose and within a different field than is that of 
the municipality under the questioned ordinances. Cf. Mills v. 
Mosher, 128 N.J.L.. 546, 27 A.2d 194; Spiro Drug Service, Inc. v. 
Union City, 130 N.J.L. 1, afllrmed id. 130 N.J.L. 496, 33 A.2d 872. 
The state license may be said generally to institute a system of 
supervision by which the business may be compelled to be operat- 
ed in good faith with the automobile laws of the state and the 
purchasing public with a relatively nominal and nonrecurring ini- 
tial issuance charge. The municipal ordinances have to do with 
local police problems and the cost thereof. Our decision runs on 
the theory that the state license is a regulatory control over the 
operation of the business as such and that the municipal license 
is directed solely toward policing problems and the recovery of 
commensurate revenues. We discover no discrimination in the 
bare fact of requiring businesses on open air lots to procure a li- 
cense, no ulterior purpose, no design to favor local merchants as 
against outsiders, no scheme to protect one plan against another 
for the doing of business. N. J. Good Humor, Inc. v. Bradley 
Beach, 124 N.J.L. 162, 11 A.2d 113; Great A. & P. Tea Co., Inc. v. 
Camden, 122 N.J.L. 47, 4 A.2d 16. The ordinances are general 
in character and reasonably cover a definite class. Van Der Vliet 
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V. Newark, 112 N.J.L. 39, 169 A. 668; Wagman v. Trenton, 102 
N.J.L. 492, 134 A. 115; Kolb v. Boonton, 64 N.J.L. 163, 44 A. 873. 

The weakness of prosecutors’ contention that because a license 
from the state is required in the operation of their business there- 
fore no municipal license may be required, however divergent in 
purpose and effect the latter may be, is manifest from the further 
branch of the argument, which is that also R.S. 39:3-18, N.J.S.A., 
constitutes such a licensing of motor vehicle dealers by the state 
as, under R.S. 40:52-1, N.J.S.A., supra, deprives the municipality 
of its licensing power. There are few businesses which do not in- 
volve the use of automobiles and therefore the holding of regis- 
tration licenses and the use of license plates. R.S. 39:3-18, 
N.J.S.A., is an enactment which favors motor vehicle dealers in 
that respect by granting registration privileges not conceded to 
the ordinary car user and owner. The statute provides that a 
motor vehicle dealer may procure for a total cost of $25 general 
registration and plates in quintuplicate sets, attachable as occasion 
may require to any motor vehicle operated exclusively for the li- 
censee’s business. The contention that this concession to the 
peculiar nature and requirements of the dealer in motor vehicles 
is such a license by the state as invokes the prohibition against 
municipal licensing of open air sale operations is plainly devoid of 
merit; so much so that it serves to illustrate the purpose of the 
prohibitory paragraph in R.S. 40:52-1, N.J.S.A., supra, which, as 
we deduce, is to forbid a parallel licensing operation by both state 
and municipality. 

For the reasons stated, we think that the licensing features of 
the ordinances are within the authority given in R.S. 40:52-1, 
N.J.S.A., and ai'e not within the prohibitory clause of that statute. 

Prosecutors further argue that the ordinances are illegal be- 
cause they are arbitrary and discriminatory in that they apply 
only to the sale of cars from open lots and do not apply to the sale 
of cars from buildings and in that they require the open air car 
lots to be enclosed by a fire proof fence not less than 18 inches in 
height. We have already discussed the substance of the point in 
part. 'The purpose of the fence is apparent. It is to mark off the 
area and to prevent the driving of the cars upon the sidewalk 
space or across the sidewalk to and from the street except at the 
fixed exits and entrances, a requirement which we think is in rea- 
sonable protection of the convenience and the safety of sidewalk 
pedestrians and of users of the highway. It may be said that the 
business of a dealer in motor vehicles when conducted in a build- 
ing receives some comparable services as by way of fire and police 
protection. But the tax upon the building carries the pro rata 
share of the cost of those services where as the mere ground tax 
is not predicated upon so complete a service. The open adr busi- 
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ness has the advantages of location and of recourse to expensive 
municipal undertakings without carrying its full share of the cost 
burden. We conclude that the point is not well made. 

The sales from at least some of the op^ lots appears to have 
been heavy. We are unable, frcan the proofs, to determine that 
the amount of the fees is confiscatory or unreasonable. The bur- 
den of proof thereon is on the prosecutors. American Grocery 
Company v. Board of Commissioners of the City of New Bruns- 
wick, 124 N. J.L. 293, 11 A.2d 599. There is a presumption that a 
duly adopted ordinance is reasonable. Hoffman v. Mayor Etc. 
Borough of South River, 180 A. 394, 13 Misc. 618. 

The writ of certiorari vsdll be dismissed, with costs. 


The principal case does not bear directly upon the post-war 
problem presented by the exploitation of an automobile-hungry 
public through the instrumentality of used car lots. Used cars 
have been sold on a price basis which in law was legitimate but in 
economic fact had black market characteristics. The customer 
far down 'the dealer’s list could not get a new car for some time, 
but if he was willing to pay dearly he could get what was really a 
new car second-hand. Might a municipality with broad police 
powers impose price ceilings on second-hand cars? Perhaps the 
mobility of the problem would render local regulation ineffectual, 
in any event. 


SECTION 2. PROTECTION OF PUBUC MORALS 

STATE V. THE CRABTREE CO. 

Supreme Court of Minnesota, 1944. 218 Minn. 36, 15 N.W.2d 9S. 

Streissguth, Justice. Defendant is a corporation engaged in 
the business of selling cigarettes at wholesale in Minneapolis. 
Having sold 57 cartons to a retail dealer in that city, it was 
charged with and convicted of the offense of selling cigarettes 
without a license, contrary to a city ordinance. 

The ordinance requires a license of all persons, companies, and 
corporations who sell cigarettes, without distinction as between 
fetailers, jobbers, wholesalers, and manufacturers. It was en- 
acted, as appears from its title, for the “Good Order of the City, 
and the Suppression of Vice and Intemperance and the Preven- 
tion of Crime.” Besides the licensing provisions, there is a sec- 
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tion making it an offense to “sell, give to, or in any way furnish 
.any cigarettes, cigarette paper or cigarette wrappers in any form 
to any person under eighteen years of age, or to any minor pupil 
in any school, college or university.” 

Defendant offers as a postulate for a broad attack upon the 
ordinance that “medical science is generally agreed that ciga- 
rettes are not deleterious to humans.” In order to test the va- 
lidity of this statement, let us begin with elements. What does 
“deleterious” mean? It is defined as “Hurtful, morally or physi- 
cally; injurious, as influence; poisonous; unwholesome.” Funk 
& Wagnalls, New Standard Dictionary, 1932. 

Without assuming to ourselves any expert knowledge on the 
subject, we express grave doubt as to the accuracy of the claims 
made for their product by tobacco companies, who have spent 
millions in attempting to dissuade the public from the thought 
that the use of cigarettes is harmful physically. Adolescent boys 
and girls, who form an important, if not the principal, group of 
radio listeners, may be thereby persuaded; and, with their im- 
pressionable minds and their ever-present desire to imitate their 
elders, many of them unquestionably do acquire the cigarette 
habit in early youth, in perfect, though misplaced, confidence that 
not the slightest harm, either physical or moral, can result. But 
our credulity is not sufficiently robust to give even a semblance 
of reality to such claims. In fact, much of the discussion on the 
subject in commercial radio programs and in newspaper and mag- 
azine advertisements is directed to the claims that the product 
which is presently being sponsored causes less throat irritation, 
or fewer coughs, or in general is less harmful than the rival 
brands. It seems fair to infer from these conflicting claims that 
even the nondeleterious physical effect of cigarettes generally is 
at least a debatable question — one upon which our lawmaking 
bodies, our legislatures and municipal councils, have the final say 
in determining what the general welfare of the state or munici- 
pality requires. ... 

So far as the contest as to the relative merits and demerits 
of particular brands of cigarettes remains between tobacco com- 
panies, it is not serious; it is merely a business, not a social, prob- 
lem. But if this court should say “amen” to all that has been 
claimed for cigarettes by their manufacturers and declare any at- 
tempted regulation of their sale to be invalid, the social conse- 
quences might be tremendous. No court of any state has yet so 
said, and we do not propose to be the first. On the contrary, 
every court that has passed upon the question has unqualifiedly 
aflSrmed the power of a state, or of a municipality under the gen- 
eral welfare clauses of its charter, to prohibit the sale of ciga- 
rettes to minors and students, and to regulate and control, by 
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license or otherwise, the sale and use of cigarettes generally.^ 
And, if consideration be given to the fact that during the past 
decade marijuana cigarettes and perhaps other drugged ciga- 
rettes, not only harmful but actually poisonous, have found their 
way into illicit traffic, the need for regulation and control becomes 
self-evident. ... 

No specific legislative sanction is needed to vitalize the general 
welfare clause of a city charter. No express grant of power to 
legislate upon any particular subject is necessary. Sverkerson v. 
City of Minneapolis, 204 Minn. 388, 283 N.W. 555, 120 A.L.R. 944. 
It is entirely appropriate that each municipality of any considez’- 
able size should make its own police regulations for the preserva- 
tion of the health, safety, and welfare of its own citizens. 37 Am. 
Jur., Municipal Corporations, §§ 276, 278. And, absent any posi- 
tive statutory prohibition against its legislating on the sale of cig- 
arettes by wholesalers, a city has ample authority to do so. No 
such prohibition is found in L.1941, c. 405 § 3, authorizing cities 
to “license and regulate the sale at retail of cigarettes,” for that 
statute expressly grants further authority to the city to “make 
such other provisions for the regulation of the sale of cigarettes 
within its jurisdiction as are permitted by law.” 

Premising its final argument upon the assumption that the 
Minneapolis ordinance was intended only as a regulation of the 
sale of cigarettes to minors, defendant urges that “the end sought 
is fully attained by regulating the retailer,” and that to extract 
license fees from both retailer and wholesaler is unnecessary and 
imreasonable. Sight is lost of the fact that some dispensers of 
cigarettes at retail are difficult to control, and that the licensing 
of wholesalers may be directed to the distribution of cigarettes to 
irresponsible retailers, who, with or without the license, bootleg 
the forbidden weed to minors. Granted that wholesalers and re- 
tailers might properly be placed in separate classes for the pur- 
pose of licensing (33 Am. Jur., Licenses, § 34, p. 359; Note, 62 
A.L.R. 109; Knisely v. Cotterel, 196 Pa. 614, 46 A. 861, 50 L.R.A. 
86; Cook v. Marshall County, 196 U.S. 261, 25 S.Ct. 233, 49 L.Ed. 
471), there is no compelling reason for distinguishing between 
sales of cigarettes at retail and sales at wholesale. It is only a 
question of the precise point in the chain of distribution at which 
the control shall be exercised. Regulation of the retailer will con- 
trol the direct distribution to children and others to whom the 
use of cigarettes is taboo; regulation of the wholesaler, the indi- 
rect distribution to them, through pool halls, roadhouses, “honky- 
tonks,” and other irresponsible establishments where juveniles 
are wont to congregate. . . . 


^ The court’s footnote is omitted. 
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We therefore hold the ordinance under attack valid, and appli- 
cable to retailer and wholesaler alike. 

Affirmed. 


An ordinance barring cigarette vending machines has been up- 
held as a means of controlling sale to minors. Illinois Cigarette 
Service Co. v. City of Chicago, 89 F.2d 610 (C.C.A.7th, 1937). 

The business of operating a pool room may, in the interest of 
public morals, be forbidden outright. State ex rel. Baylor v. City 
of Hinton, 109 W.Va. 653, 155 S.E. 912 (1930). It has been de- 
termined, however, that the privilege of entering an activity of 
that character cannot be left to the discretion of an administra- 
tive officer without provision for opportunity for a hearing. As- 
said v. City of Roanoke, 179 Va. 47, 18 S.E.2d 287 (1942) . 

Is there a sufficient police power nexus between the playing of 
mechanical or any other kind of musical instrument on premises 
where beer or intoxicating liquor is sold and public morals to 
support an ordinance proscribing such playing? The answer in 
Zinn V. City of Steelville, 351 Mo. 413, 173 S.W.2d 398 (1943), was 
in the affirmative. 


SCHUMAN v. PICKERT 

Supreme Court of Michigan, 1936. 277 Mich. 225, 269 N.W. 152. 

Bushnell, Justice. On August 30, 1935, appellant secured a 
permit from the commissioner of police of the city of Detroit to 
exhibit a talking motion picture entitled “The Youth of Maxim.” 
Prior to the public showing of the picture, this permit was re- 
voked. 

Both sides produced leading citizens who testified in the circuit 
court upon the hearing for a writ of mandamus. One of these in- 
dicated that the film depicted the revolution in Russia in 1907. 
He said; “It is not communistic except that it refers to Lenin. 
It is as communistic as the picture of the Boston Tea Party.” 
None of the witnesses could point to any direct portrayal of 
sexual immorality, though some view it as subversive of the ac- 
cepted principles of our form of government and inflammatory 
in nature. Opinions, however, differed on this, as well as its prob- 
able effect upon the “young and immature.” 

The trial judge, after a personal view of the proposed picture, 
declined to grant the writ of mandamus, basing his decisions upon 
an absence of proof of flagrant abuse of discretion on the part of 
respondent. 
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Section 20, Chapter 70, of the Compiled Ordinances of the City 
of Detroit for 1926, reads: “Every person or company operating 
under this ordinance and in whose place erf amusement or exhi- 
bition shall be displayed moving pictures erf any character, kind 
or description shall present the pictures, films or plates so sought 
to be displayed to the Commissioner or Superintendent of Police 
for his inspection. Said Commissioner or Superintendent of Po- 
lice is hereby authorized, and it is hereby made his duty to inspect 
or cause to be inspected said pictures, plates or films, and if in 
his judgment they are indecent or immoral, he shall reject the 
same and notify the person or company operating the place of 
amusement or exhibition from whom said plates or films were 
received, that the same cannot be used; and the person or com- 
pany using them after they have been rejected by the Commis- 
sioner or Superintendent of Police shall be punished as herein- 
after provided. Approved September 24, 1907) .” 

The commissioner was not called as a witness but his reasoning 
on the claimed immorality of the picture is stated in the amended 
answer. He says: “The said motion picture, ‘The Youth of Max- 
im,’ is immoral for the reason that the same is pure Soviet propa- 
ganda and is likely to instill class hatred and hatred of the exist- 
ing government and social order of the United States and that be- 
cause of the foregoing the said motion picture is contrary to the 
terms and provisions of section 20, Chapter 70, of the Compiled 
Ordinances of the City of Detroit, 1926, hereinbefore set forth.” 

The original answer gave a different reason: 

“ . . . that protests were lodged with this respondent by 

representatives of various religious organizations, veterans or- 
ganizations and civic organizations protesting against the show- 
ing of the said film and averring that the showing of the said 
film would be likely to incite class hatred and riots. 

“And this respondent further avers that imder the provisions 
of section 5, subdivision (c) of Chapter XXI of the Charter of 
the City of Detroit, this respondent is charged with the duty of 
preserving the public peace and preventing of crime, arrest of 
offenders and to protect the rights of persons and property, 
guard the public health, preserve order and enforce the laws of 
the State and the ordinances of the city, which in the exercise of 
his discretion would preserve the public peace and prevent crime, 
protect the rights of persons and property, and preserve order, 
and that by virtue of such authority this respondent did revoke 
the permit for the showing of said motion picture.” 

Respondent acting in the capacity of a moving picture censor 
under the ordinance cannot call into action his general powers to 
“preserve the public peace and prevent crime, arrest offenders,”' 
etc., without at the same time exercising his duty to “protect the 
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rights of persons and property, guard the public health, preserve 
order and enforce the laws of the State and the ordinances of the 
city.” Section 5, subsection (c), chapter XXI of the Charter of 
the City of Detroit. Nor is he specifically charged with the self- 
suggested duty of preserving the international relations between 
the United States of America and the Union of Soviet Socialist 
Republics. The record silences the latter suggestion, but em- 
phasizes the first — ^the enforcement of “the ordinances of the 
city” including this one, wherein his authority is specifically 
limited to matters of decency and morality. 

Deep love for our own form of government is inclined to ac- 
centuate our aversion for that of others, but it should not warp 
our judgment or dull our vision. The petitioner has a constitu- 
tional property right to show a film which is not indecent or 
immoral. 

The decency of the film is hardly disputed, but its morality is 
questioned. Appellee properly suggests that immorality is not 
necessarily confined to matters sexual in their nature; it may 
be that which is contra bonos mores (Bouvier’s Law Dictionary) ; 
or “not moral, inconsistent with rectitude, purity or good morals; 
contrary to conscience or moral law; wicked; vicious; licentious, 
as, an immoral man or deed.” Webster’s New International 
Dictionary (2d Ed.). Its synonyms are: Corrupt, indecent, de- 
praved, dissolute; and its antonyms are: Decent, upright, good, 
right. That may be immoral which is not decent. 

Appellee argues that a motion picture film may be suppressed 
on the broad grounds that it is hostile to the welfare of the gen- 
eral public, citing Exchange National Bank v. Henderson, 139 
Ga. 260, 77 S.E. 36, 51 L.R.A.,N.S., 549. “Immoral” is also de- 
fined as: “Contrary to good order or public welfare; inimical to 
the rights or common interests of others; a legal and commercial 
sense.” Cent.Dict., and quotations therein. 

No adjudicated cases are found in this jurisdiction construing 
ordinances authorizing the censorship of motion pictures, but the 
matter has been considered elsewhere. See Fox Film Corp. v. 
City of Chicago (D.C.) 247 F. 231; City of Chicago v. Fox Film 
Corp. (C.C.A.) 251 F. 883; Anderson v. City of Hattiesburg, 131 
Miss. 216, 94 So. 163; Bainbridge v. City of Minneapolis, 131 
Minn. 195, 154 N.W. 964, L.R.A.1916C, 224, and annotations on 
page 227, and Seattle v. Smythe, 97 Wash. 351, 166 P. 1150, 
L.R.A.1918A, 231; Epoch Producing Co. v. Davis, 19 Ohio N.P. 
(N.S.) 465; Message Photo-Play Co. v. Bell, 179 App.Div. 13, 
166 N.Y.S. 338; Application of Fox Film Corp., 295 Pa. 461, 
145 A. 514, 64 A.L.R. 499; United Artists Corp. v. Thompson, 
339 111. 595, 171 N.E. 742. See also, eases annotated in 64 A.L.R. 
505. 
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In our opinion decision should rest upon lack of power in 
respondent, and not on the question of abuse of his discretion. 
The legislative body of the city has granted him power of sup- 
pression and has limited it to “indecent or immoral” pictures. 
The construction of the ordinance and the scope of respondent’s 
powers are questions of law. Respondent has, and can have, no 
discretion to extend his own powers under guise Of interpretation. 
Nor can the opinion of witnesses do it for him. If further power 
of suppression is desirable, the council may provide it by amend- 
ment in apt words. 

The adoption of respondent’s contentions, as to his discretion 
in construing and applying the ordinance, would invest him with 
dangerous and plainly unconstitutional power. It would enable 
him to hold as “immoral” and suppress any picture involving 
social problems, politics, religion, or any human activity accord- 
ing to his own view, and there would be no redress if his acts 
should be supported by the opinion of witnesses. Zealots could, 
and would, furnish the required proof. The most conscientious 
and high-minded persons, as well as intense partisans, find no 
difficulty in supporting their contentions as moral issues, as the 
witnesses in this case have done. 

Here, they say that the picture is immoral because it has a 
tendency to support communism or sovietism. The ordinary and 
popular sense of the word “immoral” does not include the in- 
terpretation given it by the respondent. 

No feeling against foreign political policies or forms of gov- 
ernment should be permitted to establish the principle that a 
police officer may be invested with discretion to determine his 
own powers of suppression or charge the plain terms of his au- 
thority. The constitutional method is for the legislative body of 
the city to clearly define and delimit the power of its officers. 
By such method the scope of the ordinance may be determined, 
the validity of the authority tested^ and constitutional rights 
preserved. 

The trial judge was in error and a writ of mandamus should 
issue. The order below is vacated, and the trial judge is direct- 
ed to issue the writ. Respondent having acted in good faith in a 
public matter, no costs will be allowed. 

North, C. J., and Feao, But2el, and Sharpe, JJ., concurred 
with Bushnell, J. 

WiEST, Justice (concurring in result). The ordinance, per- 
haps unfortunately, does not explicitly fit the case, and, saying no 
more, I concur in the result. Toy, J., concurred with Wiest, J. 

Potter, J., took no part in the decision. 
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See Comments 49 Yale L.J. 87, 97 (1939) and 39 Col.L.Rev. 
1383 (1939) . The leading film censorship case is Mutual Film 
Corporation v. Industrial Commission of Ohio, 236 U.S. 230, 35 
S.Ct. 387 (1915). An Ohio statute, which provided that “only 
such films as are in the judgment of the board of censors of a 
moral, educational or amusing and harmless character shall be 
passed and approved by such board,” was upheld against attack 
grounded on the commerce clause, the state guaranty of freedom 
of speech and the press and the doctrine of non-delegability of 
legislative power. That was before the broad significance of 
movies as a means of public expression had emerged and before 
freedom of speech and the press were brought within the pro- 
tection of Fourteenth Amendment due process. Assuming that 
there is no valid constitutional objection to censorship aimed 
solely at obscenity is it supportable as applied to political and 
social ideas? Does it make a difference that the showing of the 
film is on a commercial basis? See Thayer Amusement Corpo^ 
ration v. Moulton, 63 R.I. 182, 7 A.2d 682 (1939) ; I Zechariah 
Chafee, Jr., Government and Mass Communications 235-241 
(1947). 



Chapter 10 
CONTRACTS 


SECTION 1. GENERAL CONSIDEEATIONS 

It is apparent that local government could not operate without 
the ancillary power to enter into contractual relations. The 
power is accordingly usually conferred in general terms and 
thereby made broadly available in aid of the primary powers of 
the local unit. It is readily implied, moreover, where necessary 
to the effectuation of a primary power. There is, then, no occa- 
sion for undertaking to set out with particularity the matters with 
respect to which local government may contract. This does not 
mean that one need not consult the positive law in connection 
with a particular problem. On the contrary, the question of 
power should be examined in every case with careful reference 
to the language of pertinent constitutional, statutory and charter 
provisions, including those constituting special limitations upon 
the power. 

In this chapter our principal concern, after noting significant 
limitations on the power to contract, wiU be with the manner 
of exercising the power and with the methods of establishing 
local government responsibility, whether on the contract as such 
(by force of original validity or effective ratification), on the 
theory of estoppel or on a theory derived from the law of restitu- 
tion. Consideration of the manner of exercising the power prop- 
erly embraces representation by officers or agents in making 
and executing contracts, formal requisites and contract proce- 
dure. The cases cannot be pigeon-holed; questions as to official 
authority, ratification, estoppel and restitution may all be pre- 
sented in one litigation. Cases of that sort provide good practical 
grist. Thus, sectional arrangement in this chapter is employed 
merely as a loose framework for the development of the subject. 

There is a deeply-rooted fiduciary principle that one may not 
serve two masters by making contracts as an individual with 
himself as a fiduciary. This applies to officers of local govern- 
ment. n Dillon, Mun. Corps. § 772 (5th ed. 1911). There is 
some authority that this principle would not avoid a contract 
where the officer individually concerned did not cast the deciding 
vote City of Ensley V. Hollingsworth & Co., 170 Ala. 396, 54 
So. 95 (1910). For the contrary view see Bay v. Davidson, 
133 Iowa 688, 111 N.W. 25 (1907) ; Hckett v. School District No. 

958 
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1, Town of Wiota, 25 Wis. 551 (1870) ; II Dillon, op. cit. supra § 
773. In the Pickett case it was declared, obiter, that the con- 
tract was simply rendered voidable and that there could be 
recovery in quasi-contract for benefits received and retained. 
Where the subject is governed by statute, as is now commonly the 
case, there is likely to be an express provision rendering offending 
contracts void. That the interested member of a local governing 
body (fid not vote on the matter does not avail in the teeth of a 
prohibitory statute. City of Bristol v. Dominion Nat. Bank, 153 
Va. 71, 149 S.E. 632 (1929). For applications of statutes making 
contracts of this character voidable, see Clover Hill Hospital, Inc., 
v. aty of Lawrence, 315 Mass. 284, 52 N.E.2d 400 (1943); 
Grady v. City of Livingston, 115 Mont. 47, 141 P.2d 346 (1943). 

MILLER V. CITY OF MARTINEZ 

District Couit of Appeal, First District, Division 1, California, 1938. 

28 Oal.App.2d 364, 82 P.2d 519. 

Tuttle, Justice pro tem. By this action plaintiff as a taxpayer 
and resident of the City of Martinez seeks to recover the sum of 
$4,639.89, under the provisions of a statute which forbids a pub- 
lic officer from being interested in contracts made by a governing 
body of which he is a member. The trial court sustained de- 
murrers to the third amended complaint in this action, and upon 
a failure to amend, judgment was entered for defendants. 

The following facts appear in the complaint: Plaintiff is a 
citizen, resident and a taxpayer of the City of Martinez. Mar- 
tinez is a municipal corporaticai of the sixth class governed by a 
city council consisting of five members, and at the time of the 
transactions in question in this action the defendants Sevems, 
Winkelman, ConnoUy, Claeys and Brady constituted the city 
council. Shell Oil Company maintained and operated in the City 
of Martinez a plant and office at which it carried on the business 
of refining and manufacturing petroleum products and other 
merchandise which were intended for sale and were to be sold in 
Martinez; City Councilman Sevems was Shell Oil Company’s 
manager in charge of this office; the defendants who constituted 
the Martinez city council knew that products which the com- 
pany refined and manufactured at Martinez were intended for 
sale emd were to be sold in Martinez. The company was also en- 
gaged in the City of Martinez in the business of selling in Mar- 
tinez the petroleum products and other merchandise which it 
refined and manufactured at the Martinez plant for sale in Mar- 
tinez. During all the tim^ here involved defendant Sevems was 
not only a member of the city council and a paid employee of 
Shell Gil Company in charge as office manager of the company’s 
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said Martinez office, but he was also the owner of a large number 
of shares of said Shell Oil Company’s stock. These facts were 
known to all of the defendants. During the time that defendant 
Sevems was in the employ of Shell Oil Company as manager of 
its said Martinez office, the owner of a large block of Shell Oil 
Company’s stock and at the same time a member of the Martinez 
city council, the company sold to the city council at Martinez and 
the City of Martinez through its city council purchased from 
Shell Oil Company petroleum products and other merchandise 
which the company had refined and manufactured at its Martinez 
plant for sale by the company in Martinez. The company pre- 
sented to the city council claims for the products which it had 
sold to the city and which the city had purchased through the 
city council. The city council and every member thereof, in- 
cluding defendant Sevems, voted in favor of the approval of 
these claims and ordered warrants drawn on the city treasury for 
their payment. Warrants were accordingly drawn on the city 
treasury in favor of Shell Oil Company, were delivered to it and 
were paid out of funds in the city treasury. Plaintiff as a tax- 
payer demanded of the city council that it authorize and institute 
in the name of the city an action against the Shell Oil Company 
and against the individuals who constituted the city council to 
recover from them and to require them to pay into the city treas- 
ury for the benefit of the taxpayers of the city all money paid out 
of the city treasury on claims presented by Shell Oil Company for 
sales made by the company to the city while the defendant 
Sevems was at the same time a member of the city council and in 
the employ of Shell Oil Company as manager of its said Martinez 
office. The city council by resolution rejected the demand and 
refused to authorize or institute such action. This action by 
plaintiff as a citizen, resident and taxpayer of Martinez followed. 

The grounds of demurrer were both general and special. Tak- 
ing up the general demurrers, it is contended by respondents that 
the complaint fails to show that defendant and City Councilman 
Sevems was “interested” in the sale to the city by the Shell Oil 
Company, within the purview of section 886 of the Municipal 
Corporation Act (Deering’s Gen.Laws, Act 5233, § 886) , which 
reads as follows: “No officer of such city . . . shall be 
interested, directly or indirectly, in any contract with such city 
. . or in doing any work or furnishing any supplies for the 

use of such city . . and any claim for compensation 

for work done, or supplies or materials furnished, in which any 
such officer is interested, shall be void . . . , , 

The case of Mumma v. Town of Brewster, 174 Wash. 112, 24 P. 
2d 438, is relied upon by respondents. It is there held that the 
disqualifying interest of the public official must be a financial one. 
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While this may be the rule in the state of Washington, we are sat- 
isfied that in our own jurisdiction it is otherwise. In the case 
of Hobbs, Wall & Co. v. Moran, 109 CaLApp. 316, 293 P. 145, the 
manager of the company was also a councilman of Crescent City. 
Holding void a transaction between the company and the city 
the court said (page 147) : “It is argued that since the council- 
man, Dressier, was merely employed and worked for a Scdary as 
manager of the mercantile corporation, that he was not a stock- 
holder and that he had no pecuniary interest therein, he was 
therefore not interested in the business to such an extent or in 
such a manner as to invalidate the transaction, since the supplies 
were purchased for the city in perfect good faith. The statute 
declares that a transaction consisting of the ‘fmnishing of any 
supplies’ of a city or town, in which an officer is ‘directly or in- 
directly’ interested, shall be void. As manager of the mercantile 
business, which employment demanded strict loyalty to his em- 
ployer, it may be inferred Dressier, as a councilman, was not 
free to negotiate a bargain in behalf of the city as favorable to 
the municipality as though these conflicting interests did not 
exist. Dressler’s membership on the council may reasonably be 
expected to influence his associates in purchasing supplies for the 
city. The desire to favor a fellow councilman, unwarranted con- 
fidence, or carelessness in bargaining for supplies might result in 
a substantial loss to the city. It is not necessary to show actual 
fraud, dishonesty, or loss to invalidate the transaction. The 
purpose of the statute is to remove all indirect influence of an in- 
terested officer as well as to discotnage deliberate dishonesty. 
Nothing in the relationship of a public officer should prevent 
him from exercising absolute loyalty and undivided allegiance to 
the best interest of the municipality he serves. Although Mr. 
Dressier had no greater interest in the transaction than is shown 
by the mere agency as business manager of the store from which 
the supplies were purchased, even though they were obtained in 
perfect good faith at favorable prices, still the transaction was 
void and the claims were illegally allowed.” 

It would thus appear that the “interest” need not involve any 
direct financial gain upon the part of the public ofiicial. It may 
be any interest which would prevent him from exercising ab- 
solute loyalty and undivided allegiance to the best interest of the 
municipality he serves. He should be absolutely free from any 
influence other than that which may grow out of the obligations 
he owes the public. 

Here, accepting the allegations of the complaint, the city coun- 
cilman is office manager of the Shell Oil Company in Martinez. 
The city purchases petroleum products from his company. Is he 
a free agent in respect to this transaction? If he voted against 
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the purchase would he not believe that such a course would be 
prejudicial to his standing with the corporation? Obviously, ap- 
plying the ordinary rules of human conduct and behavior, he 
would consider that it would be to his interest to approve the 
transaction, and this is not impugning the good faith and honesty 
of Severns. As was stated in the Hobbs, Wall & Co. Case, supra, 
“The purpose of the statute is to remove all indirect inflioence of 
an interested officer as well as to discourage deliberate dishon- 
esty”. (Italics ours.) 

Concluding this phase of the case, we are satisfied that the 
complaint shows that defendant Sevems was interested in the 
transaction within the language of the statute. 

It is contended that the purchase price of the goods cannot be 
recovered without an offer to return them. The contention is 
devoid of merit. It is directly answered in the following language 
taken from the case of Coxmty of Shasta v. Moody, 90 CaLApp. 
519, 523, 524, 265 P. 1032, 1034; “Appellant strenuously contends 
that the county is estopped from maintaining this action without 
first restoring, or offering to restore, to him the benefits received 
from the job work, printing, advertising, etc. There is no merit 
in this contention. The contracts being void under the express 
provisions of the statute, and also being against public policy, 
there is no ground for any equitable considerations, presumptions 
or estoppels. Berka v. Woodward, supra (125 Cal. 119, 128, 57 P. 
777, 45 L.R.A. 420, 73 Am.St.Rep. 31); Stockton Plumbing & 
Supply Co. V. Wheeler, supra (68 CaLApp. 592, 229 P. 1020); 
Neikon v. Richards, supra (75 Cal.App. 680, 243 P. 697) 21 Cal. 
Jur. 888. ... 

We are of the opinion that the complaint states a cause of ac- 
tion. It is therefore ordered that the judgment be reversed and 
the trial court directed to overrule the demurrer. 


Relationship between an officer and someone with an adverse 
interest has seldom been found to give the ofliicer a disqualifying 
interest. Thompson v. District Board of School District No. 1 of 
Township of Moorland, 252 Mich. 629, 233 N.W. 439 (1930) ; 
Note 74 A.L.R. 792 (1931). A contrary result w'as reached in 
Haislip V. White, 124 W.Va. 633, 22 S.E.2d 361 (1942) . A school 
board member voted for the employment of his wife by the board. 
He was removed from office under a statute which provided for 
ouster of one who became, directly or indirectly, pecuniarily in- 
terested in the proceeds of any contract or service for or in the 
awarding or letting of which he might have any voice, influence 
or control. 


Fobdham Local Got.TJ.C.B. 
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DONOVAN V. KANSAS CITY 

Supreme Court of Missouri, 1943. 

352 Mo. 430, 175 S. W.2d 874 (1943), 179 S.W.2d 108 (1944). . 

Appeal dismissed 322 U.S. 707, 64 S.Ct. 1049 (1944). , 

Bohling, Commissioner. Cast on demurrer nisi, plaintiff 
suffered judgment and appealed. Plaintiff seeks to recover for 
perishable foods delivered upon telephonic instructions to hospi- 
tals and penal institutions of Kansas City. The petition is in two 
counts in the alternative. The aggregate amount is laid at ?97,- 
562.47. Count one sounds in tort as for trover and conversion on 
the theory the title to the foods did not pass and seeks damages 
of the reasonable value of the foods. Count two is in equity and 
seeks the value of the benefits accruing to defendant. Plaintiff’s 
core idea is that a contract is not involved. From the allegations 
in plaintiff’s petition infra, the principal issues are whether de- 
fendant municipality is liable for perishable foods furnished for its 
immediate, necessary, and beneficial use in the maintenance of 
its sundry hospitals, reformatories, and kindred institutions and 
consumed by the inmates and attendants of such institutions (1) 
in the absence of a written contract therefor subscribed by the 
parties to the transaction (in accord with statutory- — § 3349, 
infra— and charter — §§ 92 and 94, infra — requirements); or (in 
accord with charter and ordinance provisions) (2) in the absence 
of a written statement from the municipality’s Director of Fin- 
ance that a balance otherwise imencumbered existed to the credit 
of the appropriation against which such supplies were to be 
charged and a cash balance otherwise unencumbered existed in 
the treasury to the credit of the appropriation from which pay- 
ment was to be made^§ § 91, 92, 93, and 94, infra— or (3) in the 
absaice of an aw'ard of the order for such perishable foods to the 
lowest and best bidder after due opportunity for competition— §§ 
80 and 92, infra. 

Able counsel have advanced, we think, every conceivable issue 
for consideration and many authorities are presented. We un- 
derstand other matters are pending the outcome of this htiga- 
tion. Due to the presentation and the importance of the case we 
may give it more space than it ordinarily would receive under the 
Missouri law involved. Learned authors recognize that con- 
fusion exists in the cases. We shall endeavor to restrict obser- 
vations to the particular facts of this case, the prohibitory en- 
actments and the public policy of Missouri — ^factors which de- 
fendant says distinguish Missouri cases from others and when 
recognized tend to eliminate some of the confusion. An inno- 
cent third party is not involved. We set out so much of the 
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statutory and charter (and ordinance, if found necessary) pro- 
visions as are material to the disposition of the case. 

Section 3349, R.S.1939, Mo.R.S.A. § 3349, reads: “No . . . 

city . . . shall make any contract, unless the same shall be 

within the scope of its powers or be expressly authorized by law, 
nor unless such contract . . . , including the consideration, 

shall be in writing and dated when made, and shall be subscribed 
by the parties thereto, or their agents authorized by law and 
duly appointed and authorized in writing.” See, also, Mo.Const. 
Art. ly, § 48, MO.R.S.A. 

The following are from Article IV of the Charter of Kansas 
City: 

“Sec. 80. Division of Purchases and Supplies. There shall be 
in the department of finance a division of purchases and supplies. 
The Commissioner of Purchases and Supplies shall make all pur- 
chases and contracts for purchase for the city in the manner 
provided by ordinance; provided, however, that in all cases there 
shall be opportunity for competition. ...” 

“Sec. 91. Liability for Authorization in Excess of Appropria- 
tion. The Commissioner of Purchase and Supplies shall not fur- 
nish nor order any supplies, materials, services other than per- 
sonal, or equipment for a department unless he shall obtain from 
the Director of Finance a written statement that there is a bal- 
ance otherwise unencumbered to the credit of the appropiiation 
to which the same is to be charged and a cash balance otherwise 
unencumbered in the treasury to the credit of the fund from 
which payment is to be made, each suflScient to meet the obli- 
gation thereby incurred. 

“If the Commissioner of Purchases and Supplies shall author- 
ize or incur any obligation against the city without first securing 
such certification, he shall be liable personally and on his bond 
for the amount of such obligation. 

“If the Director of Finance shall make a false certification as 
to the sufficiency of any such appropriation or unencumbered 
cash balance, he shall be liable personally and on his bond to the 
extent that the amount so certified exceeds such balance. 

“Sec. 92. Contracts. All contracts shall be executed in the 
name of the city by the head of the department or officer con- 
cerned, except contracts for the purchase of supplies, material, 
services other than personal, or equipment made by the Commis- 
sioner of Purchases and Supplies. No contract or order imposing 
any financial obligation on the city shall be binding upon the city 
unless it be in writing and unless there is a balance otherwise un- 
encumbered to the credit of the appropriation to which the same 
is to be charged, and a cash balance otherwise unencumbered in 
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the treasury to the credit of the fund from which payment is 
to be made, each sufficient to meet the obligation thereby in- 
curred, and unless such contract or order bear the certificate of 
the Director of Finance so stating ... All contracts and 
purchases shall be awarded to the lowest and best bidder after due 
opportunity for competition in accordance with this charter and 
the ordinances of the city; but, unless otherwise provided by ordi- 
nance, it shall not be necessary to advertise for bids in any news- 
paper in case of contracts and purchases involving an expendi- 
ture less than $2,500. ” 

Section 93 relates to the payment of claims and to duties of the 
Director of Finance in the issuance of warrants on the Treasurer. 
So far as material here it contains in general terms provisions 
imposing certain duties and personal liability on the Director of 
Finance and liability on his bond for enumerated derelictions of 
duty. Consult Sec. 91, supra. 

“Sec. 94. Obligations — ^When Void. All contracts, agreements 
or other obligations entered into, all ordinances and resolutions 
passed, and all orders made contrary to the provisions of this 
article shall be void, and no person whatever shall have any 
claim or demand against the city thereunder, nor shall the 
Council or any officer of the city waive or qualify the limitations 
fixed by this article, or impose upon the city any liability what- 
ever in excess thereof.” 

Ordinance provisions, if they become of importance, will be de- 
veloped in the course of the opinion. 

Plaintiff’s petition is to be read in the light of the above enact- 
ments. Its allegations are to the following effect: ... 

From November 23, 1937, to Apiil 1, 1938, and from October 1, 
1938, to April 29, 1939, from day to day, plaintiff’s decedent, upon 
telephonic instructions from defendant, acting through its Com- 
missioner of Purchases and Supplies (hereinafter sometimes re- 
ferred to as Commissioner) delivered to defendant large quanti- 
ties of perishable foods for the purposes aforesaid (and which 
were so used) of the aggregate value of $97,562.47. Plaintiff’s 
decedent delivered said food products believing, in good faith, 
that defendant would pay therefor, without which belief such de- 
liveries would not have been made; but defendant refused plain- 
tiff’s decedent and plaintiff payment therefor, and still so re- 
fuses, upon the following grounds asserted by it: Here plain- 
tiff’s petition sets forth the municipality’s defenses in greater de- 
tail than we have stated them in the first paragraph of this 
opinion. 

The normal practice was to use five duplicate printed forms for 
the requisition and purchase of perishable foods. Upon the origi- 
mal would be listed the items required and the prices there- 
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for. It showed the approval of the department head, bore the 
certification of the Director of Finance and was signed by the 
Commissioner of Purchases and Supplies. This would be sent to 
plaintiff’s decedent, who would return the same with his invoices 
in triplicate to the Commissioner, which invoices would then be 
paid. Duplicates would go to various designated officials and 
one duplicate to plaintiff’s decedent. 

After the respective appropriations became exhausted, the 
practice was: The head of the department would requisition 
the foods upon defendant’s printed form, subscribe the same and 
forward it to the Commissioner of Purchases and Supplies; then 
said Commissioner would order by telephone such foods from 
plaintiff’s decedent and direct the date of delivery, in many in- 
stances causing said original to be stamped “Confirmation.” Said 
original would carry no prices and no signature except the signa- 
ture of the department head. The Commissioner retained the 
original and all copies of the printed form. Plaintiff’s decedent, in 
turn, would deliver the requisitioned foods and take a receipt 
therefor, signed by the department head, upon his invoices and 
deposit with the Commissioner the original and two carbons of 
said invoices, which would be attached to defendant’s requisition. 
Such were the only writings involved. Said writings did not in- 
clude the written statements required of the Director of Finance. 
The Commissioner of Purchases and Supplies so ordered with- 
out first securing said written statements. Defendant had duly 
appropriated money to operate and maintain said hospitals and 
penal institutions, but, prior to the expiration of the respective 
fiscal years, said appropriations had become exhausted and at the 
several times of such purchases, there were no balances, other- 
wise unencumbered, to the credit of said appropriations and no 
cash balances, otherwise unencumbered, in the treasury to the 
credit of the fund from which payment was to be made. 

The petition alleged that an opportunity for competition to sell 
said foods existed but disavowed knowledge that said purchases 
were had after competition. None of the purchases amounted to 
$2,500 or more and none was under a term supply contract. 

Each count also contained allegations to the effect that if the 
order for the purchases be void, as claimed by the municipality, 
then title to the foods delivered never passed and defendant mu- 
nicipality wrongfully converted said foods to its use through con- 
sumption by the inmates and attendants of its institutions. 

Writing. In the course of its brief plaintiff states that § 3349, 
supra, was complied with and that said section is analogous to 
the statute of frauds, further stating that all orders were on de- 
cedent’s invoices bearing, in print, “Baby Beef Market, S. J. 
Donovan, Mfg.” The contention is ruled adversely to plaintiff in 
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Fleshner V. Kansas City, 348 Mo. 978, 982[2], 156 S.W.2d 706, 
707 [7], pointing out that an unenforceable contract, one with- 
in the statute of frauds, is not a void contract, one prohibited 
from being made. Performance on one side may make the 
former but does not make the latter enforceable. The transac- 
tions before us are not evidenced by writings within the pur- 
view of § 3349; for instance, subscribed by the parties thereto 
or their lawfully authorized agents. 

In addition: The orders carried no written certification by the 
Director of Finance that a due credit existed in the appropria- 
tion or that a due cash balance was in the treasury sufficient for 
payment as required by charter provisions. See §§91 and 92, 
supra. Whether said orders were awarded after due opportunity 
for competition is not alleged. 

Illegal or ultra vires. Asserting the terms “illegal” and “un- 
lawful” are synonymous (Dameron v. Hamilton, 264 Mo. 103, 
123, 174 S.W. 425, 430; United States v. Mulvey, 2 Cir., 232 F. 
513, 519), the municipality argues the issues from the premise 
that the transactions involved were illegal, it being expressly pro- 
hibited from contracting orally. This might quickly dispose of 
the case. Plaintiff contends the purchases were not illegal in 
the true sense of the word. 

The municipality cites decisions using the terms “illegal” and 
“unlaivful” in characterizing like Missouri municipal contracts. 
Cheeney v. Brookfield, 60 Mo. 53, 54; Fleshner v. Kansas City, 
348 Mo. 978, 981 [1], 156 S.W.2d 706, 707 [3], among others. 
Generally courts leave parties to an illegal agreement where 
they put themselves; refusing aid to either. Exceptions to this 
rule are immaterial here. The cases stressed adjudicate con- 
tracts wherein the consideration or the promise or the purpose of 
the contract was illegal; such as: Sedalia Board of Trade v. 
Brady, 78 Mo.App. 585, 591; Rainer v. Western Union Tel, Co., 
Mo.App., 91 S.W.2d 202, 207[2]; Finley v. Williamson, 202 Mo. 
App. 276, 289, 215 S.W. 743, 746 [4, 5]; among others. Consult 
17 C.J.S. Contracts, p. 656, § 272, p. 668, § 279, p. 669, § 280. 
“Illegal” and “unlawful,” as applied to acts of municipalities in de- 
cisions, more frequently refer to a lack of corporate authority; 
that is, acts ultra vires and void in the sense they are ineffectual 
to create legal rights and obligations. See Mo.Const. Art. IV, § 
48. City of St. Louis v. Davidson, 102 Mo. 149, 153, 14 S.W. 825, 
826, 22 Am.St.Rep. 764, was an action by the city to recover for 
work actually performed by prisoners under a contract and not 
paid for by defendant. The court considered the plea of the city’s 
legal disability to contract personal to the city and not avail- 
able to defendant, and treated the contract as ultra vires the mu- 
nicipality in affirming the judgment for the city. . . . The 
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petition does not disclose an illegal consideration or an illegal 
purpose within the purview of the cases stressed by the munici- 
pality. The municipality’s challenge reaches the failure to follow 
statutory and charter enactments for the creation of a binding 
obligation of the municipality. It is in this restricted sense, i.e., 
in the sense of an ultra vires act, that the terms “iUegal” and “un- 
lawful” are here understood. 

Estoppel. We are of opinion equitable estoppel may not be 
successfully invoked against the defenses asserted by the munici- 
pality under the pleaded facts. . . . 

We hold, in conformity with Missouri decisions, that the statu- 
tory requirement with respect to contracts with municipalities 
being in writing is mandatory, not merely directory, and, absent a 
• written contract, transactions such as revealed by this record are 
ultra vires the municipality in the primary sense of that term. 
By statutory prohibition, § 3349, supra, municipal contracts are 
not within the scope of the municipality’s powers, contracts not 
expressly authorized by law, and contracts, including the con- 
sideration, not in writing, dated when made and subscribed by the 
parties or their authorized agents are placed on the same legal 
footing. Under the statute it is as much ultra vires for a Missouri 
municipality to incur a liability in the nature of a contractural 
obligation in the absence of a writing as to incur a liability not 
within the scope of its corporate powers or one not expressly au- 
thorized by law. See Savage v. Springfield, 83 Mo.App. 323, 329; 
Cook & Son V. Cameron, 144 Mo.App. 137, 143, 128 S.W. 269, 
270; Perkins v. Independent School District, 99 Mo.App. 483, 488, 
74 S.W. 122, 124; Montague Compressed Air Co. v. Fulton, 166 
Mo.App. 11, 29, 30, 148 S.W. 422, 428 [11]; Likes v. Rolla, 184 
Mo.App. 296, 302, 167 S.W. 645, 649; State ex rel. v. Dierkes, 214 
Mo. 578, 589(11), 113 S.W. 1077, 1080(2) ; Cotter v. Kansas City, 
251 Mo. 224, 229, 158 S.W. 52, 53 [1] ; Eureka Fire Hose Mfg. Co. 
v. Portageville, Mo.App., 106 S.W.2d 513, 516; Fleshner v. Kansas 
City, 348 Mo. 978, 982, 156 S.W. 706, 707[7]; 3 McQuillin, Mu- 
nicipal Corporations, 2d Ed. 1928, §§ 1274, 1283. 

Plaintiff does not seek the recovery of what was parted with, 
but a money judgment of its reasonable value or of its value to 
the municipality. Affording the public that protection safe- 
guarded by affirmative legislative enactment is the paramount 
right, legally and morally; otherwise we have judge-made law 
contravening affirmative legislative enactments and established 
public policy. 

If the failure to contract in writing be viewed as an irregularity, 
it was such an irregularity as failed to comply with mandatory 
statutory provisions for the protection of the municipality against 
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extravagance or corruption, and the defenses are available under 
this view. 

The foregoing is applicable, we think, to the municipality’s 
charter provisions requiring the contract to be in writing and the 
written statements of the Director of Finance with respect to 
balances to the credit of the appropriation and to the cash in the 
appropriation, et cetera. 

As briefly as we may of the cases stressed by plaintiff under 
“Conversion” and “Equity.” 

Conversion. Plaintiff says he may waive the contract and re- 
cover in tort as for trover and conversion. To give rise to an ac- 
tion in tort the right violated must have been created and the cor- 
responding duty must have been imposed by law. The founda- 
tion of the municipality’s liability was a contract prohibited by a 
statute placing a disability upon the city and imposing no legal 
duty upon the city. The contract may not be waived for an 
action in tort, especially for a money Judgment, in all instances. 
Consult 1 C.J.S., Actions, p. 1147, § 51; 31 C.J. p. 1091, § 205. 

The stated defenses are available against this count of the 
petition. 

Equity. Plaintiff says he may sustain his coimt in equity if an 
action ex contractu or ex delicto does not lie, have an account- 
ing and secure a money judgment of the “value of the benefits” 
to the municipality. ... , 

For the purposes of a remedy money relief may be had at law 
as on constructive or quasi contracts; i.e., obligations created by 
law. They fall into three classes: Obligations founded upon a 
record, as a Judgment. 2. Obligations founded upon a statutory, 
official, or customary duty. 3. Obligations founded upon the 
fundamental principle that no one ought “to enrich himself un- 
justly at the expense of another.” 17 C.J.S., Contracts, p. 322, § 
6; 12 Am.Jur. p. 502, § 6; Williston on Contracts, 1936 Ed. §§ 3, 
1454; Keener on Quasi Contracts, 1893 Ed., pp. 14-16; Wood- 
ward on Quasi Contracts, 1913 Ed., § 1; 2 Harvard Law Review 
(Ames), p. 64; 21 Yale Law Journal (Corbin), 533; Moses v. 
MacFerlan (1760), 2 Burr 1005, 1008, 97 Eng.Rep. 676, 678. 
They are equitable in character, the obligation arising from the 
law and natural Justice. It is essential to the action that defend- 
ant has received a benefit from the plaintiff and that the retention 
of the benefit by the defendant be inequitable. The cases deny a 
recovery for a benefit received under an ultra vires contract pro- 
hibited by positive law, Thomas v. City of Richmond, 12 Wall. 
349, 79 U.S. 349, 20 L.Ed. 453, quoted supra; City of Litchfield v. 
Ballou, 114 U.S. 190, 193, 5 S.Ct. 820, 29 L.Ed. 132; see authoii- 
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ties under “Estoppel,” supra, and additional Missouri cases in 
84 A.L.R. 979; Strickler v. Consolidated School District, 316 Mo. 
621, 625, 291 S.W, 136, 138[3], 50 A.L.R. 1287; Qty of Wells- 
ton V. Morgan, 65 Ohio St. 219, 228, 62 N.E. 127, 128; Williston 
on Contracts, 1936 Ed., §§ 1770, nn. 13, 20, 1786A; 3 McQuillin, 
Municipal Corporation, 2d Ed. 1928, p. 815, § 1274; Woodward 
on Quasi Contracts, 1913 Ed., § 161. ... 

The judgment is affirmed. 

Westhues and Barrett, CC., concur. ' 

Per Curiam. 

The foregoing opinion by Bohling, C., in Division 2, is adopted 
as the opinion of the court en banc. 

All concur, except Gantt, J., absent. 


A contrary result has been reached under an Indiana statute. 
A divided federal court allowed recovery in quasi-contract for 
motor vehicle supplies and services furnished a city after ex- 
haustion of appropriations. Ohio Oil Co. v. Michigan City, 117 
F.2d 391 (C.C.A. 7th, 1941) . See also City of Lafayette v. Keen, 
113 Ind.App. 552, 48 N.E.2d 63 (1943) . 

The requirement that a contract be covered by a prior appro- 
priation is usually deemed mandatory and a violation cannot 
be obviated by ratification. Gutta-Percha & Rubber Mfg. Co. v. 
Village of Ogalalla, 40 Neb. 775, 59 N.W. 513 (1894), is a leading 
case. 

Is the requirement applicable to a contract payable from funds 
other than property tax revenues? The answer depends upon 
the policy and wording of a particular statute. In Ohio the gen- 
eral statute governing local units in this respect has been found 
inapplicable to a contract for the installation of parking meters, 
which stipulated that the purchase price be paid from meter re- 
ceipts. Hines v. City of Bellefontaine, 74 Ohio App. 393, 57 N.E. 
2d 164 (1943). 
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SECTION 2. REPRESENTATION 

Authority to contract in behalf of a local unit may by express 
provision of law be devolved directly upon certain officers or 
boards. For the most part, however, the power will be found to 
be vested in the local governing body and any further delegation 
is within its discretion. A governing body may, unless other- 
wise provided by law, participate directly in the making of a 
contract by adopting an ordinance or other appropriate measure 
accepting an offer or making one. Likewise, the complete terms 
and form may be fixed by the governing body and the bare ex- 
ecution left to particular ofiScers. It is elementary that the local 
governing body must act as a body and not as individuals, al- 
though delegation by the full body to a committee of its members 
of authority to make contracts has not been uncommon in the 
past. In some communities fiscal practice is so loose that in- 
dividual members of a governing board are permitted to pur- 
chase supplies for use in their districts on the understanding 
that the full body wiU later ratify. See Magnolia Petroleum Co. 
V. Police Jury of Vermilion Parish, 11 So.2d 36 (La.App.1942). 

BROWN V. CITY OF ST. PETERSBURG 

Supreme Court of Florida, 1933. Ill Fla. 718, 153 So. 141. 

Buford, Justice. This case is before us on appeal from final de- 
cree entered by the chancellor below dismissing the bill of com- 
plaint, which was a bill to enjoin the city manager of the city of 
St. Petei'sburg and the city of St. Petersburg, its agents, servants 
and employees, from proceeding in any manner in the consumma- 
tion of the allowance or awarding of a certain contract therein 
complained of and from paying any moneys of the city in pay- 
ment of any services performed or to be performed under the 
terms of the purported contract complained of. 

The allegations of the bill of complaint show that the appellee 
Cotton, as city manager of the city of St. Petersburg, had as- 
sumed to enter into a contract on behalf of the said city for 
the publication of certain booklets for and at the price of $1,075. 

Subparagraph “g” of section 10, chapter 15505, Special Acts of 
1931, which act contains the city charter provision pertinent to 
this case, pi'ovides as follows: 

“(g) The City Manager shah, make all purchases for the City 
in the manner provided ^y ordmonce and shall, imder such rules 
and regulations as may be provided by ordinance, sell all personal 
property of the City not needed for public use or that may have 
become unsuitable for public use. Before making any purchase 
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or sale, the City Manager shall give opportunity for competition 
under such rules and regulations as may he established by ordi- 
nance.” (Italics ours.) 

The record shows that the suit was filed on the 11th day of 
July, 1933, in the court below. 

This court rendered an opinion in this case on August 8, 1933, 
153 So. 140. In that opinion we said: 

“The court construes the first italicized portion of this section 
of the city charter as imposing ex proprio vigore a statutory limi- 
tation on the authority of the city manager to make purchases 
for the city, by requiring that the city manager shall have au- 
thority to make such purchases only in the ‘manner’ provided by 
ordinance. In the absence of some manner having been laid 
down by ordinance for the city manager to make purchases, the 
authority of the city manager under the city charter, is not 
complete, and therefore, contracts made by him, or undertaken 
to be made by him, in the absence of such authority, are unau- 
thorized, although they may, perhaps, by the action of the city in 
recognizing them as valid after they have been already filled or 
executed, be held to have been ratified and thereby cured of any 
illegality in the city manager’s authority in the first instance to 
have made them. 

“The court construes the last paragraph of this section, which 
is to the effect that, before making purchases or sales, the city 
manager shall give opportunity for competition ‘under such rules 
and regulations as may be established by ordinance’ as limiting 
the authority of the city manager to making purchases after 
competition only to those cases in which the competitive require- 
ments have been first imposed by a rule or regulation estab- 
lished by ordinance in the first instance, for the purpose of having 
the city manager comply with same. Under this latter clause, in 
the absence of any rule or regulation requiring competition, the 
city manager, in carrying out the authority to make purchases 
otherwise provided for by ordinances enacted under the first 
clause of this section, is not required to make purchases subject 
to competition, since the last clause of this section is merely a 
permissive limitation that may, or may not be, imposed by ordi- 
nance.” 

There is no contention here that the contract had been per- 
formed when the suit was filed. There is some contention that 
the contractor had gone to some expense in pursuance of the 
purported contract. It is also shown here that the city commis- 
sion of the city of St. Petersburg attempted to ratify the contract 
by a resolution, but this attempted ratification was prior to the 
performance of the contract, and therefore what was said in the 
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former opinion in this case, in regard to possible ratification, is 
not applicable. 

Under the provisions of the city charter, the city manager was 
not authorized to make the contract unless such authorization 
was embraced in an ordinance of the city of St. Petersburg. A 
resolution cannot, in cases of this sort, be substituted and have 
the force and effect of an ordinance, nor can a resolution supply 
initial authority which is required to be vested by ordinance. 
« « » 

All persons dealing or contracting with a municipal corpora- 
tion must at their peril inquire into the power of such corpora- 
tion, or its officers, to make the contract contemplated. City of 
Enterprise v. Rawls, 204 Ala. 528, 86 So. 374, 11 A.L.R. 1175, ■ 
Edwards Hotel & City R. Co. v. City of Jackson, 96 Miss. 547, 51 
So. 802; Town of Madison v. Newsome, 39 Fla. 149, 22 So. 270. 

Certainly it cannot be seriously contended that the Legislature 
ever intended to vest in a city manager the full power and author- 
ity to purchase in the name of and with the funds of the munici- 
pality any and all things which he might be inclined to purchase, 
without let or hindrance. The statute clearly makes his author- 
ity to purchase any supplies dependent upon the provision of 
ordinance, or ordinances, duly adopted by the city commission. 
Under the provisions of the charter, no ordinance can be adopted 
without notice to the people whose money pays the bills. If the 
city manager, not being thereunto authorized by ordinance, can 
by contract bind the city’s credit to pay $1,075 and place the bur- 
den of payment on the taxpayer, he may likewise bind the city’s 
credit for $100,000, or any other sum, and thereby place such a 
burden on the taxpayers. ... 

So the decree should be reversed and the cause remanded for 
further proceedings not inconsistent with the views herein ex- 
pressed. 

It is so oi'dered. 

Reversed. 


Centralized purchasing is a highly regarded practice in con- 
temporary public administration. Whether the purchasing 
agent has any discretion depends upon the language of the gov- 
erning statute, charter or ordinance. See Pallas v. Johnson, 100 
Col. 449, 68 P.2d 559 (1937). 

Official authority to make a contract may exist as an incident 
to a broader delegation of power. The common council of the 
City of Detroit, by r^olution, authorized the corporation counsel 
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to institute proceedings to condemn certain real estate. He pro- 
ceeded to employ an appraiser to make an appraisal. The latter 
recovered judgment on his claim for services; his employment 
\yas considered a necessary incident to the preparation of the con- 
demnation case. Ely V. City of Detroit, 306 Mich. 300, 10 N.W.2d 
892(1943). 


SECTIONS. FORMAL REQUISITES 

Formal requirements depend upon statute. Apart from statute 
neither a seal nor a writing is necessary. II Dillon, Mun. Corps. 
§ 783 et seq. (5th ed. 1911). As Judge Dillon has indicated, the 
ground is covered in part by the statute of frauds. United States 
V. City of New York, 131 F.2d 909 (C.C.A.2d, 1942) (land con- 
tract); Curtis V. City of Portsmouth, 67 N.H. 506, 39 A. 439 
(1894) (assumption by ordinance of lease assigned to city; city 
records of the adoption of ordinance deemed sufficient memoran- 
dum). 

MORGANSTERN ELECTRIC CO. v. BOROUGH OF 
CORAOPOLIS 

Supreme Court of Pennsylvania, 1937. 326 Pa. 154, 191 A. 603. 

Stern, Justice. By an ordinance of council approved by the 
burgess on August 7, 1933, the Borough of Coraopolis, defendant 
in the present action, enacted, “That a municipal overhead elec- 
tric street lighting system be constructed, erected and operated 
on the streets, lanes, roads, highways and alleys of the Borough 
of Coraopolis,” and “That the proper officers of the Borough be 
and they are hereby authorized and dmected to advertise for and 
procure bids for said construction and erection. . . . ” On 

October 2, plaintiff submitted a bid in writing to construct the 
lighting system for $52,852.90, offering “on the acceptance of 
this proposal to enter into and to execute a contract in the form 
of said enclosed specifications, . . . ” and further stating 

that “if this proposal is accepted the undersigned agrees to con- 
tract with the Borough of Coraopolis, Pennsylvania, in accord- 
ance with the specifications and contract form hereto annexed.” 
On October 30, council passed a resolution that the contract “be 
and the same is hereby awarded to the Morganstern Electric Co., 
Inc. at their bid,” and “That the proper officers of the Borough 
be and they are hereby authorized and directed to enter into a 
contract with the said Morganstern Electric Co., Inc. for the 
work as provided for in the plans and specifications, approved 
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by Council, and in accordance with the terms of their bid for said 
work,” plaintiff first to give a bond for faithful performance in 
the sum of 20 per cent, of the contract price. This resolution, 
vetoed by the burgess, was passed by council over the veto on No- 
vember 16, but at the same meeting a motion was made and 
carried that the officers of the borough should not sign the con- 
tract until December 1. On November 29 another resolution was 
passed postponing the signing of the contract until December 19; 
on December 18 the signing was again directed to be postponed 
“until ordered by council,” and on June 4, 1934, the ordinance 
awarding the contract was repealed. Plaintiff’s present suit is to 
recover the loss of profits which it alleges it would have earned 
had it been allowed to perform the work for which its bid was ac- 
cepted. 

Confronted by the obvious weakness of its position in that the 
proposed final contract between the parties was not executed, 
plaintiff contends that its written bid of October 2, coupled with 
the resolution of council of October 30, which was reduced to 
writing and signed by the president of council and attested by the 
secretary, constituted a contract sufficient in law upon which to 
base a right of action. 

It is true that where the terms of a contract are definitely 
agreed upon, legal obligations may arise even though it be the 
understanding of the parties that a formal contract is subsequent- 
ly to be executed. Taylor v. Stanley Co. of America, 305 Pa. 
546, 158 A. 157. It is also true that in Lansdowne v. Citizens’ 
Electric Light & Power Co., 206 Pa. 188, 55 A. 919, upon which 
plaintiff heavily relies, it was held that the borough’s acceptance 
of a bid created a contract upon which it could sue the bidder, 
even though a contemplated formal contract in writing was 
never executed. There is a defect in plaintiff’s case, however, 
which eliminates the Lansdowne decision as a controlling prece- 
dent. There, the bidder was notified by the borough of its 
acceptance of the bid; here, the borough’s acceptance was not 
communicated to plaintiff. It is elementary that no obligation is 
created by the acceptance of an offer unless and until it is trans- 
mitted to the offeror. It is immaterial, in this regard, that the ac- 
ceptance in the present case was embodied in an ordinance of the 
borough council. 'That ordinance, as plaintiff admits, was not 
legislative in character, but merely a ministerial act.^ The same 
legal requirements applied as to the making of any other contract. 
The ordinance could confer no contractual rights upon plaintiff 
until defendant, with the intent and for the purpose of creating 


2. Howard v. Borough of Olyphant, 181 Pa. 191, 37 A, 258; Lansdowne y. 
Citizens’ Electric Light & Power Company, 206 Pa. 188, 55 A. 919 ; Wilkes- 
.Barre Connecting B. Co. v. Kingston Borough, 319 471, 474, 181 A. 564. 
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a contract, informed plaintiff that it accepted plaintiff’s bid. The 
reason for its failure to do so is apparent. It did not desire to 
commit itself definitely and finally to the proposed erection of a 
lighting system. As already stated, at the same time at which it 
passed the resolution awarding the contract, it adopted a motion 
directing the borough officers not to proceed with the execution 
of the written agreement until a subsequent specified date, show- 
ing clearly that it had in contemplation further consideration of 
the subject and did not intend its mere resolution to create any 
contractual obligation. 

There is another reason why the Lansdowne Case is not an 
authority governing the present situation. Since it was de- 
cided, the Act of April 14, 1921, P.L. 147, has been passed, pro- 
viding “That all contracts . . . made by any borough in- 

volving an expenditure of over five hundred dollars ($500) shall 
be in writing.” This requirement was carried into the General 
Borough Act of May 4, 1927, P.L. 519, § 1202, cl. 53 (as amended 
by Act May 8, 1929, P.L. 1636, § 7 [53 P.S. § 13365] ) and it must 
be understood as meaning that before a borough can be charged 
with contractual liability there must be, not merely the passage 
of an ordinance or resolution awarding a contract (even though 
such ordinance or resolution itself be reduced to written or typed 
form in the minutes of council or in the borough’s ordinance 
book), but a final contract in writing executed by the parties. 
Indeed, to hold that this provision is satisfied if the resolution of 
council accepting the bid is in writing, would stamp it as unneces- 
sary and without purpose, since a borough council is compelled in 
any event, by section 1006, cl. 2, of the General Borough Act 
(as amended by Act May 8, 1929, P.L. 1636, § 1 [53 P.S. § 
12896]) “to make and preserve full records of their proceed- 
ings.” Nor would such a construction give to the borough the 
protection which this legislation was manifestly designed to af- 
ford. Such a provision is not merely directory but mandatory; it 
must be strictly complied with; no liability can be imposed upon, 
the borough by an agreement entered into in any other form. 
“He who deals with a municipality must recognize that it can 
contract only upon such terms as the Legislature has seen fit to 
prescribe.” Commonwealth v. Jones, 283 Pa. 582, 129 A. 635,. 
638. “The authority of a municipal body to legislate or to con- 
tract . . . must be exercised in the manner provided in the 

statute conferring it.” Carpenter v. Yeadon Borough, 208 Pa. 
398, 57 A. 837, 838; Wilkes-Barre Connecting R. Co. v. Kingston 
Borough, 319 Pa. 471, 181 A. 564. . . . 

The court below, after trial of the issue, entered judgment for 
defendant notwithstanding the verdict rendered by the jury in 
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favor of plaintiff. The court was right in so doing, and the judg- 
ment is affirmed. 


See also Arkansas-Missouri Power Corporation v. City of 
Kennett, 348 Mo. 1108, 156 S.W.2d 913 (1941). 


SECTION 4. COMPETITIVE BIDDING 

It is elementary that competitive bidding is a matter which 
depends entirely upon positive law. Cullen v. Rock County, 244 
Wis. 237, 12 N.W.2d 38 (1943). Eagle v. City of Corbin, 275 Ky. 
808, 122 S.W.2d 798 (1938), reproduced at the outset of Chapter 
2, is highly exceptional. 

In a given jurisdiction one is likely to find competitive bidding 
requirements both in statutes governing local public works and in 
laws regulating the making of contracts for supplies, equipment 
and services. For the most part the problems relating to com- 
petitive bidding are the same under both types of statutes and 
the subject will be approached on that basis. 

An exception is commonly made, for obvious practical reasons, 
vwth respect to' contracts involving an expenditure less than a 
certain amount- — $500, for example. 

See Bigham v. Lee County, 184 Miss. 138, 185 So. 818 (1939) 
(effort to evade statute by dividing purchase of lumber for bridge 
repairs into small lots failed.) 

The same is true as to emergencies. If the statute is to be con- 
strued as granting power to declare an emergency a reviewing 
court would hardly set aside local action unless tainted with abuse 
of discretion or corruption. If the law is interpreted to mean that 
competitive bidding may be dispensed with where an emergency 
exists as an objective fact the problem wiU be— how much weight 
should be given the local finding? In California a resolution 
reciting the facts and declaring them to constitute an emergency 
is prima facie evidence that an emergency exists and puts the 
burden on the challenging party. Los Angeles Dredging Co. 
v. City of Long Beach, 210 Cal. 348, 291 P. 839 (1930). In Mas- 
sachusetts the finding is given no weight under a statute for- 
bidding expenditures in excess of appropriations except in case of 
extreme emergency. Continental Construction Co. v. City of 
Lawrence, 297 Mass. 513, 9 N.E.2d 550 (1937) . See Raynor v. 
Commissioners for Town of Louisburg, 220 N.C. 348, 17 S.E.2d 
495 (1941). 
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An exception is recognized without the aid of express statutory 
provisions, as to professional and other personal services re- 
quiring the exercise of peculiar skill. State ex rel. Doria v. Fer- 
guson, 145 Ohio St. 12, 60 N.E.2d 476 (1945) ; 3 McQuillin, Mun. 
Corps. § 1292 (Rev.VoI.1943). 

Another practical exception is commonly recognized as to a 
contract for utility services. As the Washington court put it, a 
literal application of the statute will not be exacted where there is 
but one available source. Washington Fruit & Produce Co. v. 
City of Yakima, 3 Wash.2d 152, 100 P.2d 8, 128 A.L.R. 159 
(1940). Contra: Htmt v. Fenlon, 313 Mich. 644, 21 N.W.2d 906 
(1946). Would the Washington theory apply in any case where 
competition would be impossible or unavailing? See Mullen v. 
Town of Louisburg, 225 N.C. 53, 33 S.E.2d 484 (1945). The 
theory was put forward without avail in the leading case of Dean 
V. Charlton, 23 Wis. 590, 99 Am.Dec. 205 (1869) , with respect to a 
contract for a patented article. In that case competitive bidding 
procedure was used but the substantive point is the same if there 
can be no competition in fact. Under the Wisconsin theory the 
supreme consideration is competition and any article which is 
not a subject of competitive bidding may not be specified. 
Neacy v. City of Milwaukee, 171 Wis. 311, 176 N.W. 871 (1920). 
The Charlton case was limited in Kilvington v. Qty of Superior, 
83 Wis. 222, 53 N.W. 487 (1892), to the particular point there 
decided, namely that under a statute I'equiring competitive bids 
for street improvements the cost of which was to be assessed to 
owners of abutting property a patented pavement so controlled 
that there could be no competition could not be specified. A 
means of obviating the decision entirely, which was discussed in 
the opinion in that case, has been provided by statute. The local 
unit is authorized to obtain from him who controls the patent, 
before advertising for bids, an agreement to permit anyone 
desiring to bid the use of the patented article or process, and to 
furnish to a contractor the patented article itself for a reasonable 
price which must be publicly stated. Wis.Stat. § 62-15(7). The 
parties should be able to make a valid arrangement to this effect 
without the aid of statute but there is authority to the contrary. 
Village of Rossville v. Smith, 256 HI. 302, 100 N.E. 292 (1912); 
Siegel V. City of Chicago, 223 111. 428, 79 N.E. 280 (1906). 

In the leading case of Hobart v. City of Detroit, 17 Mich. 246, 
97 Am.Dec. 185 (1868), the Wisconsin view was rejected and the 
specification of a patented article sustained. The Michigan rule 
has gained wider acceptance. 3 McQuillin, Mun.Corps. § 1299 
(Rev.Vol.1943) ; Note 77 A.L.R. 702 (1932). See also Hoffman 
V. City of Muscatine, 212 Iowa 867, 232 N.W. 430 (1930) ; 44 
Harv.L.Rev. 655 (1931). 
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Publication requirements are too often lacking in clarity. Un- 
less the governing statute is explicit questions are likely to arise 
as to the publication medium, frequency of publication and the 
period of time between first publication and the event to which 
the publicity relates. Often the problem will be whether the es- 
sential requirement of the statute relates to the duration of a 
period during which notice must be given or to the number of 
separate newspaper publications which must be made. See State 
V. Wall, 98 Miss. 521, 54 So. 5 (1910), for an example of an ex- 
plicit statute. See also Merchants’ Bank & Trust Co, v. Scott 
County, 165 Miss. 91, -145 So. 908 (1933) ; and Bechtold v. City 
of Wauwatosa, 228 Wis. 544, 277 N.W. 657, 280 N.W. 320 (1938). 
What is a newspaper of general circulation within the unit under 
a statute requiring publication in such a medium? See Mateer 
V. Borough of Swissvale, 335 Pa. 345, 8 A.2d 167 (1939). 

It is necessary that the advertisement or specification on file 
afford all who might be interested adequate data to bid intelli- 
gently on an even footing and to enable the proper authorities to 
determine later whether performance meets the specifications. 
In public works contracts, in particular, it may not be feasible to 
spell out the details in a published notice. Thus, the usual pro- 
cedure is to publish a general notice which refers to detailed 
specifications on file at an accessible place. 

The nature of the work to be done or the thing to be furnished 
may be such as not to permit great detail. In Hines v. City of 
Belief ontaine, 74 Ohio App. 393, 57 N.E.2d 164 (1943), a pub- 
lished notice to bidders read, insofar as pertinent here, as follows: 

“Public notice is hereby given that the city of Bellefontaine, 
Ohio, will receive sealed bids for the nine months rental, with 
option to purchase, 350 parking meters, more or less, until twelve 
o’clock noon March 17, 1942. No specifications will be published 
other than the following instructions to bidders. 

“Said meters shall be of the manual or automatic type and 
shall specify the coin or coins to be deposited therein, and the 
amount of parking time allowed for each amount deposited. 

“Each bidder shall submit specifications of his meter, its meth- 
od of operation and method of installation, and shall also submit a 
sample parking meter of the same general type he proposes to 
furnish under his bid. . . . 

“The bids submitted shall include the cost of installation, and 
said meters shall be installed at locations designated by the City 
of Bellefontaine. 

“The bidders shall state for what period of time, if any, they 
will service the meters in operation and shall further specify 
within what period of time said meters shall be serviced or re- 
paired after report has been made of such need by said City. 
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“Each bidder shall also state what accessories, if any, they will 
furnish with his bid, such as coin-carrying cases, parts, etc. Each 
bidder shall furnish a parts list with his bid. ...” 

A taxpayer sought to enjoin the making of a contract with a 
company which had bid in response to the notice. The court re- 
jected the contention that the notice was so indefinite that fair 
competition was impossible with the following observations: 

“As appears from the statement of facts, the present stage of 
development of parking meters is such that it is impossible to 
draw structural specifications upon which competitive bidding 
may be based, as specifications particularly and exactly describ- 
ing one meter would necessarily exclude others, thus precluding 
competitive bidding. 

“The law does not require the performance of the impossible, 
so that where the property which a municipality desires to ac- 
quire is, as in this case, of such character that structural 
specifications cannot be drawn so as to permit competitive bid- 
ding based thereon, the omission of the structural specifications 
from the advertisement for bids does not render the proposal to 
receive bids indefinite or invahd by reason of not providing such 
basis for competitive bidding. 

“While structural specifications as a basis for competitive bid- 
ding are not incorporated in the proposal to receive bids, the 
terms of the proposal are definite and are of such character as 
to permit fair competition among the bidders. . . 


IOWA ELECTRIC CO. v. TOWN OF CASCADE 

Supreme Court of Iowa, 1939. 227 Iowa 480, 288 N. W. 633. 

Miller, Justice. This suit is brought by the Iowa Electric 
Company, a corporation, which alleges that it has a franchise 
for the furnishing of electric current hi the Town of Cascade, 
which will expire May 22, 1940, and that it is a taxpayer in the 
Town of Cascade. Plaintiff seeks to enjoin the construction of a 
municipal electric light and power plant, construction of which 
was approved by the electors of the Town of Cascade at a special 
election. The cost of improvement was not to exceed $100,000, 
and was to be paid out of earnings, pursuant to the Simmer law. 
Code 1935, § 6134 — dl et seq. 

The Federal Emergency Administrator of Public Works, upon 
application by the town, offered to make a grant of 45 per cent 
of the cost of the project, which offer was accepted. One of the 
conditions of the grant was that the town established certain 
minimum rates of wages to be paid employees engaged upon the 



Sec. 4 


Competitive Bidding 


981 


project, which rates were to be determined “in accordance with 
rates prevailing for work of a similar nature in the locality in 
which die project is to be constructed”, and were to be submitted 
to, examined and approved by the state director. The town 
adopted a resolution establishing such minimum rates and pro- 
vided in the specifications for the project, that the wages to be 
paid such employees should be not less than the rates so fixed. 
Three contracts were let, each of which obligated the contractor 
to comply with such provision of the specifications. 

Numerous grounds were asserted by the plaintiff in its petition 
for injunction, but the sole contention, upon which reversal is 
sought in this court, is that “the adoption by the town council 
of the minimum wage scale constituted such an interference with 
free and open competitive bidding upon said project as to render 
the proceedings void.” 

There was testimony introduced to the effect that the wage 
scales, paid in the Town of Cascade, were substantially lower than 
the minimum rates fixed by the specifications. There was also 
testimony that the town council, in its study preliminary to the 
fixing of minimum wage rates, determined that the labor supply 
in Cascade was insufficient to satisfy the needs of the project. 
There was testimony to substantiate this conclusion. The 
contractors testified that the schedule of minimum wage rates 
did not in any manner tend to increase the bids submitted by 
them, but one of them conceded that the requirement increased 
the labor biU. It was also shown that the cost of the labor, af- 
fected by the schedule, represented 15 to 20 per cent of the total 
cost of the improvement. We are of the opinion that the trial 
court properly found for the defendants under the facts herein. 

This court has expressly recognized tliat in this state a munici- 
pal corporation possess^ only such powers as are conferred 
upon it by the legislature. ... 

The court has also recognized that, under the Simmer law, an 
improvement such as here contemplated should be contracted 
for on a basis of competitive bidding. In the case of Iowa Electric 
Light & Power Co. v. Town of Grand Junction, 216 Iowa 1301. 
1303, 250 N.W. 136, 137, after quoting Sections 6134— d4 and d5 
of the Code, we state: “This statute was undoubtedly enacted 
for the purpose of obtaining competitive bidding and to enable 
municipal corporations to secure the best bargain for the least 
money. Such a statute clearly required competitive bidding. 
McQuillin on Municipal Corp. {2d Ed.) vol. 3 § 1309; Colorado 
Central Power Co. v. Municipal Power Dev. Co. (D.C.) 1 F.Supp. 
961, 965 and 966; Lee v. City of Ames, 199 Iowa 1342, 203 N.W. 
790; Urbany v. Carroll, 176 Iowa 217, 157 N.W. 852; Rhodes v. 
Board of Public Works of Denver, 10 Colo.App. 99, 49 P. 430, on 
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page 434; 65 A.L.R. 837 note; Chicago Sanitary District v. Mc- 
Mahon & M. Co., 110 HI. App. 510.” 

Appellant cites and relies upon numerous decisions which hold 
that insertion in the specifications of a minimum wage scale such 
as here attempted is beyond the power of a city, where the city 
is obligated to contract on the basis of competitive bidding, be- 
cause such a provision tends to destroy competitive bidding. 
However, to intelligently apply the rule of such cases, it is neces- 
sary to understand the reasons for the rule. 

In the case of HiUig v. St. Louis, 337 Mo. 291, 85 S.W.2d 91, 
92, the court states: “In this state it is well settled that charter 
provisions requiring that contracts for public work be awarded, 
upon a public letting, to the lowest responsible bidder, are in- 
tended to secure free and unrestricted competition among bid- 
ders, to eliminate fraud and favoritism, and to avoid imdue or ex- 
cessive cost which would otherwise be imposed upon the taxpayer 
or property owner. . . . As a corollary to the elementary 

principle just stated, our courts hold in general that where, in the 
letting of contracts for public work, restrictions or conditions are 
imposed upon bidders which tend to increase the cost of the work, 
such conditions and restrictions are violative of charter provi- 
sions requiring that the contract for the work be let to the lowest 
responsible bidder. ... 

In the case of Wilson v. Atlanta, 164 Ga. 560, 139 S.E. 148, the 
syllabus prepared by the court states as follows: “A municipal 
corporation, though not required by the charter to let contracts 
for a public work to the lowest bidders, and though clothed as to 
such matters with the broadest discretionary powers, has no au- 
thority to adopt an ordinance prescribing a fixed scale of wages 
that shall be paid for aU public work of the city. Such an ordi- 
nance by the city of Atlanta is ultra vires and illegal, because it 
tends to encourage monopoly and defeat competition, and also 
tends to put a heavier burden upon the taxpayers than they would 
have to bear if free competition were allowed; and all conti'acts 
made in pursuance thereof are void. City of Atlanta v. Stein, 111 
Ga. 789, 36 S.E. 932, 51 L.R.A. 335; Green v. City of Atlanta, 162 
Ga. 641, 652, 135 S.E. 84.” 

Under the record herein, there is no dispute but that the pro- 
visions of the Simmer law were fully complied with in regard 
to competitive bidding, except for the fact that the specifications 
called for a minimum rate of hoimly wages to be paid certain 
classes of employees to be employed on the project. This pro- 
vision tends to increase the labor cost. But this is the only ele- 
ment, shown by the record herein, which could call for a condem- 
nation of the ordinance and the specifications of the contract, as 
tending to prevent competitive bidding. In all other respects, the 
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procedure followed was consistent with the purpose of the rule to 
eliminate fraud and favoritism, discourage monopoly and encour- 
age competition. The only plausible argument in support of ap- 
pellant’s position is that, since the rates are fixed higher than 
the rates paid local laborers, the labor cost was increased, and 
this might have a tendency to prevent the awarding of the con- 
tract in such a way as to avoid undue and excessive costs, guard 
against improvidence, extravagance and unnecessary burdens to 
the taxpayers, and obtain terms at the most reasonable, econom- 
ical and practical costs to the advantage of the taxpayer in 
having the work economically done. In fact, appellant practically 
concedes as much. In their brief and argument, counsel state: 
“When a contract for the construction of a municipal electric 
light and power plant is let under the provisions of the Simmer 
law, free and open competition among bidders is required to the 
end that the municipality may receive the best bargain for the 
least money.” 

The difficulty with appellant’s position under the record herein 
lies in the fact that the total labor cost did not exceed 20 per cent 
of the cost of the improvement and the provisions in the specifi- 
cations for a minimum scale of wages was inserted as a condition 
precedent to the securing from the federal government of a grant 
of 45 per cent of the cost of the improvement. 

Section 10188 of the Code authorizes municipal corporations to 
accept gifts and provides that “conditions attached to such gifts 
or bequests become binding upon the corporation . . . upon 

acceptance thereof.” This court has expressly recognized, in the 
cases of Abbott v. Iowa City, 224 Iowa 698, 277 N.W. 437; and 
Keokuk Waterworks Co. v. Keokuk, 224 Iowa 718, 277 N.W. 291, 
that Section 10188 of the Code authorizes municipal corpora- 
tions to accept the very kind of grant which was here offered to 
the Town of Cascade. We are of the opinion that this section 
of the Code not only authorized the city to accept the grant, but 
also, under the record herein, authorized it to comply with the re- 
quirements in regard to minimum wage rates as a condition 
precedent to the securing of the grant. Since the grant was over 
twice the amount of the total labor cost on the project, the 
provision m the specifications for the pasment of a minimum 
wage scale could not possibly be considered as having increased 
the cost to the users of electricity. The reason for the applica- 
tion of the rule, for which appellant contends, is absent. The 
court was warranted in refusing to apply the rule herein, and in 
holding that the town could comply with the condition that was 
attached to the grant. . . . 

The decree was right. It is affirmed. 
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In 1926 the Supreme Court declared invalid as a criminal law 
a state statute which required that not less than the current rate 
of per diem wages in the locality where the work is performed be 
paid by contractors to specified employees in the performance of 
contracts with the state. Connally v. General Construction Co., 
269 U.S. 385, 46 S.Ct. 126 (1926). The prevailing wage require- 
ment was considered so uncertain that to make one’s liberty de- 
pend upon his guess as to its meaning denied due process of law. 
It can be stated with assurance, however, that the term is definite 
enough for purposes of civil liability and, thus, a prevailing wage 
provision inserted by a local unit in a construction contract under 
statutory authority will stand up. Campbell v. City of New York, 
244 N.Y. 317, 155 N.E. 628 (1927) . In this litigation the contract 
provided for arbitration of any controversy arising under the 
agreement. It had been unsuccessfully urged below that the pro- 
vision imposed extra expense on the contractor and thus was re- 
flected in the amount bid. Morse v. Delaney, 128 Misc. 317, 218 
N.Y.S. 571 (1926). The Court of Appeals brushed the point aside 
with the remark that the expediency of such a stipulation was a 
matter for local determination. 

The courts have not been receptive to a local requirement that 
only union members be employed under a public works contract 
as a permissible restriction of competition. See Note 110 A.L.R. 
1406 (1937) . In Colorado, however, it has been determined that 
state officials did not abuse their discretion in awarding a plumb- 
ing and heating contract to a contractor employing union labor 
on a bid of $17,700 instead of making the award to an open shop 
contractor whose bid was $300 lower, even though the law re- 
quired an award to the lowest responsible bidder. Pallas v. 
Johnson, 100 Colo. 449, 68 P.2d 559 ^937) . Ofiicial action was 
based on the theory that an award to the lowest bidder was likely 
to be followed by labor disputes which would delay the completion 
of urgently needed facilities. 

There is substantial authority that a stipulation as to maximum 
working hours does not violate a competitive bidding require- 
ment. 3 McQuillin, Mun.Corps. § 1302 (Rev.vol. 1943). In 
weighing the question whether wage and hour provisions run 
counter to the policy of a competitive bidding law it should be 
borne in mind (1) that any stipulations in the contract potential- 
ly deter some possible bidders and, thus, restriction of bidding is 
not a fixed criterion and (2) that good terms as to hours and 
wages may favorably affect the quality of the job done. Quality 
is properly taken into account in specifying materials. 

It is worthy of note that the cumulative effect upon competi- 
tion of stipulations laid down by the local unit may carry the 
balance aeainst validity. See Weiss v. Incorporated Town of 
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HARRIS V. CITY OF PHILADELPHIA 

Supreme Court of Pennsylvania, 1930. 299 Pa. 473, 149 A. 722. 

Simpson, J. Plaintiff filed a taxpayer’s bill in equity to enjoin 
the city of Philadelphia and certain of its officials from entering 
into a contract for the doing of specified municipal work, which 
contract, it was alleged, was about to be made with an illegally 
selected bidder. The trial judge granted an injunction; the court 
in banc vacated it and dismissed the bill; and plaintiff now ap- 
peals. Pending the appeal, the contract was awarded to a bidder, 
which, upon its motion, was allowed to intervene as a party de- 
fendant. 

The award was made according to what is known as the pre- 
qualification plan. Briefly stated, this is a method for deciding, in 
advance of the bidding, who are responsible bidders, and for re- 
fusing to receive bids from any others. Under it, aside from all 
other considerations, the departmental head advertising for bids 
for a particular contract, is bound to award it to the prequalified 
bidder who, in the manner specified in the advertisement, bids the 
lowest sum for doing the work. Appellant contends: (1) That 
no plan can be devised according to this method, which would 
not violate the provisions of section 6 of the Act of May 23, 1874, 
P.L. 230, 233 (Pa.St.l920, § 2955) and (2) in any event, the 
method specified in the ordinance of June 14, 1929, under which 
the contract was awarded in the present case, violates that section 
of the statute. 

We find no difficulty with the first of these contentions. The 
section referred to provides that all work and materials required 
by the city “shaU be performed and furnished under contract to 
be given to the lowest responsible bidder, under such regulations 
as shaU be prescribed by ordinance; and it shall be the duty of 
councils forthwith to enact such ordinances.” It will be noticed 
that, while the city is required to award aU contracts “to the 
lowest responsible bidder,” the method of ascertaining who is in 
that category is to be “prescribed by ordinance.” Since we can- 
not hold that the first ordinance enacted pursuant to the statute 
was unchangeable (for which no one does or could properly con- 
tend) , we must decide that councils have the right, at any time, to 
pass a legal ordinance which will provide for the determination of 
the question as to who are “responsible bidders” on municipal 
work, before the receipt of the bids, instead of thereafter, as had 
been the previous practice. It foUows that the ordinance of 
June 14, 1929, is unobjectionable in so far as it merely provides 
for a preliminary determination of the responsibility of prospec- 
tive bidders. Whether the particular method ordained is or is not 
objectionable will be considered later. . . . 
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In doing this, we are compelled to consider the provisions of the 
ordinance at some length. It requires that every one proposing 
to bid for a municipal contract shall answer, under oath, a ques- 
tionnaire “in standard form showing that such intended or pro- 
spective bidder has the necessary facilities, experience and finan- 
cial resources to perform the work in a proper and satisfactory 
manner within the time stipulated. Such statements must desig- 
nate and describe the plant, equipment and facilities of the bidder,, 
relate his experience in doing the same or similar work, and dis- 
close his financial resources, specifying the amount of his liquid 
and other assets and liabilities and the number and amount of 
his other existing contracts or commitments, including and in- 
dicating those -with the city; said statements to be confidential.” 
It further specifies that the answers received shall be scrutinized 
by the director of the department which is to supervise the per- 
formance of the contract, and, if he is satisfied, the prospective 
bidder’s name shall be placed on what is known as the “white 
list” of that contract. This determines that he is a “responsible 
bidder” so far as it is concerned; he is allowed to submit a bid, 
and no further inquiry is permitted regarding his responsibility. 
If his answers are not satisfactory, he is rejected as a responsible 
bidder thereon, and, unless the director’s decision is overruled, no 
bid will be received from him. He may, however, within a time 
specified, request a “hearing before a board to be composed of the 
said awarding officer and two other heads of departments, chiefs 
of bureaus of other departments, or other city officials conversant 
with construction work, and to be designated by the mayor, or, in 
the absence of the mayor, by the director of any city depart- 
ment,” the board having the right to hear additional evidence re- 
garding relevant matters, and to “affirm, reverse, revise or 
modify the decision of the awarding official, in its discretion.” 
It is not to have before it, however, for consideration or compari- 
son, the confidential answers of any other of the proposed bid- 
ders, except such as have been compelled to appeeil from the 
decision of the director; nor can it remove from the white list 
any name he has placed on it. 

It is obvious that, even if this plan is, in some respects, an ad- 
vance on the previous method, it nevertheless opens wide the 
door to possible favoritism. The awarding director can place upon 
the white list the name of any intending bidder whom he chooses 
to approve, however irresponsible in fact, and that decision is 
not reviewable. On the other hand, he may compel all bidders, 
who are not favorites of his, to go to the expense of an appeal to 
the board, which will have before it only the answers to the 
questionnaire by those the awarding director has excluded from 
bidding, with no way of knowing whether or not their plant,. 
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equipment, experience, and financial standing are superior or 
inferior to those of the bidders whose names the director has 
placed on the white list. This might well result in everybody 
being excluded except those who are personal or political friends 
of the awarding director, or whom he knows axe conspiring to- 
gether to seemingly bid in competition, but in reality to destroy 
all competition; and it certainly would result in giving the con- 
tract to one of the favored bidders, if his bid happened to be the 
lowest of those actually received, though he was not in fact, a 
responsible bidder, or no more responsible than those who were 
not permitted to submit bids and might have offered to do the 
work for a less sum. ... 

Finally, it is contended by appellees, that even if we held the 
ordinance was for any reason defective, still we should affirm 
the decree below, because it did not appear that plaintiff, who 
sued simply as a taxpayer, was injured, there being no averment 
or proof that any of the three rejected bidders would have bid less 
than the intervening defendant. Aside from the contention that 
to so hold would permit the city officials to take advantage of 
their own wrong, it suffices that a taxpayer’s right cannot be 
limited in the way suggested. He may object to the making of 
any contract, which would result in the wrongful taking of the 
city’s money, whether his Individual loss would be great or small. 
Page v. King, 285 Pa. 153, 131 A. 707. As is well said by 
Audenried, J. in CroasdiU v. Qty of Phila., 18 Pa.Dist.R. 719, 720: 
“Each taxpayer has the right to demand that the requirements 
of law with respect to the method of letting municipal contracts 
shall be complied with in the case of every contract, apart from 
the question of the immediate or direct loss that a failure to 
comply therewith may involve in any specific case.” This is the 
basis of the present bill, and is a well recognized head of equity 
jurisdiction, specified, as such, in section 13 of the Act of June 16, 
1836, P.L. 785, 790 (Pa.St.l920, § 4563) . Barnes Laundry Co. v. 
Pittsburgh, 266 Pa. 24, 41, 109 A. 535. 

The decree of the court below is reversed, and the record is re- 
mitted that an injunction may be entered as prayed for in the bill. 


Cf. J. Weinstein Building Corporation v. Scoville, 141 Misc. 
902, 254 N.Y.S. 384 (1931); 

The usual requirement is that a competitive bidding contract 
be awarded to the “lowest responsible” bidder, although varia- 
tions such as “lowest” and “lowest and best” have been used. 
Even where the reference is to the “lowest” bidder other factors 
than the dollar amounts of the bids may be taken into account. 
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Berghage v. City of Grand Rapids, 261 Mich. 176, 246 N.W. 55 
(1933). (Printing contracts covering proceedings of the city 
governing body and secondary matter awarded to a high bidder 
which had much the largest circulation. ) 

In determining who is the lowest responsible bidder it is clear 
that “responsible” is not confined to financial responsibility and 
that the local authorities making the determination exercise a 
considerable measure of discretion. Prior unsatisfactory ex- 
perience with a bidder as to quality or timeliness of performance 
may be taken into account. Sandfort v. Atlantic City, 134 N.J.L. 
311, 47 A.2d 553 (1946) ; Wilson v. City of New Castle, 301 Pa. 
358, 152 A. 102 (1930). So it is with the integrity, experience, 
skill, judgment, business organization and facilities of the bidder. 
See cases collected in 3 McQuillin, Mun.Corps. § 1330 (Rev. vol. 
1943) . In awarding a printing contract to a newspaper, circula- 
tion may be considered. Berghage v. City of Grand Rapids, 
supra; State ex rel. George M. Jensen Printing Co. v. Snively, 
175 Minn. 379, 221 N.W. 535 (1928) . 

Many competitive bidding statutes expressly authorize local 
units to reject any and all bids and proceed afresh. A state- 
ment in McQuillin that a provision of this sort confers authority 
to award the contract to any bidder and reject the others, even 
though lower, has been quoted with approval in Leavy v. City 
of Jackson, 247 Mich. 447, 226 N.W. 214 (1929) . See 3 McQuillin 
§ 1331 (Rev. vol. 1943). This, it is believed, is a misconception. 
The purpose of the reservation is to enable the local xmit to re- 
ject all bids if none considered advantageous is received. The 
McQuillin interpretation, in effect, takes most of the meaning 
out of the lowest responsible bidder requirement. 

Under the general principle that a local taxpayer has standing 
to sue to enjoin the illegal expenditure of public funds a taxpayer 
may obtain an injunction against the improper letting of a public 
contract. Strictly speaking, he would not have standing to sue 
as a taxpayer unless tax monies were involved but this concep- 
tion is not strictly applied. In Ohio, and perhaps other states, 
a taxpayer of a municipality may make written request to the 
municipal law officer to sue to restrain the misapplication of 
municipal funds or the execution or performance of any contract 
made in behalf of the unit in contravention of law and, may 
bring the suit himself in behalf of the unit if the law officer fails 
to act. Ohio Gen.Code § 4314 (Page, 1938). This simply lib- 
eralizes the rule, existing apart from statute, as to derivative 
suits. 

The position of a bidder is somewhat different. Competitive 
bidding is required in the public interest, which includes that of 
the taxpayer. Is it, however, for the benefit of the bidder? 
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COLORADO PAVING CO. v. MURPHY 

Circuit Court of Appeals of the United States, Eighth Circuit, 1S97. 78 P. 28. 

Sanborn, Circuit Judge. This is an appeal taken by the 
mayor and the members of the board of public works of the 
city of Denver and the Colorado Paving Company, a corpora- 
tion, from an order of the court below enjoining them from pav- 
ing, and from entering into any contract for paving, a street 
named “Broadway,” in that city, imtil the final hearing upon 
the bill of complaint in this suit. The appellee was the com- 
plainant in this bill, and he bases his right to this injunction and 
to other relief upon the sole ground that he was the lowest re- 
liable and responsible bidder for this paving, and therefore en- 
titled to this contract, under the provisions of the charter of 
the city of Denver. ... 

The record presents a preliminary question which demands 
decision before we can enter upon the consideration of the weight 
and effect of the testimony it contains. The question is this: 
Has the lowest, but unsuccessful, bidder for municipal work, any 
such vested right to or interest in the contract for it as will en- 
able him to maintain a suit to compel its award to him, and to 
enjoin the successful bidder and the municipality from entering 
into a contract for the performance of the work because that 
contract has been awarded to a higher bidder in violation of the 
usual provision in city charters that such work shall be let to 
the lowest reliable and responsible bidder? In other words, has 
the lowest bidder the legal capacity to maintain such a suit as 
that at bar? That taxpayers, whose taxes are to be increased 
and whose property is to be depreciated in value by the fraudu- 
lent or arbitreiry violation of this provision by the officers of a 
municipality, may maintain a bill to enjoin their proposed ac- 
tion, is a proposition now too well settled to admit of question. 
Times Pub. Co. v. City of Elverett, 9 Wash. 518, 37 P. 695; 1 
Beach, Pub.Corp. §§ 634, 635; 2 DillMun.Corps. § 922; 2 High, 
Inj. § § 1251-1253; David v. Mayor, etc., 1 Duer, 451; Crampton 
V. Zabriskie, 101 U.S. 601; Mayor, etc., v. Keyser, 72 Md. 106, 
19 A. 706; People v. Dwyer, 90 N.Y. 40^ These suits, however, 
stand upon the ground that the statutes on which they are based 
were enacted, and the duties there specified were imposed upon 
the public officers, for the express benefit of the property holders 
and taxpayers who bring the suits. The appellee pays no taxes 
for this paving. He has no property that will be injured by the 
violation of the provisions of the charter relied upon, and no 
one who has is here to complain of their violation. So far as 
the purpose of its enactment is concerned, the complainant is 
a stranger to the statute, — one whose interests were not consid- 
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ered or intended to be conserved by its enactment. He is a mere 
bidder for some of the public work of this city, — a contractor, 
or one who desires to be a contractor. His interest and that of 
his class, the contractors with municipalities for public work, 
is to get the highest price for their work and materials. It 
is obvious that this statute was not enacted for their benefit. 
If it had been, the legislature would have provided that the con- 
tracts should Ibe awarded to the highest, rather than to the low- 
est, bidders. In reality this suit is nothing but a contest between 
rival contractors for the patronage of the city of Denver. One 
of them has obtained the award of a contract from that city, 
and the other is in this court asking a decree that the city be 
enjoined from making a contract with his rival, and be com- 
pelled to make it with him, because some of the public officers 
of that city have violated certain provisions of the city charter 
enacted for the sole benefit of its property holders and taxpayers. 
It is plain that, in the absence of these provisions in the charter, 
the officers of this city would have had the right to award this 
contract to any bidder, high or low, and the complainant would 
have had no cause for complaint. There is no doubt that these 
provisions were enacted for the benefit of the property holders 
and taxpayers of the city of Denver, and not in the interest or 
for the benefit of bidders or contractors for municipal work. 
How, then, can this bidder maintain a suit for their violation? 
He cannot. It will be soon enough to consider the effect of such 
a violation when some of those for whose benefit these statutes 
were enacted complain of it. Until then, the courts must with- 
hold their hands. The rule of law which governs this case, and 
points unerringly to this result, is unquestioned; and it is no- 
where stated more clearly than in Strong v. Campbell, 11 Barb. 
135, 138, where Judge Johnson says: 

“Whenever an action is brought for a breach of duty im- 
posed by statute, the party bringing it must show that he had an 
interest in the performance of the duty, and that the duty was 
imposed for his benefit. But where the duty was created or im- 
posed for the benefit of another, and the advantage to be derived 
to the party prosecuting, by its performance, is merely incidental, 
and no part of the design of the statute, no such right is created 
as forms the subject of an action.” 

It is upon this principle that it is now settled by the great 
weight of authority that the lowest bidder cannot compel the 
issue of a writ of mandamus to force the officers of a munici- 
pality to enter into a contract with him. High, Extr. Rem. § 92; 
State v. Board, 24 Wis. 683; Com. v. Mitchell, 82 Pa. St. 343, 350; 
Kelly V. Chicago, 62 111. 279; State v. McGrath, 91 Mo. 386, 3 
S.W. 846; Douglass V. Com., 108 Pa. St. 569; Madison v. Harbor 
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Board, 76 Md. 395, 25 A. 337, And the courts hold that he cannot 
maintain an action at law for damages for their refusal to enter 
into the contract. Talbot Pav. Co. v. City of Detroit, 109 Mich. 
657, 67 N.W. 979; Gaslight Co. v. Donnelly, 93 N.Y. 557. This 
principle is as fatal to a suit in equity as to an action at law. It 
goes not to defeat any particular cause of action, but to defeat 
the right to any relief. Nor is this an unjust or inequitable result. 
One who offers to contract to do work for a city that he knows 
has the right to reject his bid ought not to have the power to 
compel that city to enter into a contract with him simply be- 
cause it decides to make a contract for the same work with his 
rival. He knowingly puts the labor and expense of preparing his 
bid at the hazard of the city’s action. It is admitted that, if the 
city rejects all bids, he has no rights, no equities; and we fail to 
see how its acceptance of another’s bid can give to the unsuccess- 
ful bidder any greater right than he would have had if all bids 
had been rejected. ... 

Since the complainant cannot obtain this contract himself, the 
injunction which restrains the city from making a contract for 
the same work with his rival-contractor can give him no relief, 
and it must be dissolved. Let the order granting the preliminary 
injunction be reversed, with costs, and let the case be remanded 
to the court below for further proceedings not inconsistent with 
the views expressed in this opinion. 


SELLITTO V. CEDAR GROVE TOWNSHIP 
Supreme Court of New Jersey, 1944. 182 N.J.L. 29, 38 A.2d 185. 

Case, Justice. This writ brings up an award to C. D. Maringi 
of a contract to collect and dispose of the garbage, ashes and 
refuse of the Township of Cedar Grove, County of Essex. Mar- 
angi had been doing that work. His contract year was to expire 
on April 1, 1944, and the Board of Commissioners of the Town- 
ship, pursuant to a resolution passed by them, advertised for bids 
for the ensuing year, all such proposals to be addressed to the 
Board, in care of the Township Clerk. In due season the Board 
met and received and opened the bids, which were as follows: 

Nick Sellitto $6,500.00 

M. lommetti & Sons 6,499.00 

G. D. Marangi 7,200.00 

The matter of award was, on motion, laid over for two weeks, 
and at the adjoumed meeting the board, on the assigned rea- 
son that the bids were too high for the service to be rendered, 
rejected all bids and directed the Clerk to readvertise. At the 



992 


Contracts 


Ch. 10 


appointed time the Board again met, received and opened bids. 
Then there were only two bids, as follows: 

N. Sellitto $5,749.00 

C. D. Marangi 6,400.00 

The minutes show that: “On motion of Mayor Tierney, duly 
seconded, action on the above listed proposals was laid over for 
investigation.” At a meeting held three weeks later the Board 
received a report from Mayor Tierney to the effect that on his 
calculation Sellitto would not make any profit at his bid figure of 
$5,749 and further that SeUitto had never before had a contract 
with a municipality; and thereupon the Board made the award 
to Marangi at his bid of $6,400. 

Thus, one set of bids was rejected on the theory that the low 
bids of $6,499 and $6,500 (Sellitto’s) were too high; and on re- 
advertisement Sellitto’s low bid of $5,749 was rejected because 
it was too low; and the award went to Marangi, always the high 
bidder, at only $99 less then the eetrlier bid of M. lommetti & 
Sons, and $100 less than the original bid of Sellitto. That bare 
summary permits the inference that the constant purpose, as well 
as the ultimate result, was to make the award to Marangi. The 
legal question is whether the award was made to “the lowest re- 
sponsible bidder”, in obedience to R.S. 40:50-1, N.J.S.A. 

The point sought to be made against Sellitto is that he was not 
“responsible”, and the facts upon which the point is rested are 
that he had not made his price high enough to allow himself a 
profit and that he had not previously had a municipal contract. 
Sellitto’s sound financial and moral integrity are not in dispute; 
and since that is so the concern of the Commission over his taking 
the job without profit rather loses force. It may well be, as he 
said the fact was, that he would make his profit on other jobs 
that would work in with his contract. The municipality never 
questioned, and does not now question, that Sellitto had the neces- 
sary equipment for the work. The contract was of the sort gen- 
erally referred to as a “scavenger contract”. True, Sellitto had 
never had such a contract, or perhaps any contract with a mu- 
nicipality. But he had had experience over a number of years as 
scavenger in the Township of Hanover— not for the Township 
as his informal questionnaire mistakenly stated, but under private 
employment within the Township, as was certified to Cedar Grove 
Township by the Township Clerk of Hanover Township in these 
words: “I am well acquainted with Mr. Sellitto of Livingston and 
during my acquaintance with him have always foxmd him to be 
most reliable. He has been serving as scavenger for the Township 
of Hanover for some time, and while providing this service for us 
we can compliment him highly upon his way of handling refuse.” 



Sec. 4 Competitive Bidding 993 

It is not clear \vhat technique there is in gathering ashes and 
garbage that required the added experience of working under a 
municipal contract. There was no distinct finding that Sellitto 
was not responsible. 

Sellitto was the lowest bidder at the second advertised compe- 
tition. As such he acquired a status which entitled him to a hear- 
ing before a valid contract might be awarded to another. Armi- 
tage V. City of Newark, 86 N.J.L. 5, 90 A. 1035. If the allega- 
tion is “that a bidder is not responsible, he has a right to be 
heard upon that question, and there must be a distinct finding 
against him, upon proper facts, to justify it.” Faist v. City of 
Hoboken, 72 N.J.L. 361, 60 A. 1120, 1121; Kelly v. Board of 
Chosen Freeholders of Essex County, 90 N.J.L. 411, 101 A. 422. 
Prima facie he was entitled to receive the contract. lanniello v. 
Town of Harrison, 4 N.J.Misc. Ill, 132 A. 78. Mr. George 
Tierney was Mayor and one of the Board of Commissioners. It 
was his contention, as a witness in the case, that the matter of 
garbage collection was, by reason of the Walsh Act, N.J.S.A. 40:- 
70-1 et seq., under which the Township operated, within his de- 
partment of Public Affairs; but that contention was left in weak 
position by reason of incompetent proof and by further reason of 
the assumption by the entire Commission of all control over the 
advertisement for bids, the opening of bids, the disposition of 
bids and the awarding of the contract. The contention was 
doubtless advanced in order to put the Mayor in capacity to hold 
a hearing on the award. What the Mayor did was to telephone 
Sellitto to come to his office. Sellitto came, bringing one Ear- 
russo upon whose land SeUitto proposed to dump the refuse, and 
answered the Mayor’s questions. Upon the proofs we find that 
Sellitto was not on notice that the interview was of the nature of 
a hearing upon his rights or indeed that the conference was any- 
thing else than the making of an investigation on behalf of the 
Commission within the purview of resolution mentioned above. 
An investigation fee for the information of the Commission is 
one thing; a hearing accorded a bidder as a matter of right may 
be quite another. At most, in our finding, that meeting was of the 
type of informal discussion pronounced inadequate in American 
Water Corporation v. Mayor, etc., Florham Park, 5 Misc, 969, 139 
A. 169. No effort was made to check upon the information that 
had come from the Qerk of Hanover Township, and the reason 
given for the omission is that the commimication came in under 
the first bid, not under the second; nevertheless the letter was in 
the Mayor’s possession. 

Our Court of Errors and Appeals, in speaking of the statutory 
expression “shall award . . . to the lowest responsible 

bidder” and of the duty of a municipal governing body with re- 

Fokdham Local Gov,U*C,B.“63 
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spect thereto^ said: “We do not think that it is necessary to 
prove corruption or fraud on the part of the commission. The 
question for their determination was whether the appellant was 
so lacking in the experience, financial ability, machinery, and 
facilities necessary to perform the contract as to justify a belief 
upon the part of fair-minded and reasonable men that it would 
be unable to perform its contract.” Paterson Contracting Co. v. 
City of Hackensack, 99 N.J.L. 260, 122 A. 741. 

It appears to us that the Commission was satisfied with the 
work of Marangi and, having got his bid reduced, wanted him to 
have the award and gave it to him. That is an understandable 
attitude; but it loses sight of the fact that Marangi’s lowered 
price was due to the competition. To quote further from Pater- 
son Contracting Co. v. Hackensack, supra: 

“To encourage contractors to submit bids for public im- 
provements should be the aim of every community. Numer- 
ous bidders create competition. Competition lowers the costs. 
If bids are rejected arbitrarily or capriciously, contractors will 
not take the time and expend the money necessary to submit 
proposals. They will infer favoritism. This will result in fewer 
bidders and higher bids. The statute providing for the award of 
a contract for a public improvement to the lowest responsible 
bidder was enacted for the protection of bidders.” 

We conclude that Sellitto was not shown by competent evi- 
dence to be irresponsible, that he was not put on fair notice that a 
hearing was being accorded him and that the competent proofs 
do not show that a hearing was held; aU of which may be 
summed up in sa 3 dng that due regard was not had for SeUitto’s 
status as the low bidder. 

The award will be set aside, without costs. 


Thereafter Sellitto was given a hearing and an award again 
made to Marangi on a finding that Marangi was the lowest re- 
sponsible bidder. This action was set aside in Sellitto v. Cedar 
Grove Township, 133 N.J.L. 41, 42 A.2d 383 (1945) , for want of 
any showing that Sellitto was “lacking in experience, financial 
ability, machinery or facilities necessary to perform the con- 
tract.” 

The contract must, of course, conform substantially to the pub- 
lished notice and to the specifications. Adams v. Town of Lees- 
ville, 210 La. 106, 26 So.2d 370 (1946). 

Concerning the validity of a subsequent agreement to pay for 
extras or additional work not embraced in an original contract 
see collection of cases in Note 135 A.L.R. 1265 (1941). 
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SECTIONS. RATIFICATION, ESTOPPEL AND 
RESTITUTION 

Where, for one reason or another, an express contract is so far 
illegal, defective, or irregular as to preclude enforcement the 
obvious question is — ^what other possible means of redress are 
open? It has already been encountered in this chapter, notably 
in the case of Donovan v. Kansas City, 352 Mo. 430, 175 S.W.2d 
874 (1943). The possibilities include recovery on the theory of 
ratification, implied contract (implied in fact), estoppel and 
quasi-contract (implied in law — ^restitution) and more than one 
may be employed in the same case. Ratification and estoppel 
have the advantage to him who successfully asserts them of as- 
suring him the benefit of his bargain and not merely the fair 
value of what has been done or furnished or the equivalent of 
the benefit conferred. See Scott County, Arkansas, v. Advance- 
Rumley-Thresher Co., 288 F. 739 (C.C.A. 8th, 1923) . 

Certain distinctions should be noticed at once. If the agree- 
ment is still executory, considerations which militate against in- 
sistence upon compliance with all legal requirements are at a 
minimum. Thus, ratification of unauthorized acts of subordi- 
nates or defective acts of the body or officer authorized to act in 
the first instance should be by that body or officer and in the 
form and manner required in the first instance. If, on the other 
hand, the agreement has been carried out by the opposite party, 
formal action is not generally made requisite to ratification. 
Other acts of competent authority from which an intent to ratify 
may fairly be inferred have been considered enough. Vermeule 
V. City of Corning, 186 App.Div. 206, 174 N.Y.S. 220 (1919), af- 
firmed 230 N.Y. 585, 130 N.E. 903 (1920) (city council audited 
and made payments on bills for engineering services under a con- 
tract made by the city board of public works without authority) . 
Acceptance and enjoyment of benefits capable of being sur- 
rendered have been deemed enough but this is a weaker case. 
Lowe & Campbell Athletic Goods Co. v. Tangipahoa Parish School 
Board, 207 La. 52, 20 So.2d 422 (1944). 

This brings us to another important distinction. If the local 
unit lacked and still lacks substantive power to make the agree- 
ment there can be no ratification any more than there could have 
been a valid contract at the outset. Consider the effect of a 
statute, enacted in the interim, which grants the substantive 
power wanting in the first instance. 

Express restrictions or limitations upon the power to contract 
and mandatory requirements as to procedure may be control- 
ling factors. If the governing statute declares void any con- 
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tract made without compliance with mandatory preliminaries, 
there patently can be no ratification. At best, the statutory re- 
quirements must be met in the process of ratification. See 
Ballagh Realty Co., Inc., v. Borough of Dumont, 111 N.J.L. 32, 166 
A. 491 (1933) . Will this ordinarily be possible with respect to an 
executed contract? Suppose the requirement violated called for 
a previous appropriation or a contract in writing? How could it 
be done in any case to meet a competitive bidding requirement, 
since, to follow the statutory pattern a fresh beginning as to ad- 
vertising, and the rest, would have to be made? 

ZOTTMAN V. THE CITY AND COUNTY OF SAN FRANCISCO 

Supreme Court of California, 1862. 20 Cal. 96, 81 Am.Dec. 96. 

Field, C. J., delivered the opinion of the court. Cope, J., con- 
curring. In May, 1854, the city of San Francisco, then a municipal 
corporation, entered into a contract with Nutting and Zottman 
for the improvement of certain public grounds of the city, 
known as Portsmouth Square, in accordance with certain plans 
and specifications, the work to be performed by the contractors 
under the supervision of a superintendent to be selected by the 
common council of the city, and to be completed to the satisfac- 
tion of a special committee to be appointed by the common 
council, by the 12th of September, following. A portion of the 
work designated in the contract consisted in the construction of 
an iron fence around the square. The contract was made in pur- 
suance of an ordinance of the city, and no question is raised as 
to its validity. After it was made, the special committee and 
the superintendent appointed by the common council, upon 
examination of the plans and specifications, came to the conclu- 
sion, that to render the work more durable than originally in- 
tended, there ought to be a stone base to the fence, instead of 
the one of wood named in the contract. They also discovered that 
no provision was made for painting the iron of the fence, with- 
out which, as stated by one of the wdtnesses, it would have im- 
mediately rusted from the damp weather of the season, and the 
fence have become of little Vcdue to the city, either for orna- 
ment or use. The superintendent and special committee, under 
these circumstances, in presence of the city attorney, the presi- 
dent of the board of aldermen, and of different members of the 
board, ordered the contractors to perform the extra work men- 
tioned— that is, to construct a stone base in the place of one of 
wood, and to paint the iron of the fence— and assured them that 
the city would pay them therefor. In conformity with this order 
the extra work was performed, the contractors furnishing the 
necessary materials. And the testimony in the case shows that i 
during its progress all the members of the common council must 
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have been aware of the order to the contractors, as the work was 
in full view from the windows of the council chambers, and was 
the subject of general conversation and approved by the members 
at their various sessions and elsewhere, and no opposition to it 
was ever expressed by any member. One of the witnesses pro- 
duced by the plaintiff, states that the fence constructed was ac- 
cepted by the city, and the amount of the original contract al- 
lowed; but the record immediately adds, that it was not shown 
that there was any action on the subject in either board of the 
common council. The statement is therefore to be regarded only 
as an inference of the witness from the separate approval of the 
individual members of the council, and not as establishing the 
fact of acceptance of the extra work by the corporation. If the 
original contract price was in truth allowed by the city, that cir- 
cumstance by itself only shows a waiver of any objection to the 
work by reason of its deviation from the original specifications. 
It does not prove any acceptance or approval of the extra work 
as such. A separate bill for the extra work, including the ma- 
terials furnished in its execution, was presented by the contrac- 
tors to the special committee, but it does not appear from the rec- 
ord that the bill was ever presented to the common council, or 
was ever the subject of consideration by either board. It is for 
the amount of this bill that the present action is brought, Nutting 
having assigned his interest in the demand to his co-contractor, 
the plaintiff, and the liabilities of the city of San Francisco 
having been cast by the consolidation act upon the defendants. 
The court below gave judgment of nonsuit against the plaintiff, 
on the ground that there was no evidence of any ordinance of 
the common council of the city authorizing the extra work; and 
from this judgment the appeal is taken. 

It is not pretended that the superintendent or special com- 
mittee had any authority to enter into any contract on behalf 
of the city. Their powers were limited to the execution of the 
original contract, and did not embrace the making of a new or 
different one. But it is contended in substance: First, that as 
the employment of the contractors to perform the extra work, 
which included the furnishing of the necessary materials, was 
known to the individual members of the common council, and 
was approved by them, an adoption and ratification of the em- 
ployment by the corporation are to be presumed; and second, 
that the corporation has received the benefit of the extra work of 
the contractors, and is in consequence liable to them upon an im- 
plied contract. The positions of the learned counsel of the ap- 
pellant are not stated in this form, but his argument is to that 
purport. If the positions thus stated cannot be maintained, his 
case must fail. 
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An examination of the clauses of the charter of the city then 
in force, with reference to improvements and to contracts for 
work, will show the untenable character of the first position. 
The charter was the source of all the power which could be ex- 
ercised on the subject. Looking to that instrument, we find that 
it vested in the common council the legislative power of the city, 
and clothed them with exclusive authority over improvements of 
the city property, and prescribed the mode in which the author- 
ity should be exercised. It empowered the council to pass “all 
proper and necessary laws,” for such improvements (art. iii. § 
13), and it required “every ordinance providing for any specific 
improvement’’ to be published after its passage by one board, 
and before its transmission to the other, with the ayes and noes, 
in some city paper (art. iii. § 4), and it declared that “all con- 
tracts for work” should be let to the lowest bidder, after notice 
given through the public journals. (Art. vi. § 7) These pro- 
visions, whilst conferring authority upon the common council, 
also fixed the bounds of their action. Beyond them they could 
not go and give validity to their acts. They could, therefore, only 
provide for any specific improvement of the city property by the 
passage of a law, that is, an ordinance for that purpose. “Laws” 
and “ordinances” when applied to the acts of municipal corpora- 
tions are synonymous terms, and were so used in the charter. 
(Art. iii, § 3.) And to apprise the public of the improvement 
contemplated, and thus give an opportunity to suggest objections 
to the same, and to prevent improvident legislation on the sub- 
ject, the clause was inserted in the charter requiring the publica- 
tion of the ordinance for the improvement, after its passage by 
one board before its consideration by the other board. And even 
when the ordinance had become a law to prevent favoritism or 
fraud on the part of the common council or the officers of the 
city, the provision was added for giving the contract to the 
lowest bidder after due notice in the public journals. A con- 
tract made in disregard of these stringent but wise provisions 
cannot be the ground of any claim against the city. Individual 
members of the common council were not invested by the charter 
with any power to improve the city property, and any directions 
given or contracts made by them upon the subject, had the same 
and no greater validity than like directions given and like con- 
tracts made by any other residents of the city assuming to act 
for the corporation. And if individual members could not thus 
make any valid contract originally, they could not by any subse- 
quent approval or conduct impart validity to such contract. But 
we go further than this; the common council even could not by 
any subsequent action give validity to a contract thus made. The 
mode in which alone they could bind the corporation by a contract 
for the improvement of city property was prescribed by the 



Sec. 5 Ratification, Estoppel and Restitution 999 

charter, and no validity could be given by them to a contract 
made in any other manner. The rule is general and applies to the 
corporate authorities of all municipal bodies; where the mode in 
which their power on any given subject can be exercised is pre- 
scribed by their charter, the mode must be followed. The mode 
in such cases constitutes the measure of the power. Thus, where 
authority is conferred to sell property, with a clause that the sale 
shall be made at public auction, the mode prescribed is essen- 
tial to the validity of the sale; indeed there is no power to sell in 
any other way. Aside from the mode designated there is a want 
of all power on the subject. This is too obvious to require argu- 
ment, and so are aU the adjudications. Thus in Head v. The 
Providence Insurance Company, 2 Cranch, 156, Mr. Chief Justice 
Marshall, in speaking of bodies which have only a legal existence, 
says: “The act of incorporation is to them an enabling act; it 
gives them all the power they possess; it enables them to con- 
tract, and when it prescribes to them a mode of contracting, they 
must observe the mode, or th^ instrument no more creates a con- 
tract than if the body had never been incorporated.” (See Mc- 
Cracken V. The City of San Francisco, 16 Cal. 619; The Farmers’ 
Loan and Trust Co. v. Carroll, 5 Barb. 649; The New York Fire 
Insurance Co. v. Ely, 5 Coim. 568; 13 Am.Dec. 100.) 

As a necessary consequence flowing from these views, a con- 
tract not made in the prescribed mode, cannot be affirmed and 
ratified in disregard of that mode by any subsequent action of 
the corporate authorities, and a liability be thereby fastened up- 
on the corporation. Ratification is equivalent to a previous au- 
thority; it operates upon the contract in the same manner as 
though the authority to make the contract had existed originally. 
The power to ratify, therefore, necessarily supposes the power to 
make the contract in the first instances; and a power to ratify 
in a given mode supposes the power to contract in the same way. 
Therefore, where the charter of a city authorizes a sale of city 
property only at public auction, a sale not thus made is from its 
very nature incapable of ratification, because it could not have 
been otherwise made originally. So where the charter author- 
izes a contract for work to be given only to the lowest bidder, 
after notice of the contemplated work in the public journals, 
a contract made in any other way— that is, given to any other 
person than such lowest bidder— cannot be subsequently affirmed. 
Were this not so, the corporate authorities would be able to do 
retroactively what they are prohibited from doing originally. We 
had occasion, in the case of McCracken v. The City of San 
Francisco, to give to this subject great consideration, and we 
there held, that where authority to do a particular act can only be 
exercised in a particular form or mode, the ratification must fol- 
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low such form or mode, and that a ratification can only be 
made when the principal possesses at the time of the power to do 
the act ratified. The doctrines there laid down we regard of vital 
importance for the protection of the interests of municipal cor- 
porations, and without an adherence to them, restrictions such 
as were embodied in the charter of San Francisco — or at present 
are embodied in the consolidation act — ^upon the corporate au- 
thorities, may be practically disregarded and defeated. . . 

“It may sometimes seem a hardship upon a contractor that all 
compensation for work done, etc., should be denied him; but it 
should be remembered that he, no less than the officers of the 
corporation, when he deals in a matter expressly provided for in 
the charter, is bound to see to it that the charter is complied with. 
If he neglect this, or choose to take the hazard, he is a mere volun- 
teer, and suffers only what he ought to have anticipated. If the 
statute forbids the contract which he has made, he knows it, or 
ought to know it, before he places his money or services at 
hazard. ...” 

The second position of the appellant, that the corporation has 
received the benefit of the extra work of the contractors, and 
is in consequence liable to them upon an implied contract, is as un- 
tenable as his first position. Indeed, the argument which meets 
the first position shows the unsoundness of the second. If the 
common council could not by any subsequent action affirm and 
ratify a contract originally made in disregard of the require- 
ments of the charter, so as to fasten a liability upon the cor- 
poration, it is difficult to perceive how the benefit, which may 
have resulted to the city in the improvement of her property from 
the performance of the unauthorized and illegal contract, could 
create any such liability. We do not question the general doc- 
trine, that where one receives the benefit of another’s work he is 
bound to pay for the same, but we deny its application to the 
case like the present. The extra work for which the action is 
brought was performed without the request of the corporation; 
it could therefore of itself impose no obligation upon the corpora- 
tion, any more than if the contractors had made any other im- 
provements to the city property upon an unauthorized contract 
with individual members of the common council, or upon their 
own voluntary action independent of any such contract. The 
extra work having been thus performed without request, the 
common council had no authority after it was performed to 
agree to pay what it was reasonably worth. There is, indeed, no 
evidence in the record that the extra work was ever considered by 
either board; but we do not rest our opinion upon the want of 
evidence as to the action of the common council on the subject, 
but upon their want of power. They could not, as we have al- 
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ready shown, from the restrictions imposed by the charter upon 
their powers, have made a valid contract in advance to pay the 
contractors the reasonable value of the extra work — ^the charter 
requiring all contracts for the improvement of the city property 
to be given out to the lowest bidder, and of course at a fixed 
price, after notice of the contemplated improvement in the pub- 
lic journals. What they thus had no authority to agree in ad- 
vance to pay for the work, they had no authority to agree to pay 
after the work was completed. As in the case cited from New 
York, the difficulty existed in their want of power to bind the 
corporation for improvements of the city property, except in the 
mode prescribed by the charter. Outside of the prescribed mode, 
as we have stated, they were destitute of any power over the sub- 
ject. As they had no authority to agree to such payment in ex- 
press terms, the law could not imply any such agreement against 
the corporation. ... 

Judgment affirmed.* 


The Zottman case has attracted a strong judicial following. It 
has been followed not alone where the statutory requirement was 
completely disregarded but also where there has been attempted 
but insufficient compliance. 


FEDERAL PAVING CORPORATION v. CITY OF 
WAUWATOSA 

Supreme Court of Wisconsin, 1939. 231 Wis. 655, 286 N.W. 646. 

[A competitive bidding statute required that a notice to bidders 
be published in the official newspaper “not less than once a week 
for two successive weeks.” The first notice as to a city paving 
project was published on June 24 and the second on July 1, 1937. 
The bids were opened, as advertised, on the evening of July 1, 
1937 and an award made. In a taxpayer’s suit, instituted after 
considerable work had been done by the contractor, to enjoin 
payment of any money to it on the contract, it was held that the 
statute contemplated a full two weeks’ (fourteen days) publica- 
tion of notice before the bid opening. It was accordingly deter- 
mined that plaintiff therein was entitled to an injunction against 
payments upon the express contract. Bechtold v. City of Wau- 
watosa, 228 Wis. 544, 277 N.W. 657, 280 N.W. 320 (1938). In 
the present case the contractor sought restitution by recovery of 


^Tlie concurring opinion of Cope, J., Is omitted. 
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the reasonable value of the paving to the city. The city appealed 
from an order overruling a general demurrer to the complaint ] 

WiCKHEM, Justice. Defendant contends (1) that upon the 
previous appeal it was held that defendant was prohibited from 
contracting with plaintiff for the reason that it did not properly 
advertise for bids; and (2) that being prohibited from contract- 
ing except in a specified way, the plaintiff may not recover upon 
a theory of unjust enrichment. 

It was the holding of this court upon the former appeal, from 
which the writer of this opinion dissented, that full satisfaction 
of the requirements of sec. 62.15, Stats., was a prerequisite to a 
valid contract, and that the city was prohibited from entering 
the contract without fully meeting the requirements of this sec- 
tion. After reviewing the authorities, the opinion states [228 
Wis., 544, 280 N.W. 322]: “Upon the authority of these cases 
it is held that a municipality has no power to make contracts for 
public improvements imless it proceeds in the manner prescribed 
by law and that a contract entered into without complying with 
the charter provisions is void.” 

The following language from White Construction Co. v. Beloit, 
178 Wis. 335, 190 N.W. 195, 196, was expressly approved: “The 
city may enter into a valid contract in the way specified by law 
and not otherwise. This is a limitation upon the right of a city to 
contract which the legislature has the right to create, and we are 
not disposed to construe it away.” 

With the holding upon the former appeal in mind, we direct our 
attention to the case of Shulse v. Mayville, 223 Wis. 624, 271 N.W. 
643, 645, which fully reviews the authorities and sets for the es- 
tablished doctrines applicable to recovery for unjust enrichment 
in cases involving void contracts. They may thus be summarized: 
(1) A municipality does not become liable by reason of any act 
of its officers or agents either for money, services or goods where 
it had no power originally to make itself liable by contract. This 
applies to situations in which the municipality had no contractual 
power whatever with reference to the subject matter of the 
purported contract. (2) A municipality does not become liable 
for money, goods or services upon principles of unjust enrichment 
where it is prohibited from contracting in any other than a 
specified way, as, for instance, with the lowest bidder. (3) 
Where the statute specifies the manner in which the municipality 
may enter a contract the municipality does not become liable up- 
on a contract entered in some other way imless the informal 
contract be ratified with the formality required by statute to 
make a contract. Since this category has to do with the munici- 
pality’s liability upon contract it is of no materiality here. (4) 



Skc. 5 Ratification, Estoppel and Restitution 1003 

Where the municipality has power to do an act or enter into an 
obligation and is not prohibited from creating a liability in any 
but a specified way, it may become liable upon principles of un- 
just enrichment for moneys had and received, for services ren- 
dered, or for goods furnished. This is the converse of the situa- 
tion set forth in (2), and relates to a situation where there is no 
prohibition against the creation of a contract in the way that it 
was sought to be created. (5) Where a municipality has re- 
ceived money, goods or services and accepted the benefits and 
it had power had it proceeded in the statutory way to acquire 
the money, goods and services and it has paid therefor, an action 
will not lie to recover back the money into the city treasury. (6) 
Where the statute provides that the contract can be made by a 
municipality only in the way specified, an action will lie to re- 
strain payment upon a contract not in compliance wath the 
statute even though there has been part performance and ac- 
ceptance by the municipality. (7) Under some circumstances a 
municipality may become bound upon principles of equitable es- 
toppel. (8) Where the statute forbids the making of the con- 
tract by a municipality and the other party, the contract is illegal 
and there shall be no recovery upon principles of unjust enrich- 
ment. 

The second proposition laid down by the Shulse case is plainly 
applicable here in view of the former holding by this court that 
the city of Wauwatosa was prohibited by statute from entering 
this contract “in any other than a specified way” and that the 
contract was void for failure to conform to mandatory require- 
ments of the statute. This being true, the doctrine of the Shulse 
case, if adhered to, precludes any recovery on the basis of unjust 
enrichment. The importance of the matter and a quite natural 
disinclination to deny plaintiff a recovery for benefits conferred 
upon the mimicipality in good faith have led us to make an ex- 
tensive restudy of the authorities bearing upon the matter. From 
this it appears that courts generally have encountered great diffi- 
culties in applying rules of restitution to municipal corporations. 
We do not propose to attempt an extended analysis or discussion 
of the entire subject. The two cases which furnish a beginning 
point for a consideration of the matter are Argenti v, San Fran- 
cisco, 1860, 16 Cal. 255, and Zottman v. San Francisco, 1862, 20 
Calif. 96, 81 Am.Dec. 96. Subsequent cases dealing with the sub- 
ject will be found in 19 A.L.R. 408, 41 A.L.R. 790, 42 A.L.R. 632, 
84 A.L.R. 936, and 110 A.L.R. 153. Adequate discussion of the 
principles involved are contained in the following articles and 
law reviews: 16 Virginia Law Review 628; 17 Minnesota Law 
Review 101; 47 Harvard Law Review 1143; 10 New York Uni- 
versity Law Quarterly Review 64; 9 Michigan Law Review 671; 
and 39 West Virginia Law Quarterly 185. ... 
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The matter is thus put in sec. 62, Restatement of Restitution: 
“A person otherwise entitled to restitution of a benefit conferred 
by mistake is disentitled thereto if restitution would seriously 
impair the protection intended to be afforded by common law or 
by statute to persons in the position of the transferee or of the 
beneficiary, or to other persons.” 

One of the illustrations to this section is as follows: “In State 
X a statute provides that no contract for work to be done for a 
municipality where the contract price exceeds $10,000 shall be 
made imless it has been passed upon at regular session of the mu- 
nicipal council duly called. A contracts with the city of Y for 
dredging for the price of $50,000, the contract being approved 
only by the municipal officers. Upon completion of the work, A 
is not entitled to reasonable compensation from Y although he 
believed that the council had approved the contract or although 
he did not know of the statute.” 

It follows that the statements in Shulse v. Mayville, supra, 
which are decisive of this case, as well as holdings to the same ef- 
fect in Journal Printing Co. v. Racine, 210 Wis. 222, 246 N.W. 
425; Cawker v. Central Bitulithic Paving Co., 140 Wis. 25, 122 
N.W. 888; and Chippewa Bridge Co. v. Durand, 122 Wis. 85, 99 
N.W. 603, 106 Am.St.Rep. 931, are sustained by the great weight 
of authority and however harsh the result may appear to be, the 
decisions are sound in principle if there is to be effective enforce- 
ment of mandatory statutes and avoidance of the circumvention 
of statutory prohibitions. This principle also makes impossible 
application of the doctrine of estoppel as a means of binding a 
municipality. Where creation of a contract in any but a speci- 
fied way is prohibited, the city may not by waiver, ratification, or 
acts ordinarily amounting to an estoppel give vitality to the pro- 
hibited contract or become bound upon principles of restitution. 
See Eau Claire Dells Improvement Co. v. Eau Claire, 172 Wis. 
240, at page 257, 179 N.W. 2. 

The conclusion is inevitable that an action based on principles 
of quasi-contract or restitution Will not lie, and that the court 
should have sustained defendant’s demurrer. 

Order reversed, and cause remanded with direction to sustain 
the demurrer to the complaint and for further proceedings ac- 
cording to law. 


See also Probst v. City of Menasha, 245 Wis. 90, 13 N.W.2d 504 
(1944). 

As the late Professor Tooke has shown, the doctrine of estoppel 
has been employed in many cases to relieve the rigor of the Zott- 
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man rule. C. W. Tooke, “Quasi-Contractual Liability of Munici- 
pal Corporations” 47 Harv.L.Rev. 1143 (1934). A case does not 
fit into conventional estoppel theory, however, unless there is 
some form of representation or conduct upon the inducement of 
which another justifiably changes his position. If recovery is to 
be allowed despite a deviation from statutory requirements resti- 
tution or quasi-contract would appear to provide a sounder basis 
than estoppel. The theory there is a clean-cut matter of doing 
justice with reference to the actual changes of position the parties 
have made. 

The underlying problem is one of policy. Can the policy of a 
competitive bidding statute, for example, be preserved unim- 
paired if quasi-contractual relief can be had by one whose con- 
tract was awarded in violation of the statute? Professor Tooke 
thought so. In the paper, cited supra, at 1171, he wrote: 

“At the time the first decisions precluding quasi-contractual re- 
covery in these cases were handed down, taxpayers’ actions to 
vindicate a public right were practically unknown, and no injunc- 
tive remedy was available to an individual unless his own special 
rights were or would be injuriously affected. The jurisdiction of 
courts of equity to grant injunctive relief in such cases, which has 
been extended either by judicial decision, or by statute, has cre- 
ated an effective machinery to protect the taxpayer. Where 
these equitable remedies have been supplemented by a proper ad- 
ministrative control over local finances, there would seem to be 
no reason why a municipal corporation should not be held to re- 
spond upon principles of quasi-contract for services rendered or 
materials furnished under invalid contracts intra vires the cor- 
poration. Such a judicial remedy to prevent injustice would be 
far superior to the common recourse to statutory validation, or to 
a delegation to the local legislative body of the discretionary 
power to pay “moral claims”. [Footnotes omitted.] 

While one may not share his optimism about the safeguards he 
mentioned, it yet may be said that the courts should make some 
accommodation of the legislative policy to primary considerations 
of justice and fair play. 



Chapter 11 

LOCAL GOVERNMENT RESPONSIBILITY IN TORT 


SECTION 1. IN GENERAI^CASE LAW DEVELOPMENTS 

It is the opinion of the writer that it would not be profitable to 
make extensive use of the case system in studying this topic. 
While the doctrinal material is far from symmetrical and consist- 
ent, intellectual content is not great. A textual presentation 
should suffice to afford a fair grasp of the doctrinal development. 
Beyond that it is desired to give an indication of significant legis- 
lative, judicial and administrative trends. 

The legal periodical literature of local government, and particu- 
larly municipal, tort liability is immense. In addition to a wealth 
of general articles and comments one is likely to find law review 
analysis of the cases in a particular jurisdiction. Much of this 
material is referred to in the significant symposium on “Govern- 
mental Tort Liability,” which was presented in the Spring 1942 
Number of Law and Contemporary Problems. 9 Law and Con- 
temp.Prob. 179. Important recent contributions include the sym- 
posium on “Government Liability in Tort,” which appeared in the 
Summer 1948 Number of the Ohio State Law Journal and Leon 
Green’s paper, “Municipal Liability for Torts” 38 Illinois Law Re- 
view 355 (1944) . 

Unfortunately, most of the writing, until recent years, has been 
along theoretical and doctrinal lines. A deal of factual research 
was needed to inform tis about the character of tort claims 
against local government and about their administration. It was 
not enough simply to discuss the decisions of courts of last resort, 
however tempting the vagaries of the cases rendered the exer- 
cise. Thus it was that in the late 1930s the Committee on Public 
Administration of the Social Science Research Council, with the 
co-operation of the Municipal Law Section of the American Bar 
Association and other interested groups, sponsored studies of the 
administration of municipal tort liability in Boston, Chicago, Aus- 
tin, Los Angeles, Washington, D. C., and Medford, Massachusetts. 
In addition a state-wide survey was made in Virginia by George 
A. Warp under the sponsorship of the Bureau of Public Admin- 
istration at the University of Virginia, and, more recently, Mr. 
Oliver Schroeder, Jr., has made a study relative to the City of 
Cleveland and the Cleveland Transit System. The pioneer Los 
Angeles study, made by Leon T. David and John F. Feldmeier, 
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was published in 1939 by the Social Science Research Council un- 
der the title “The Administration of Public Tort Liability in Los 
Angeles 1934r-38,” Edgar Fuller’s study “Tort Liability of Mu- 
nicipalities in Massachusetts’’ was published in 1941 by the Bu- 
reau of Research in Municipal Government of the Harvard Grad- 
uate School of Public Administration. The paper by Mr. Fuller 
and A. J. Casner, entitled “Municipal Tort Liability in Opera- 
tion/’ which appeared in 54 Harvard Law Review at 437 in 1941, 
represented the fruits of the Boston research. In 1941 Mr. Warp 
published a monograph entitled “Municipal Tort Liability in Vir- 
ginia” and, in 1942, an article in 28 Virginia Law Review at 360 
under the title “The Law and Administration of Municipal Tort 
Liability.” Mr. Schroeder’s paper, “Administration of Municipal 
Tort Liability m Cleveland,” appeared in a symposium on “Gov- 
ernment Liability in Tort” in the Summer 1948 Number of the 
Ohio State Law Journal. 

It is difficult to explain by what rational process, but somehow, 
the American courts have attributed the personal immunity of 
the Crown in England to the State in our system. It is under- 
standable that a king would enjoy personal immunity from the 
jurisdiction of his courts but that did not mean that he could not 
commit legal wrongs. The maxim that the “King can do no 
wrong” is thought by competent scholars to have meant merely 
that he was not privileged to do wrong. E. M. Borchard, “Gov- 
ernment Liability in Tort” 34 Yale L.J. 2n. (1924). Even if a 
despot were fully immune it is difficult to explain why a demo- 
cratic state should be clothed with the same mantle of irrespon- 
sibility. Yet this is the notion which underlies state and local 
government immunity in tort in America — ^that of the state di- 
rectly and of the local xmit as a doer of state business. 

Mr. Justice Holmes employed a much more matter-of-fact ex- 
planation of sovereign immunity. He said: 

“A sovereign is exempt from suit, not because of any for- 
mal conception of obsolete theory, but on the logical and 
practical ground that there can be no legal right as against 
the authority that makes the law on which the right de- 
pends.” 

Kawananakoa v. Polyblank, 205 U.S. 349, 353, 27 S.Ct. 526, 
527 (1907) . This is overdoing realism. See the criticism by John 
M. Zane, “A Legal Heresy” 13 Ill.L.Rev. 431 (1919). Of course 
it will be said that a right without means of legal redress is a 
hollow shell. Let us turn for a moment from tort to contract and 
suppose that a state has issued bonds subject to no constitutional 
defect nor procedural irregularity. Are they strictly moral obli- 
gations or Eire they legal liabilities? Smith may not sue on them 
as owner but, another state which buys them outright from Smith 
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may certainly do so in the Supreme Court of the United States, 
a court of another sovereign. Suppose the bonds were accepta- 
ble topayment of taxes, would that make them more fully “legal” 
obligations? Thus, the obvious question arises— why may there 
not be a “legal right” ex delicto against the state that makes the 
law on which the right depends, even though it may not be sued 
in its own courts? 

If state tort immunity were immimity from suit and not from 
liability there would appear to be not the slightest difficulty in 
holding local units in tort since they are customarily given capac- 
ity to sue and be sued without any reservations as to tort actions. 
Tort actions have been sustained against Federal public corpora- 
tions under similar grants of capacity to sue and be sued. Keifer 
and Keifer v. Reconstruction Finance Corp., 306 U.S. 381, 59 S.Ct. 
516 (1938). If, on the other hand, the state were immune from 
tort liability, the question would yet remain whether local units 
should be judicially accorded the same immunity although the 
state had not ordained it by positive enactment. We know that 
local units do enjoy a more or less large measure of immunity but 
we must look into the history of the subject to find an explana- 
tion. 

An important distinction has been made between municipal cor- 
porations and so-called “quasi-corporations,” which, as we have 
seen, have been thought to include counties and townships as well 
as various types of ad hoc units. The English courts early took 
the position that quasi corporations were anomalous bodies, 
which, unlike regular corporations, were involuntary public agen- 
cies established to carry on functions of the state. In the cele- 
brated case of Russell v. Men of Devon, 2 T.R. 667, 100 Eng.Rep. 
359 (K.B.1788) , an action on the case against the men dwelling 
in the county of Devon for damages to a vehicle caused by the 
failure of the county to repair a bridge, as required by law, failed 
on demurrer. The court relied upon the proposition that the 
county was only a quasi-corporation at best and pointed out that 
it had no funds for the satisfaction of a judgment. Nor did it look 
with favor upon the prospect of a multiplicity of actions for con- 
tribution among the inhabitants inter sese were they to be held 
individually liable. 

The immunity precedent for “quasi-corporations” was set in 
this county in 1812 by the influential Massachusetts case of Mow- 
er v. The Inhabitants of Leicester, 9 Mass. 247. As others have 
observed, the Men of Devon case was poor authority for the Mas- 
sachusetts decision since the latter had to do with an incorporated 
town which could levy taxes to provide funds to pay damages. 
James D. Barnett, “The Foundations of the Distinction Between 
Public and Private Functions in Respect to the Common-Law 
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Tort Liability of Municipal Corporations” 16 Or.L.Rev. 250, 264 
(1937) , citing Borchard, “Government Liability in Tort” 34 Yale 
L. J. 1, 41-45 (1924) . We have had occasion, in Section 2 of Chap- 
ter 1, to consider the factors which have been relied upon to dis- 
tinguish quasi-corporations from municipal corporations. They 
were not found to be at all compelling, particularly on the contem- 
porary scene. For present pui’poses is there a basis in logic or 
justice for a distinction? 


ANDERSON v. BOARD OF EDUCATION OF CrTY OF FARGO 

Supreme Court of North Dakota, 1922. 49 N.D. 181, 190 N,W. 807. 

[Action by a widowed mother against the board of education 
for the wrongful death of her son. She alleged that her son, a 
pupil, while playing with other children on the school play- 
ground received a fatal blow on the head from a heavy, iron- 
mounted, plank swing seat installed by the board. The com- 
plaint allege lack of supervision and of physical safeguards 
to make out negligence on the part of the board.] 

Grace, J. . . . To the complaint the defendant interposed 

a demurrer. The ground of the demurrer was that the com- 
plaint did not state sufScient facts to constitute a cause of ac- 
tion. The trial court made an order sustaining the demurrer, 
from which defendant appeals. The theory of the demurrer, 
if we correctly understand its import, is that the schools of the 
city of Fargo are a part of the educational system of the state 
of North Dakota, and as such are a governmental agency of the 
state, and that, like the state, they are not subject to be sued 
for a wrongful tortious act occurring in connection with the 
exercise of their governmental fxmctions. The schools of Fargo 
are organized and conducted under a special act of March 4, 
1885, as amended by an act of Febraary 2, 1915. AU of the 
schools of Fargo are managed and directed by the board of 
education. Tais board has power to organize, establish, and 
maintain such and as many schools in the city as it may deem 
requisite and expedient and to change and discontinue any of 
the same. 

Section 18 of the act defines the powers and duties of the 
board, which provides as follows: 

Sec. 18. The said board of education shall have power, and 
it shall be their duty: 

1. To organize, establish and maintain such and so many 
schools in said city as they may deem requisite and expedient, 
and to change and discontinue the same. 
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2. To purchase, sell, exchange and lease houses or rooms for 
school purposes, lots or sites for school houses, and to fence and 
improve them as they may deem proper. 

3. Upon such lots or sites as are now owned or leased, or as 
may hereafter be purchased, owned or leased for school pur- 
poses, to build, enlarge, alter, improve, and repair schoolhouses, 
outhouses and appurtenances as they may deem advisable. 

4. To provide, sell, exchange, improve and lepair school ap- 
paratus, books for indigent pupils, furniture and appendages, 
and to provide fuel and other needful supplies for the 
schools. ... 

Subdivision 4 of section 18 of the act confers upon the board 
of education power to purchase all the needful supplies for the 
schools and all apparatus, furniture, and appendages. This pow- 
er is broad enough to authorize the board to purchase all need- 
ful supplies for use in maintaining the health of the pupils and 
for their proper physical development. It may provide for ap- 
paratus to be used in manual training which develops the intel- 
lect and skill of the pupil, and as well contributes to his physical 
improvement. So likewise may apparatus be provided for track 
or football or basketball, and for smaller pupils, swings, teeter 
boards, and much other apparatus may be provided, all designed 
to improve the pupil in some respect. All such apparatus and 
much more not necessary here to mention the board is author- 
ized to provide for use in the schools. AU such apparatus is con- 
sidered approximately as much a part of the needful supplies of 
schools as are the desks or other needful furniture. It consti- 
tutes a necessary part and portion of the school system. The 
school would not be kept in needful supplies, unless such were 
a part of them. Hence, when the board of education provides 
them, it is acting in a purely governmental capacity. In reality 
it is a part of the principal duties of the board to provide such 
needful and necessary apparatus. If it be conceded that the 
board in furnishing and installing such apparatus and needful 
supplies in a school or on the school grounds is acting in a gov- 
ernmental capacity— and we think this must be conceded— it 
cannot be charged with the establishing and maintaining of a 
nuisance in that respect in the absence of a permissive statute 
to that effect, and there is no such statute in this state. Neither 
is it liable in an action of negligence if the act of negligence grew 
out of some act or acts of the board while acting in a govern- 
mental capacity. It is true, as appears from appellant’s brief, 
that the New York Supreme Court, Appellate Division, under 
an act very similar to the special act here under consideration, 
arrived at a contrary conclusion in McCarton v. City of New 
York et al., 149 App.Div. 516, 133 N.Y.S. 941. It in substance 
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there held that, if the board of education maintained a flag pole 
which was unfit for the purpose, in that it was rotten and never 
should have been selected for such use, and which was in a posi- 
tion to endanger the life of those lawfully in the vicinity of the 
school building, with notice as alleged, that it was in an unsafe 
condition, it was liable upon the theory of having erected or of 
maintaining a nuisance, depending upon whether the original 
erection was unsafe, or the flagpole was maintained with actual 
knowledge that it was in a dangerous condition, or upon the 
theory of negligence, depending upon its failure to perform its 
statutory duty to provide for “prompt and efficient” repairs. In 
the same case the court in its opinion cited other New York 
authority in support of its decision. 

However, in reaching our conclusion, we do not feel that we 
can follow the New York authority. To do so, we think, would 
result in placing a school corporation, having a board of educa- 
tion, and perhaps every school corporation, in such a position 
that actions for erecting or maintaining a nuisance or for neg- 
ligence or for damages could be brought with as much ease 
against them as against the ordinary business corporation, and, 
if this would be the result, boards of education or school officers 
would have no immunity, and from fear and anticipation of such 
suits perhaps would fail to exercise the functions incumbent 
upon them in their governmental capacity, and this might very 
frequently result largely in failure of administration of school 
affairs. We think the safest rule is that, where such a board is 
acting in a governmental capacity in the discharge of its lawful 
duties, and its acts are such as are within its powers as defined 
by law, it should be immune from all forms of action against 
it, except such as are by law permitted. 

Appellant has cited several decisions from the state of Wash- 
ington in support of her position, among which may be men- 
tioned Bruenn v. School District, 101 Wash. 374, 172 P. 569; 
Holt v. School District, 102 Wash. 442, 173 P. 335; Kelley v. 
School District, 102 Wash. 343, 173 P. 333; Howard v. Tacoma 
School District, 88 Wash. 167, 152 P. 1004, Ann.Cas.l917B, 792; 
Stovall V. Toppenish School District, 110 Wash. 97, 188 P. 12, 
9 A.L.R. 908; Redfield v. School D.'strict, 48 Wash. 85, 92 P. 770. 
These cases do support the theory that a board of education may 
be sued for its negligence in the discharge of its functions and 
duties, but what we have said above vdth reference to New York 
cases is sufficient to dispose of these and other citations of like 
import by the appellant. 

This brings us to the consideration of the claim of appellant 
that the schools of Fargo constitute a corporation, capable of 
suing and being sued, having a corporate seal and other attri- 
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butes of the ordinary business corporation. We think its right 
to sue or be sued has reference to suits arising on contract or 
involving title of property or suits authorized by law. 

It is not necessary to the decision of this case to distinguish 
between the rule of non-liability of a school corporation and that 
applied to municipal corporations proper, such as cities or in- 
corporated villages, which are quite frequently liable for acts 
of malfeasance or neglect of duty on the part of its officers and 
agents, as, for instance, their negligence in not keeping streets 
or sidewalks in repair. We therefore refrain from entering upon 
any discussion in this respect. 

Before concluding this opinion, it may be well to observe that 
the complaint, after setting out the allegations, with reference 
to negligence and the construction and the maintenance of a 
nuisance, which we have largely above set forth, also alleged 
the following: 

“All of which was well known to defendant, its officers, agents, 
and servants, or in the exercise of ordinary diligence should have 
been known to it and them.” 

This is an attempt to plead knowledge on the part of the board 
of education. It states, however, no facts showing that the board 
had any such knowledge, and amounts to nothing more than a 
mere legal conclusion; but, if facts were stated which showed 
knowledge we still do not think the board of education would be 
liable if it acted in a governmental capacity in constructing the 
apparatus in question, and we have concluded it did; neither do 
we regard it as material in this case that the apparatus which 
caused the injury was not a part of the original plan of the school 
building, assuming that it was not a part thereof. The board, 
in providing the apparatus, as we have held, was acting within 
its governmental capacity and for that reason is protected from 
liability. 

It is regrettable, indeed, that William Anderson lost his life in 
the circumstances mentioned, that his mother has sustained an 
irreparable loss, and that, while it is a maxim of law that for 
every wrong there is a remedy, that maxim does not seem to 
hold true in this and similar cases. While the plaintiff’s loss 
is a real one and the damages suffered by her are no doubt sub- 
stantial, the law affords her no remedy.* The law, in effect, 
says to her: You alone must bear this burden; that, even if 
substantial damages might in some small measure assuage the 
great burden imposed upon you, through no fault of yours, 
nevertheless, in order to protect the public, you, widowed though 
you be, must bear the burden alone. 
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We hold that the dein\irrer is sufficient, and that the ground of 
the demurrer that the complaint did not state facts sufficient to 
constitute a cause of action is true. The order sustaining the de- 
murrer is affirmed. The respondent is entitled to costs and dis- 
bursements on appeal.^ 


HOUSING AUTHORITY OF BIRMINGHAM v. MORRIS 

Supreme Court of Alabama, 1943. 244 Ala. 557, 14 So.2d 527. 

Brown, Justice. Trespass on the case by the tenant against 
the landlord claiming damages for personal injuries received by 
the plaintiff on November. 12, 1941, while using the commode 
installed in the bathroom of the apartment leased to the plain- 
tiff and his wife by defendant, for family use, and while in the 
occupancy thereof. 

The complaint, as it went to the jury, consists of three counts. 
Count A ascribes plaintiff’s injury and damage to the negli- 
gence of the agents or servants of the defendant while act- 
ing within the scope of their employment in the maintenance 
of the water system supplying plaintiff’s apartment with water, 
which defendant undertook and agreed to do, which, as the 
count avers, “Said pipes and water system were in the custody 
and under the control of the defendant and were retained by 
defendant in its own possession, custody and control at said 
time for supplying of water to plaintiff” and all other tenants 
of the defendant for the common benefit of said tenants in that 
respect, “in consequence of which plaintiff was badly scalded 
and burned.” 

Count B which adopts the inducement of Count A, with ad- 
ditional averments showing that there was attached to and a 
part of said water supply system in each of said units of said 
apartment house, a gas heater designed to supply hot water for 
family use, ascribes the plaintiff’s injury to the negligence of 
defendant’s servants in negligently maintaining said water-heat- 
ers, as a proximate consequence of which plaintiff was scalded 
and burned. 

Count C ascribes plaintiff’s injuries and damage to the negli- 
gence of the defendant’s agents or servants in maintaining the hot 
water tank in plaintiff’s apartment as a part of the water sys- 
tem designed by the defendant in supplying water to said apart- 
ment for family use. 

After demurrer overruled to the complaint, the defendant 
pleaded to each of said counts, as the general issue, “The al- 

1 The concurring opinions of Christianson Bronson, J.J., are omitted. 
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legations of said counts are untrue.” This plea seems to have 
treated by the parties and the trial court as a plea of “Not guil- 
ty.” See Code 1940, T. 7, § 225. The defendant pleaded spe- 
cially, pleas 3, 4, 5 and 6 — contributory negligence — and special 
plea 2 setting up an exculpating stipulation in the lease, purport- 
ing to exculpate and save the landlord from liability for damages 
to the person or property of the tenant, his visitors or licensees 
from any cause whatsoever. ... 

Each of said counts aver in substance and legal effect that 
the defendant engaged to supply plaintiff’s apartment with wa- 
ter and retained possession and control of the water system in 
said apartment house to that end, and its servants, agents or 
employees while acting within the scope of their employment 
negligently caused hot- water to be propelled through the cold 
water pipes into the commode in plaintiff’s apartment, and as a 
proximate consequence plaintiff received his said injuries — 
and was not subject to the grounds stated in the demurrer. Pru- 
dential Ins. Company of America v. Zeidler et al., 233 Ala. 328, 
171 So. 634; Wardman v. Hanlon, 52 App.D.C. 14, 280 F. 988, 
28 A.L.R. 1249. . . . 

The defendant’s plea 2 is in the following language: “2. De- 
fendant avers that plaintiff was occupying said apartment under 
a written lease. Defendant further avers that in said lease it 
was expressly provided as follows: “Neither the landlord nor 
any of its representatives or employes shall be liable for any 
damage to person or property of the tenant, or any member 
of tenant’s family, or any of the tenant’s visitors or licensees 
for loss from theft, or from any cause whatsoever.” The aver- 
ments of the plea do not disclose the background of the clause, 
except as it may be gathered from the averments of the com- 
plaint, showing a continuing active duty on the defendant to 
maintain and keep in repair the elements constituting the water 
system in said apartment. 

The demurrer challenges the suJdiciency of the plea on the 
ground that the defendant cannot exculpate itself from liabil- 
ity for it own negligence by stipulation in the lease, and this is 
appellee’s contention. 

The appellant, on the other hand, contends that such stipula- 
tion is valid and within the contracting powers of the defendant. 

These contentions present the controlling questions in this 
case, which are not without difficulty, and bring forward the 
nature, purpose, powers and authorities of the defendant cor- 
poration, and the legislation which brought it into being. 

The defendant was incorporated, as its name and activities 
clearly indicate, under the “Housing Authority Law” approved 
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February 8, 1935, Acts 1935, pp. 126, 143, carried forward in 
the Code of 1940, with amendments, as Tit. 25, Chapter 2, § § 
5 to 30, inclusive. 

The background for the enactment of the law is stated in 
Chapter 2 of the Act of 1935, p. 126, Code 1940, T. 25, § 5 to wit: 
•“Finding and declaration of necessity. — It is hereby declared 
that unsanitary or unsafe dwelling and public school accommoda* 
tions exist in various cities of the state and that such unsafe or 
unsanitary conditions arise from overcrowding and concentration 
of population, the obsolete and poor condition of the buildings. 
Improper planning, excessive land coverage, lack of proper light, 
air and space, unsanitary design and arrangement, lack of prop- 
er facilities, and the existence of conditions which endanger 
life or property by fire and other causes; that in all such cities 
persons of low income are forced to reside in unsanitary or un- 
safe dwelling accommodations; that in various cities of the state 
there is a lack of safe or sanitary dwelling and public school 
accommodations available to all the inhabitants thereof and that 
consequently persons of low income are forced to occupy over- 
crowded and congested dwelling accommodations; that these 
conditions cause an increase in and spread of disease and crime 
and constitute a menace to the health, safety, morals and wel- 
fare of the citizens of the state and impair economic values; 
that the aforesaid conditions also exist in certain areas sur- 
rounding such cities; that these conditions cannot be remedied by 
the ordinary operations or private enterprises; that the clear- 
ance, replanning and reconstruction of the areas in which unsani- 
tary or unsafe housing conditions exist and the providing of safe, 
sanitary and uncongested dwelling accommodations at such 
rentals that persons who now live in unsafe or unsanitary or 
congested dwelling accommodations can afford to live in safe, 
sanitary and uncongested dwelling accommodations, are puMic 
v^es and purposes for which public money may be spent and 
private property acquired; that it is in the public interest that 
work on such projects be instituted as soon as possible in order 
to relieve unemplosment which now constitutes an emergency; 
and the necessity in the public interest for the provision here- 
inafter enacted, is hereby declared as a matter of legislative de- 
termination.” (Italics supplied.) 

In the definition of terms is the followang: “Section 3. . . . 

(1) ‘Authority’ or ‘housing authority’ shall mean a public body 
organized as a body corporate and politic in accordance with 
the provisions of this Act for the purposes, with the powers 
and subject to the restrictions hereinafter set forth. . 

“ ‘Housing Project’ shall include all real and personal prop- 
erty, buildings, and improvements, stores, offices, public school 
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buildings, lands for farming and gardening, and community fa- 
cilities acquired or constructed or to be acquired or constructed 
pursuant to a single plan of undertaking (a) to demolish, clear, 
remove, alter or repair unsanitary or unsafe housing and/or 
(b) to provide dwelling accomodations [accommodations] at rent- 
als within the means of persons of low income. The term 
‘housing projects’ may also be applied to the planning of the 
buildings and improvements, the acquisition of property, the de- 
molition of existing structures, the construction, reconstruction, 
alteration and repair of the improvements and all other work in 
connection therewith.” Acts 1935, p. 127, Code 1940, Tit. 25 § 6. 

Section 6 of the act provides: “duty of the authority and 
commissioners of the authority. The authority and its com- 
missioners shall be under a statutory duty to comply or to cause 
compliance strictly with alt provisions of this Act and the laws 
of the State of Alabama and in addition thereto, with each and 
every term, provision and covenant in any contract of the author- 
ity on its part to be kept or performed.” Acts 1935, p. 131 § 
6, Code 1940, Tit. 25, § 9. 

The commissioners constituting the governing board are sub- 
ject to removal by the mayor of the city or town. Acts 1935, p. 
131, § 8, Code 1940, Tit. 25 § 11. 

The act grants to the “Authority” broad powers, among which 
are: “Section 9. Powers of authority. An authority shaU con- 
stitvie a public body and a body corporate and politic exercising 
public powers, and having all the powers necessary or convenient 
to carry out and effectuate the purposes and provisions of this 
Act, including the following powers in addition to others herein 
granted; To investigate into living, dwelling and housing con- 
ditions and into the means and methods of improving such con- 
ditions; to determine where unsafe, or unsanitary dwelling, 
public school or housing conditions exist; to study and make 
recommendations concerning the plan of any city located within 
its boundaries in relation to the problem of clearing, replanning 
and reconstruction of areas in which unsafe, or unsanitary 
dwelling, public school, or housing conditions exist, and the pro- 
viding of dwelling accomodation [accommodations] for persons 
of low income, and to cooperate with any city or regional planning 
agency; to prepare, carry out and operate housing projects; 
to provide for the construction, reconstruction, improvement, 
alteration or repair of any housing project or any part thereof; 

. . . to sue and be sued; to have a seal and to alter the same 
at pleasure; to have perpetual succession” Acts 1935, p. 132, § 
9 Code 1940, Tit. 25, § 12. (Italics supplied) . 

The authority is by § § 12 and 13 endowed with the element 
of sovereignty, the power of Eminent Domain, to take private or 
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government property for its uses and purposes. Acts 1935, p. 
135, §§ 12 and 13, Code 1940, Tit. 25, § § 15, 16. 

There is nothing in the act that expressly exempts the “author- 
ity” from liability proximately resulting from its negligence or 
the negligence of its agents or servants, in conducting the busi- 
ness for which it was given life, or that authorizes it to provide 
by contract for such immunity. The express authority in the act 
of its creation subjecting it to be sued generally indicates a leg- 
islative intent to the contrary. 

Corporations created for public purpose must of necessity 
function through hirnian agency, and it is a well recognized gen- 
eral principle, founded on human experience, that “agreements 
exempting persons from liability for negligence induces a want of 
care, for the highest incentives to the exercise of due care rest in 
consciousness that a failure in this respect will fix liability to 
make full compensation for any injury resulting from the cause. 
It has therefore been declared to be a good doctrine that no per- 
son may contract against his own negligence. . . .” 12 Am. 

Juris, p. 683, § 183; Southern Express Co. v. Owens, 146 Ala. 412, 
41 So. 752, 8 L.R.A.,N.S., 369, 119 Am.St.Rep. 41, 9 Ann.Cas. 
1143. 

This general principle is expressly applicable to persons and 
corporations engaged in public service in respect to the public 
service for which they are created, or for which they have been 
granted the element of sovereignty— the power of eminent 
domain. In respect to such matters public policy forbids that 
they contract for immunity for their negligence or the negligence 
of their servants or agents committed in the prosecution of their 
major business. Southern Express Co. v. Owens, 146 Ala. 412, 41 
So. 752, 8 L.R.A.,N.S., 369, 119 Am.St.Rep. 41, 9 Ann.Cas. 1142; 
Southern Railway Company v. Jones, 132 Ala. 437, 31 So. 501; 
American District Tel. Co. of Alabama v. Roberts & Son, Inc., 219 
Ala. 595, 122 So. 837. . . . 

The plaintiff’s demurrer to the defendant’s plea 2 was there- 
fore, sustained without error. . . . 

On Rehearing. 

Brown, Justice. There is nothing in Opinions of the Justices, 
235 Ala. 485, 179 So. 535, or the opinion of the Court in Bram- 
mer v. Housing Authority of Birmingham District, 239 Ala. 280, 
195 So. 256, that militates against the holding in the foregoing 
opinion that the housing authority is a corporate entity, created 
for purposes, among others, of providing safe dwelling quarters 
for persons of low income, and that it cannot contract against its 
liability for negligence. There is certainly nothing in those 
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opinions or in the opinions of courts of other states, cited in the 
application for rehearing, that would justify a holding that said 
housing authority may create and maintain a trap to inflict per- 
sonal injury upon its tenants. The suggestion that said corpo- 
ration is a governmental agency is no answer to its liability. 
The books are full of decisions holding that such governmental 
agencies may be sued where the statutes under which they exist 
so authorize. An apt illustration is the Director General of 
Railroads created and existing during World War I. The sheriff 
is an officer of the state, created and existing under its police 
power. Nevertheless the sheriff can be sued for his torts because 
the statutes so authorize suits against him. Even a policeman 
may be sued for his torts and the mere fact that he is a police 
officer is not an answer to his liability. . . . 

The application for rehearing is without merit and is due to be 
overruled. It is so ordered by the Court. 


See also Muses v. Housing Authority of City and County of 
San Francisco, 189 P.2d 305 (Cal.App.1948) ; Manney v. Housing 
Authority of City of Richmond, 79 Cal.App.2d 453, 180 P.2d 69 
(1947). 

What of municipal corporations? “The doctrine of the early 
English common law that (with exceptions) denied the liability 
of corporations in general by reason of technical difficulty in 
securing evidence of corporate action and bringing corporations 
into court, or logical difficulty in ascribing iUegal action to 
fictitious entities’ created wholly by law, or tardy development 
of the law of agency, has found practically no acceptance in this 
country. ”2 Barnett, op. cit. supra, 250-251. See also McCombs 
V. Akron, 15 Ohio 474, 480 (1846). 

As Professor Barnett has pointed out, this early lack of flexi- 
bility in dealing with the corporate concept had little effect on 
American law and long since was repudiated in England. What 
is most significant here is that in the early American cases corpo- 
rations were subjected to tort liability without any distinction be- 
tween public and private corporations being made. Some of these 
cases probably antedated the emergence of the classification of 
corporations into public and private bodies. It took shape in the 
forepart of the nineteenth century along with the conception of 
legislative supremacy over public corporations. In Trustees of 
Dartmouth College v. Woodward, 4 Wheat. 518, 4 L.Ed. 629 
(1819), the English contract theory of corporate charters was 
applied to a private corporation but denied, obiter, as to those of 


« Footnote omitted. 
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a public character. The Supreme Court employed the public 
corporation classification in 1830 to support a decision denying 
recovery in tort against a municipality, but it was not a strong 
case. The plaintiff was suing for the loss of goods due to the in- 
solvency of an auctioneer who had been licensed by the munici- 
pality but not required to post bond. As the Court saw it the 
municipality had no power to license or require bond. Fowle v. 
Common Council of Alexandria, 3 Pet. 398, 7 L.Ed. 719 (1830) . 

The important turn in state-court jurisprudence came in 1842. 
Down to that time it was the prevailing doctrine that munici- 
palities were on a footing with private corporations with respect 
to tort liability. The Supreme Court of New York decided in 
that year the landmark case of Bailey v. The. Mayor etc., of the 
City of New York, 3 Hill 531. The action was for damages to 
property due to negligence in the construction of a water-supply 
dam on the Croton River. The city insisted that respondeat 
superior did not apply because it was acting solely for the state 
in carrying on the project. In granting the plaintiff a new trial 
the court took a contrary view. It concluded that for purposes of 
the enabling statutes the city was in the position of a private 
corporation and by going ahead voluntarily had accepted the 
agency of the commissioners. At the same time the opinion prac- 
tically conceded that were the city to be deemed to have been 
acting in its public character it would not have been liable. 
Chief Justice Nelson developed the distinction as follows: 

“The powers conferred by the several acts of the legislature au- 
thorizing the execution of this great work are not, strictly and 
legally speaking, conferred for the benefit of the public. The 
grant is a special, private franchise, made as well for the private 
emolument and advantage of the city, as for the public good. 
The state, in its sovereign character, has no interest in it. It 
owns no part of the work. The whole investment under the law 
and the revenue and profits to be derived therefrom, are a part 
of the private property of the city; as much so as the lands and 
houses belonging to it, situate within its corporate limits. 

“The argument of the defendants’ counsel confounds the 
powers in question with those belonging to the defendants in their 
character as a municipal or public body — such as are granted ex- 
clusively for public purposes to counties, cities, towns and villages, 
where the corporations have, if I may so speak, no private estate 
or interest in the grant. As the powers in question have been 
conferred upon one of these public corporations, thus blending in 
a measure those conferred for private advantage and emolument 
with those already possessed for public purposes, there is some 
difficulty, I admit, in separating them in the mind, and properly 
distinguishing the one class from the other, so as to distribute 
resnnntsibilitv attachine to the exercise of each. But the dis- 
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tinction is quite clear and weU settled, and the process of separa- 
tion practicable. To this end, regard should be had, not so much 
to the nature and character of the various powers conferred, as 
to the object and purpose of the legislature in conferring them. 
If granted for public purposes exclusively, they belong to the cor- 
porate body in its public, political or municipal character. But 
if the grant was for purposes of private advantage and emolu- 
ment, though the public may derive a common benefit therefrom, 
the corporation, quoad hoc, is to be regarded as a private com- 
pany. It stands on the same footing as would any individual or 
body of persons upon whom the like special franchise had been 
conferred.” 3 Hill 539. 

Thus was bom the generally (but not universally) accepted 
American doctrine that a municipality is not liable for wrongs 
committed by its agents in the conduct of public, political or gov- 
ernmental functions but is liable for those done in the perform- 
ance of private, ministerial, corporate or proprietary functions. 
There has been so much confusion and inconsistency in the 
judicial attempts to apply this largely artificial distinction that it 
is little wonder the law reviews have had a field day with the 
cases. 

Professor Borchard has ably summarized most of the judicial 
refinements in theory which have been developed in an effort to 
classify municipal functions. 

“In the effort to distinguish governmental from corporate func- 
tions of municipal corporations, the courts have drawn in aid 
various criteria or justifications which seemed to them control- 
ling or persuasive. Thus, aside from the argument derived from 
the sovereign immunity of the city as agent of the state, the im- 
munity has been placed on the ground that the city derives no 
pecuniary benefit from the exercise of public functions; that in 
the performance of public governmental duties the officers are 
agents of the state and not of the city, and that therefore the 
doctrine of respondeat superior does not apply; that cities cannot 
properly perform their functions if they are made liable for the 
torts of their employees; that the city should not be liable for 
negligence in the performance of duties imposed upon it by the 
legislature, but only in the case of those voluntarily assumed un- 
der general powers ; that in determining whether or not to under- 
take ah act the function is governmental, but the execution of the 
decision in practice is corporate or ministerial; that powers exer- 
cised for the benefit of the public at large are governmental, but 
those conferred for its own benefit and by reason of its nature 
as a municiped corporation are corporate.”* 

3 Footnotes omitted. 
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E. M. Borchai’d, “Government Liability in Tort” 34 Yale L.J. 
127, 132-133 (1924) . He concluded that not one of them was 
sound. They may be worked both ways. In one state the cir- 
cumstance that the local unit was acting in the performance of 
duties imposed upon it by the legislature in maintaining public 
ways has been used to groimd immunity. Evans v. City of 
Sheboygan, 153 Wis. 287, 141 N.W. 265 (1913). In others the 
legislative mandate as to maintaining streets is made the basis 
of liability. In Ohio grounding civil liability upon public duty is 
readily achieved under a statute which requires municipalities to 
keep streets in repair and “free from nuisance”. Ohio Gen. 
Code § 3714 (Page, 1938) . See Village of Cardington v. Adm’r 
of Fredericks, 46 Ohio St. 442, 21 N.E. 766 (1889); Taylor v. 
City of Cincinnati, 143 Ohio St. 426, 55 N.E.2d 724 (1944). 

With respect to the classification of local functions for tort 
liability purposes it can safely be said that police and fire pro- 
tection, education, and some aspects of health protection are 
usually labelled governmental without much difficulty. An Okla- 
homa decision that a municipal hospital belongs in the proprie- 
tary category is exceptional. City of Okmulgee v. Carlton, 180 
Okl. 605, 71 P.2d 722 (1937) . At the other extreme, wharves and 
markets as well as conventional public utility services, such as 
water, gas, electricity and transit, are readily classified as pro- 
prietary although water systems usually have health and fire 
protection implications, which have given the courts some trou- 
ble. In between are numerous functions as to which the decisions 
are badly divided. 

The governmental-proprietary distinction is not significant in 
patent infringement cases and, as a geiieral rule, in instances of 
invasions of private property. Patent infringement is a tort and 
a local unit stands on the same footing as any other infringer, 
unless exempted by federal statute. An injunction may be denied 
as to present infringement, however, where the public health 
would be jeopardized as by closing a sewage plant. City of 
Milwaukee v. Activated Sludge, Inc., 69 F.2d 577 (C.C.A.7th, 
1934) ; Harry Sommers, “Municipal Liability for Patent Infringe- 
ment” 24 Am.Bar Ass’n J. 162 (1938) . 

When we consider the common law background it is the more 
understandable that local units have been held liable in trespass 
for positive misconduct in invading private property, at the same 
time that there has been a wide area of escape from civil respon- 
sibility for nonfeasance. A concrete intrusion upon private prop- 
erty fitted into the common law pattern of forms of action. In- 
action, however, was not “trespass” and the historic way of deal- 
ing with official failure to act was by presentment. Borchard, 
“Government Liability in Toft” 34 Yale L.J. 129, 136-139 (1924). 
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Nuisance, as well as trespass, has been an effective basis of re- 
covery against local government for damage to property. A 
municipality which so uses its public property as to subject pri- 
vate holdings to a nuisance is held accountable for property 
damage much as any other landowner, although recovery for 
personal injury is exceptional. Hines v. City of Rocky Mount, 
162 N.C. 409, 78 S.E. 510 (1913) (recovery for property damage 
only; two judges dissented from denial of damages for peisonal 
injury) . In the Hines case stress was laid upon the constitutional 
safeguard against the taking of private property for public pur- 
poses without making just compensation. In some states the con- 
stitution refers to damaging as well as “taking”. Prior compen- 
sation may be required as to “taking” alone or as to both; 
Louisiana requires prior compensation with respect to damaging 
as well as taking. La.Const. of 1921, Art. 1, § 2. While a pro- 
vision of the Louisiana type lays the broadest basis for recovery 
in tort against a local unit which is taking or damaging private 
property without resorting to condemnation, differences in the 
scope of constitutional provisions do not appear to have produced 
diversity of decision in the tort cases. 

For many years the tendency has been to constrict the area of 
immunity. There have, of course, been judicial and statutory 
cross-currents. In 1911 the South Carolina court rejected the 
governmental-proprietary test only to establish broad immunity. 
Irvine v. Town of Greenwood, 89 S.C. 511, 72 S.E. 228. And 
see the early case of White v. Charleston, 2 Hill 571 (S.C.1835) . 
Several states have statutes expressly granting immunity as to 
municipal airports. The Tennessee act has been upheld. Stock- 
er v. City of Nashville, 174 Tenn 483, 126 S.W.2d 339 (1939). 
The Texas act has been invalidated as a denial of equal protec- 
tion and due process. Christopher v. City of El Paso, 98 S.W.2d 
394 (Tex.Civ.App.1936) . Statutory affirmations of school district 
immunity are not uncommon, especially with reference to school 
safety patrols. For references to legislation see Harry N. Rosen- 
field, “Governmental Immunity from Liability for Tort in School 
Accidents” 5 Leg. Notes on Local Govt. 358, 365 (1940). The 
trend, to repeat, has, however, been the other way. The Ohio 
court overthrew the governmental-proprietary test in 1919, only 
to reinstate it three years later. Fowler v. City of Cleveland, 
100 Ohio St. 158, 126 N.E. 72 (1919) ; Aldrich v. City of Youngs- 
town, 106 Ohio St. 342, 140 N.E. 164 (1922). Make-weights, 
such as the profit factor in the operation of recreational facilities, 
or the theory that the activity is ministerial have been used to en- 
able the court to apply the “proprietary” label. Matthews v. City 
of Detroit, 291 Mich. 161, 289 N.W. 115 (1939) ; Hoggard v. City 
of Richmond, 172 Va. 145, 200 S.E. 610 (1939). In Pennsylvania 
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recovery was had against a county, even though its business was 
assumed to be purely governmental, where it was not practicable 
to separate them from proprietary activities of another unit with 
which the county was acting jointly. Pittsburgh and Allegheny 
County jointly owned and operated an office building. Offices 
for proprietary activities of the city were located in the building 
and some space was let for private use. County employees oper- 
ated one elevator and city personnel another but both were used 
indiscriminately. A city public welfare department visitor was 
injured in the county-operated elevator due to the negligence of 
the operator. She recovered judgment against the city and coun- 
ty jointly. The court would not attempt to unscramble the mixed 
relations the two units had assumed. Bell v. City of Pittsburgh, 
297 Pa. 185, 146 A. 567 (1929) . Cf. Hartness v. Allegheny Coun- 
ty, 349 Pa. 248, 37 A.2d 18 (1944) . While the weight of the cases 
is to the contrary, there is considerable authority for treating 
street cleaning and sprinkling and garbage and trash removal 
as private functions. See collections of cases in Notes 156 A.L.R. 
692,714 (1945). 

In Louisiana the factor of insurance has made practical inroads 
upon the immimity rule. If the immunity goes to the substance, 
as the Supreme Court of Louisiana has held in West Monroe Mfg. 
Co. V. Town of West Monroe, 146 La. 641, 83 So. 881 (1920), it 
is not clear that insurance would be a lawful object of expendi- 
ture, yet Louisiana local units have carried liability insurance 
covering activities clearly governmental in character. See Harry 
N. Rosenfield “Governmental Immunity from Liability for Tort in 
School Accidents”, 5 Leg. Notes on Loc. Govt. 358, 369 (1940). 
By statute in that state an insurance company may be sued on a 
liability policy without joining the assured. It has been decided 
that the insurer may not rely on governmental immunity. For 
rationalization it is said, among other things, that the immunity 
is a matter of defense personal to the insured local unit. Perrodin 
V. Thibodeatcx, 191 So. 148 (La.App.l939) ; Rome v. London & 
Lancashire Indemnity Co. of America, 156 So. 64 (La.App.l934) , 
affirmed 181 La. 630, 160 So. 121 (1935). This affords redress 
but the rationale is very thin. It runs counter to the theory of 
the Town of West Monroe case, supra, that it is essential to the 
plaintiff’s cause of action that the injury arose out of proprietary 
activities. See J. B. Fordham and W. T. Pegues, “Local Govern- 
ment Responsibility in Tort in Louisiana” 3 La.L.Rev. 720, 749- 
750 (1941). 

Even where the function is unquestionably proprietary the 
local unit may escape responsibility by showing that in the per- 
formance of the function it was acting ultra vires. The usual 
statement of the rule is that ultra vires is a good defense if the 
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unit was acting wholly outside its lawful powers but not where 
the activity was authorized even though the particular act was 
an irregular or improper manner of exercising a granted power. 
The plea has been sustained in a case in which a municipality had 
run an electric distribution line outside its limits without author- 
ity. Hyre v. Brown, 102 W.Va. 505, 135 S.E. 656 (1926). So it 
was in the case of the unauthorized operation of a municipal hos- 
pital for profit. City of Dallas v. Smith, 130 Tex. 225, 107 S.W.2d 
872 (1937). 

On the other hand, the North Carolina court, by use of the 
same formula, has been able to reject a plea of ultra vires, four- 
to-three, in a case where a municipality with general authority to 
maintain bridges over streams within its limits maintained a 
footbridge not on a city street but over private property. Whit- 
acre v. City of Charlotte, 216 N.C. 687, 6 S.E.2d 558 (1940). 
In defense of the ultra vires rule see Gettys, “Municipal Lia- 
bility for Ultra Vires Tortious Acts” 8 Temp.L.Quar. 133 (1934). 

It may be questioned whether even a narrow application of 
ultra vires is sound in the tort cases. The injured party’s re- 
lation wdth the local unit is not consensual. Yet the more unlaw- 
ful the act of the unit the less likely he is to recover. Legal 
responsibility, it may be urged, should be geared more to capac- 
ity to do harm than to the legal scope of corporate powers. 

In a number of cases the ultra vires formula has been carried 
to the extreme limit; it has been asserted that a local unit is not 
authorized to commit a tort, which is another way of saying that 
any tort would be ultra vires. City of Chicago v. Williams, 182 
111. 135, 55 N.E. 123 (1899) ; Board of Education of Cincinnati v. 
Volk, 72 Ohio St. 469, 74 N.E. 646 (1905). This plainly begs the 
whole question. 


SECTION 2. PUBLIC WAYS 

The most important breakdown in the goveijunental-propri- 
etary formula has occurred in the street, road, sidewalk and 
bridge cases. The construction, maintenance and repair of public 
ways is as plainly governmental as anything on the long list of 
local functions. In most of the states municipalities are liable 
for negligence in the form of failure to keep public ways in safe 
condition. This is achieved in a number of states by express 
statutory provision, but in othem by decision. Professor Bor- 
chard has stated that, in the absence of statute, the commonly 
advanced ground has been that the duty to keep public ways in 
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proper condition is ministerial. Borchard, “Government Liability 
in Tort” 34 Yale L.J. 229 (1924) . The New York Court of Ap- 
peals early developed the theory that there was an implied un- 
dertaking by a municipaility to keep public ways in repair made 
in consideration of the grant to it of corporate powers and ca- 
pacity. Weet V. Trustees of the Village of Brockport, 16 N.Y. 
161 (1856). This borrowing of English contract theory as to 
corporate charters was highly vulnerable since there is no reci- 
procity of stipulation between a parent state and a local unit. 
Note the broader theory previously employed by that court in 
City of New York v. Furze, 3 Hill 612 (1842). In Louisiana, 
where the bulk of tort cases is decided under Articles 2315-2317 
of the Clivil Code, which have been found broad enough to em- 
brace a great body of common law tort doctrine, it has been 
frankly stated that the street and sidewalk cases constitute an 
exception to the rule of immunity. Clinton v. City of West 
Monroe, 187 So. 561, 564 (La.App.l939). 

Liability in these cases is usually based upon fault. An ex- 
ceptional situation exists in West Virginia where the governing 
statute goes so far as to provide for liability without fault. See 
Rich v. Rosenshine, 45 S.E.2d 499 (W.Va.l947) and T. Brooke 
Price, “Governmental Liability for Tort in West Virginia” 38 
W.Va.L.Q. 101 (1932) . In some cases not based upon such a 
statute a distinction is made between absolute nuisance for which 
there is liability without fault because of the unlawfulness from 
the outset of the defendant’s conduct or of the unusual hazards in- 
volved and nuisance in fact where liability is said to depend upon 
negligence. Taylor v. City of Cincinnati, 143 Ohio St. 426, 55 
N.E.2d 724 (1944). A municipality which is responsible for an 
unlawful obstruction in a public way is guilty of a purpresture 
and may be liable on an absolute nuisance theory to one injured 
by the obstruction. 

Some activities and conditions classified as nuisances involve 
the element of intentional harm to others but the negligence 
situation is more common. Apart from intentional harms, is 
the distinction between nuisance per se, based on the degree of 
danger, and nuisance in fact, based on the degree of care used, 
valid? It is safe to say that in most cases the duty owed by the 
municipality is to exercise reasonable care to keep streets and 
sidewalks in a reasonably safe ccjndition, although there is much 
talk of both nuisance and negligence. Contributory negligence 
is a good defense. Beach v. City of Des Moines, 26 N.W.2d 81 
(Iowa 1947); Klassette v. Liggett Drug Co., 227 N.C. 353, 42 
S.E.2d 411 (1947). Breach of duty is not made out imless the 
unsafe condition were known or should have been known by re- 
sponsible officials. City of Birmingham v. Martin, 228 Ala. 318, 

Forbham Local Gov.U.O.B.— 65 
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153 So. 235 (1934) ; Watson v. Qty of Alameda, 219 Cal. 331, 26 
P.2d 286 (1933) ; City of Denver v. WiUson, 81 Colo. 134, 254 P. 
153 (1927) • Matehulot v. City of Ansonia, 116 Conn. 55, 163 A. 
595 (1932) ; Thien v. Belleville, 331 Ill.App. 337, 73 N.E.2d 452 
(1947): City of Covington v. DeMolay, 248 Ky. 814, 60 S.W.2d 
123 (1933) ; Cook v. City of Boston, 266 Mass. 159, 164 N.E. 917 
(1929); City of Knoxville v. Hargis, 184 Tenn. 262, 198 S.W.2d 
555 (1947). 

VICKERS V. CITY OF CAMDEN 

Oourt of Errors and Appeals of New Jersey, 1939. 122 N.J.L. 14, 3 A.2d 613. 

Porter, Justice. These two cases are here on appeal from the 
Supreme Court, Camden Circuit, where they were tried together 
for convenience, both arising out of the same occurrence. 

The actions were to recover damages from the City of Cam- 
den, arising out of an automobile collision in which two young 
men were seriously injured and burned. One of them, Davis L. 
Love, died within a few days as a result of his hurts and his ad- 
ministrator ad prosequendum and general administrator of his 
estate is the plaintiff in the one suit and Garland P. Vickers, who 
was seriously and permanently injured, is the plaintiff in the 
other suit. Both these men were riding in an automobile truck 
which was in collision with another automobile at the intersec- 
tion of N. J. State Highway Route 25, on which their automobile 
was traveling, and Federal Street, on which the other automobile 
was traveling. 

This intersection is partly in the City of Camden and partly in 
the Township of Pennsauken, the dividing line between the two 
municipalities running through the center of Federal Street. 

Automatic traffic signal lights were maintained at this inter- 
section on each of the four corners at the joint expense of the 
two municipalities. At the time of the collision they were out of 
order and the lights showed green for both highways at the same 
time so that the indication was a right of way for both drivers. 
Both continued on their courses and the collision resulted. By 
arrangement between the municipalities, for convenience, Cam- 
den undertook the care and control of the signals. The lights 
had not been operating properly for several days before the ac- 
cident and notice of that fact had been given to Camden. 

At the close of the plaintiffs’ case a motion for a nonsuit was 
granted by Judge Palmer, the trial judge. 

The propriety of that ruling is the sole ground of appeal. 

Municipalities are not responsible for negligence except it be 
the result of active wrongdoing or when in the performance of 

POBDHAM I/OCAL GOV.U.C.B. 
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other than governmental functions. The question presented for 
determination is whether the neglect or omission to have these 
lights repaired, so that they worked properly, was an act of ac- 
tive wrongdoing. 

We conclude that it was not, but was rather an act of negli- 
gence. There is no testimony that the lights were improperly 
constructed. On the contrary, they had been operating properly 
for a number of years. They simply became out of order and 
the negligence or wrongful act was the failure to have them re- 
paired. For this there can be no recovery, it not being active 
wrongdoing. 

Moreover, it is a governmental function to regulate traffic on 
our highways and to erect signal lights for that purpose. The 
statute specifically permits mimicipalities to construct and oper- 
ate traffic lights for the safety and convenience of the public. 
P.L.1928, chapter 191, page 362, R.S.1937, 40:67-16. We think 
that in principle the location of the lights in two municipalities 
and joint operation or direction of control by but one for both 
makes no difference concerning liability. Operation of lights 
being a governmental function, in the absence of active wrong- 
doing, as here, there can be no recovery. 

It is argued by the appellants that there was no obligation on 
the part of Camden to install this traffic light system and that by 
undertaking it, it in effect was engaged upon a private business 
enterprise in which the law cast upon it the same duties and 
obligations as upon individuals or private corporations. Allas 
V. Rumson, 115 N.J.L. 593, 181 A. 175, 102 A.L.R. 648, is relied 
on. That case is not in point, there the active wrongdoing con- 
sisted of faulty construction of the passageway. 

There seems to be no case in this state where the facts are 
similar to the instant case, but respondent cites several cases 
from other jurisdictions. Auslander v. City of St. Louis, 332 
Mo. 145, 56 S.W.2d 778, was a case of signal lights out of repair 
and it was held that maintenance of same was a governmental 
function and the municipality was not liable for negligent failure 
to correct defective signals. Parsons v. City of New York, 248 
App.Div. 825, 289 N.Y.S. 198, held that the maintenance of traffic 
signals was a governmental duty and the city was not liable for 
injuries resulting from maintenance of defective signals “which 
showed a green light in four different directions simultaneously.” 

A case in which the facts are very similar to the instant case is 
Cleveland v. Town of Lancaster, 239 App.Div. 263, 267 N.Y.S. 
673. It holds that where two towns erect a traffic signal and 
one maintains the same, the cost being divided, neither is liable 
for injuries caused by collisions at the intersection where the 
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lights failed to function properly, holding that they were exer- 
cising governmental functions and not for any private benefit of 
the corporate body. 

The principle that municipalities are exempt from liability in 
the performance of governmental functions free from active 
wrongdoing is not disputed by the appellants. They rely on the 
contention that there was active \yrongdoing under the testimony 
in the case. 

With that we are not in accord. 

The judgment of nonsuit was right and is affirmed, with costs. 


Accord: Avey v. City of West Palm Beach, 152 Fla. 717, 12 
So.2d 881 (1943). See also Joseph F. Murray, Jr., “Recent 
Trends in Municipal Tort Liability” 5 Leg.Notes on Loc.Govt. 
353, 354 (1940). On the facts presented in the principal case 
were the streets being maintained in a reasonably safe condition? 
Or was the situation more accurately to be viewed as an instance 
of regulation of street use, which is a governmental function? 
See Tolliver v. City of Newark, 145 Ohio St. 517, 62 N.E.2d 357 
(1945) and note 161 A.L.R. 1404 (1946). If the traffic signal 
were mounted on a structure erected in a street would that make 
a difference? See Murphy v. Incorporated Village of Farming- 
dale, 252 App.Div. 327, 299 N.Y.S. 586 (1937) . 

A distinction has been drawn where the unsafe condition of a 
public way was due to faulty construction. Maintenance has, by 
some courts, been considered ministerial but the adoption of 
plans for construction has been characterized as legislative and 
discretionary. To make this an avenue of escape no matter how 
defective the plan would present the practical absurdity of grant- 
ing immunity as to seriously unsafe conditions arising out of 
original construction according to faulty plan. Thus, there has 
been some judicial disposition to deny immunity where a plan 
was plainly defective from the standpoint of public safety. 
Yackee v. Village of Napoleon, 135 Ohio St. 344, 21 N.E.2d 111 
(1939). 

Suppose an accident occurs during the course of repairing a 
public way? If a rule of liability has not been established by 
statute the governmental function pallium is likely to be em- 
ployed to shield the local unit. Qty of Wooster v. Arbenz, 116 
Ohio St. 281, 156 N.E. 210 (1927). Immunity was accorded in 
this case despite a statutory mandate to municipalities to keep 
streets in repair. To the layman it must be bizarre that a mu- 
nicipality is liable to Smith who was injured when his car crashed 
due to street disrepair but not to Jones who was run over by a 
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negligently-operated truck bringing materials to make the needed 
repairs. The distinction was etfectively ignored in Sullivan v. 
City of Butte, 117 Mont. 215, 157 P.2d 479 (1945). 

In the absence of statute, local units other than municipalities 
are not held responsible for the safe condition of public ways. 
Shirkey v. Keokuk County, 225 Iowa 1159, 275 N.W. 706 (1937) ; 
Smith v. Police Jury of St. Tammany Parish, 192 La. 214, 187 
So. 553 (1939). For a discussion of the basis of this distinction 
see Borchard, op. cit. supra, 229-231. The moral for one des- 
tined to suffer a street accident is that he should have the pres- 
ence of mind to have it occur within municipal corporate limits. 

The fact that a public way lies within the geographical limits 
of a local unit is not determinative as to accountability in tort. 
The matter depends upon the factor of governmental jurisdic- 
tion and control. Brunacci v. Plains Township, 315 Pa. 391, 173 
A. 329 (1934). Positive law may, of course, impose responsi- 
bility for maintenance upon a unit other than that which con- 
structed the street or sidewalk. Strauch v. Town of Oyster Bay, 
25 N.Y.S.2d 809 (N.Y.Sup.Ct.l941) (town responsible for main- 
tenance of sidewalk in town laid by county along county road) . 


SECTION 3. STATUTORY DEVELOPMENTS 

In the past, attacks made upon the problem of local govern- 
ment liability in tort through legislation have been largely piece- 
meal. The cumulative effect in some states has been to render 
the rule of liability applicable to the great majority of tort claims 
against municipalities and to extend the rule substantially with 
respect to other local units. The two most important sources of 
claims are accidents arising out of the condition of public ways 
and accidents involving the operation of motor vehicles of local 
imits. The public ways area of municipal responsibility is, as we 
have seen, pretty well covered either by case law or statute. 
Only in certain states, however, has the necessary legislation to 
extend the rule of liability to other local units been enacted. 

Careful attention to the language of a particular statute is 
necessary to determine its scope. Thus, the Ohio statute gov- 
erning municipal care of public ways applies to “public highways, 
streets, avenues, alleys, sidewalks, public grounds, bridges, aque- 
ducts, and viaducts.” Ohio Gen.Code § 3714 (Page, 1938). Mu- 
nicipal parks and recreation grounds are “public grounds” within 
the meaning of this provision. Gaines v. Village of Wyoming, 
147 Ohio St. 491, 72 N.E.2d 369 (1947) ; City of Cleveland v. 
Ferrando, 114 Ohio St. 207, 150 N.E. 747 (1926) . 
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Statutes extending governmental liability with respect to neg- 
ligent operation of motor vehicles are spotty. The California act 
is broad both as to governmental units and types of activities. 
Calif. Vehicle Code § 400 (Deering, 1948). Express authority is 
granted to carry liability insurance with any company authorized 
to conduct that type of insurance business in the state. Premi- 
ums are made a proper charge upon the general fund of the unit. 

The Ohio law, on the other hand, is confined to municipalities 
and there are limitations in its provisions which materially limit 
its effect. Ohio Gen.Code § 3714-1 (Page, 1938). The statute 
applies only where the vehicle was being operated on a “public 
highway.” It does not apply to the case where firemen are on 
duty at a fire or going to one or answering any emergency alarm. 
See Staudenheimer v. City of Newark, 62 Ohio App. 255, 23 N.E. 
2d 845 (1939). 

The New York statutory development is of unusual interest. 
That state has been a conspicuous leader in extending local gov- 
ernment responsibility in tort both with respect to operation of 
motor vehicles and other matters. See Edwin Borchard, “Pro- 
posed State and Local Statutes Imposing Public Liability in 
Tort” 9 Law and Contemp.Prob. 282, 303-308 (1942) , for a col- 
lection of New York statutes. Even so, these measures were 
piecemeal. Prior to the enactment of most of them the legisla- 
ture had, in 1929, enacted a Court of Claims Act which broadly 
waived state immunity from suit in tort. N.Y.Laws 1929, c. 
467, § 12-a. This was superseded in 1939 by a new act which, in 
sweeping terms, waived the state’s immunity. New York Laws 
1939, c., 860, § 8. For a favorable report upon this act and its 
administration see John W. McDonald, “The Administration of a 
Tort Liability Law in New York” 9 Law and Contemp.Prob. 262 
(1942). This, very briefly is the legislative context of the land- 
mark case of Bernardine v. City of New York, decided by the 
Court of Appeals in July, 1945. 


BERNARDINE v. CITY OF NEW YORK 

Court of Appeals of New York, 1945. ^4 N.Y. 361, 62 604. 

Loughran, Judge. In this negligence action against the City 
of New York damages are demanded for personal injuries caused 
to the plaintiff by a runaway police horse. The parties waived a 
jury and the making of formal findings and introduced their 
respective proofs under a stipulation which empowered the trial 
court to grant “such decision as may be warranted by the facts.” 
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Section 50-b of the General Municipal Law, ConsoLLaws, c. 24, 
was invoked by the plaintiff. The substance thereof is a declara- 
tion of municipal liability for negligence of employees “in the 
operation of a municipally owned vehicle or other facility of 
transportation.” As the Trial Judge saw it, however, this word 
“facility” signifies “inanimate means rather than human agen- 
cies” and consequently the “operation” of a horse was to his 
mind a thing not contemplated by the Legislature. 182 Misc. 
609, 611, 44 N.y.S.2d 881, 883. With the cited statute thus ruled 
out, the court was prevailed upon to dismiss the complaint on 
the single ground that recovery was barred by the City’s com- 
mon-law immunity from liability for wrongful performance of 
governmental duties. 

On appeal by the plaintiff, the Appellate Division expressed 
the view that “a horse used, as this police horse concededly was, 
to facilitate transportation of a mounted policeman in the course 
of his duties, is ‘a facility of transportation.’ ” 268 App.Div. 444, 
447, 51 N.Y.S.2d 888, 891. Hence the City’s claim of govern- 
mental privilege was rejected on the strength of section 50-b of 
the General Municipal Law, and the dismissal of the complaint 
was accordingly declared to be erroneous. This reversal was on 
the law, because, as we have indicated, the decision of the trial 
court had left the issues of fact wholly undetermined. Never- 
theless, the Appellate Division did not order a new trial, but in 
lieu thereof made its own first-hand findings of fact in favor of 
the plaintiff and thereupon awarded him damages of 812,500. 
The controversy is now before us on this appeal by the defendant 
City. 

We believe the words of section 50-b of the General Municipal 
Law will safely bear the construction which the Appellate Divi- 
sion has here put upon them. After all, the horse did transport 
the police officer. In the face of that cogent fact, the average 
man — so we think — ^would scarcely resist the idea that the ani- 
mal was a “facility” (i. e., an aid) in the passage of its rider, 
—a conclusion which we have the more readily reached by the 
light of the wholesome statutory purpose to do justice to persons 
who are damaged by the wrongs of public servants functioning 
as such. Cf. Sheehan V. North Country Community Hospital, 
273 N.Y. 163, 7 N.E.2d 28, 109 A.L.R. 1197. 

Even so, there was no compelling reason why this plaintiff 
shoxdd have taken his stand upon the above provision of the Gen- 
eral Municipal Lavv. Section 8 of the Court of Claims Act says: 
“The state hereby waives its immunity from liability and action 
and hereby assumes liability and consents to have the same de- 
termined in accordance with the same rules of law as applied 
to actions in the supreme court against individuals or corpora- 



1032 Responsibility IN Tort Ch. 11 

tion.” The gist of this waiver and consent of the State has been 
operative since 1929, and is limited only by the incidental pro- 
cedure prescribed in article II of the same Act. None of the civil 
divisions of the State — ^its counties, cities, towns and villages— 
has any independent sovereignty. See N.Y.Const. art. IX, § 9; 
City of Chicago v. Sturges, 222 U.S. 313, 323, 32 S.Ct. 92, 56 L. 
Ed. 215, Ann.Cas.l913B, 1349; Keifer & Keifer v. Reconstruction 
Finance Corporation, 306 U.S. 381, 59 S.Ct. 516, 83 L.Ed. 784. 
Cf. Gaglio V. City of New York, 2 Cir., 143 F.2d 904. The legal 
irresponsibility heretofore enjoyed by these governmental units 
was nothing more than an extension of the exemption from lia- 
bility which the State possessed. Murtha v. New York Homeo- 
pathic Medical College & Flower Hospital, 228 N.Y. 183, 185, 
126 N.E. 722. On the waiver by the State of its own sovereign 
dispensation, that extension naturally was at an end and thus 
we were brought all the way round to a point where the civil 
divisions of the State are answerable equally with individuals 
and private corporations for wrongs of officers and employees, — 
even if no separate statute sanctions that enlarged liability in a 
given instance. Holmes v. Erie County, 291 N.Y. 798, 53 N.E.2d 
369. Of course, the plaintiff in such a case must satisfy all ap- 
plicable general statutory or charter requirements in the way of 
presentation of claims, notice of injury, notice of intent to sue 
and the like. 

The plea which was most often made for the immunity of the 
civil divisions of the State was an assertion that officere and em- 
ployees thereof — ^when engaged in the discharge of so-called 
governmental functions — acted as delegates of the State and not 
in behalf of any municipal master. Murtha v. New York Homeo- 
pathic Medical College & Flower Hospital, 228 N.Y. 183, 185, 126 
N.E. 722. On that former basis, it is possible to suggest that the 
State has now laid itself open to suit for wrongs of officers or 
employees of its civil divisions. But any viewpoint of that kind 
would be vain, since the argumentation that had been contrived 
as a front for the doctrine of governmental immunity did not 
survive the renouncement of that doctrine. Cf. Miller v. New 
York City, 292 N.Y. 571, 54 N.E.2d 690. 

As has already been observed, this case was validly tried by 
the court without a jury upon a stipulation for “such decision 
as may be warranted by the facts.” All the propositions of fact 
that were in issue were fuUy litigated. Each party must be 
deemed to have moved for judgment in his Mvor. Civil Practice 
Act § 440. In that state of the record, we see no reason to doubt 
the power of the Appellate Division to grant the final judgment 
which in its conception was dictated by the weight of the evi- 
dence. Civil Practice Act, § 584; Lamport v. Smedley, 213 N.Y. 
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82, 106 N.E. 922. The City points to the absence from the order 
of the Appellate Division of any statement as to “whether or not 
the findings of fact below have been affirmed,” as required by 
Civil Practice Act, section 602, subdivision 1. The reason for 
that omission is obvious: no findings of fact were made below 
in this instance. The power of the Appellate Division to render 
final judgment in a non- jury case like this was sanctioned by an 
amendment of the State Constitution adopted in 1925. York 
Mortgage Corporation v. Clotar Const. Corporation, 254 N.Y. 
128, 172 N.E. 265. The enactment of the present section 602 of 
the Civil Practice Act in 1942 certainly was not an attempt to 
neutralize that important jurisdiction. As we see it, then, sec- 
tion 602 has no application to the present case. 

To be sure, the Appellate Division has often made findings of 
fact in substitution of contrary reversed findings of a court below. 
But the competence of the Appellate Division to direct final judg- 
ment on a fresh fact basis extends beyond that precise situation. 
Bonnette v. Molloy, 209 N.Y. 167, 172, 102 N.E. 559, 561. In- 
deed, this Court of Appeals has in numerous cases dealt vdth new 
findings of the Appellate Division which did not touch the subject 
matter of the initial findings that were reversed. On the analogy 
of that practice, the original findings here made by the Appel- 
late Division were, we think, quite in order and so we have re- 
viewed the facts thereby adjudged. See N.Y.Const. art. VI, § 7; 
Civil Practice Act, § 605. It is not important to give the particu- 
lars of the accident. In our estimation, the decision of the Ap- 
pellate Division is clearly in, conformity with the preponderance 
of the proof. See 268 App.Div. 444, 448-450, 51 N.Y.S.2d 888, 
891-894. 

The judgment should be affirmed, with costs. 


See also McCrink v. City of New York, 296 N.Y. 99, 71 N.E. 
2d 419 (1947) , discussed in 22 N.Y.Univ.L.Q.Rev. 509 (1947), 
and Steitz v. City of Beacon, 295 N.Y. 51, 64 N.E.2d 704 (1945). 
There is a dictum, by a divided court, in Rogers v. Board of Road 
Commissioners for Kent County, 319 Mich. 661, 30 N.W.2d 358 
(1948), that the Michigan Court of Claims Act, as amended to 
waive state immunity, does not apply to counties. 
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A. Mob Violence Statutes 

In the domain of law enforcement and maintenance of public 
order, socialization of risks to individuals and to private property 
from mob action is a policy with roots deep in English history. 
See Allegheny County v. Gibson, 90 Pa.St. 397, 405 (1879) and 
Note 6 FordX.Rev. 270, 272n. (1937). American statutes im- 
posing civil responsibility on local government for mob violence 
date from the middle of the nineteenth century. There is no 
common law liability. Shake v. Board of Commissioners of Sulli- 
van County, 210 Ind. 61, 1 N.E.2d 132 (1936); Goldman v. 
Porcier, 68 R.I. 291, 27 A.2d 340 (1942). For collections of mob 
violence cases see Notes 13 A.L.R. 751 (1921); 23 A.L.R. 297 
(1923); 44 A.L.R. 1137 (1926); and 52 A.L.R. 562 (1928). 

The pertinent legislation of the twenty-odd states which have 
mob violence statutes varies widely. In some jurisdictions lia- 
bility is imposed only on the county, in others only on the mimici- 
pality, and in still others, on both. Some statutes permit recov- 
ery only for personal injuries, others simply for property dam- 
age and a third group for both. For references to statutes see 
Note 6 Ford.L.Rev. 270, 271 (1937). 

Less than half of these statutes attempt to define a mob and 
they leave much room for interpretation except for the minimum 
number of five mob members exacted by a few. Liability is im- 
posed without fault but active participation in the mob action, 
consent or negligence of the plaintiff may bar recovery. See 
N.Y.General Municipal Law § 71. 

REYNOLDS V. LATHROP 
Supreme Court of Ohio, 1938. 133 Ohio St. 435, 14 N.E.Sd 599. 

Williams, Judge. The sole query is whether the plaintiff was 
injured by an act of mob violence amounting to a lynching with- 
in the meaning of section 6278 and 6281, General Code. 

These sections read: 

Section 6278. “A collection of people assembled for an unlaw- 
ful purpose and intending to do damage or injury to any one, 
or pretending to exercise correctional power over other persons 
by violence and without authority of law, shall be deemed a ‘mob’ 
for the purpose of this chapter. An act of violence by a mob 
upon the body of any person shall constitute a ‘lynching’ within 
the meaning of this chapter.” 

Section 6281. ‘‘A person assaulted and lynched by a mob may 
recover, from the county in which such assault is made, a sum 
not to exceed five hundred dollars; or, if the injury received 
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therefrom is serious, a sum not exceeding one thousand dollars; 
or, if such injury result in permanent disability to earn a liveli- 
hood by manual labor, a sum not to exceed five thousand dollars.” 

These provisions were given a strict interpretation in Lexa v. 
Zmunt et al.. Board of County Com’rs, 123 Ohio St. 510, 176 
N.E. 82, and the general rule for recovery was laid down in the 
third paragraph of the syllabus: “To warrant a recovery under 
such statute it is not sufficient to show an injury resulting from 
the acts of a collection of people assembled for an unlawful pur- 
pose and intending to do damage or injury to some one, but 
there must appear also a purpose of exercising correctional power 
by violence and without authority of law.” 

The soundness of the ruling of the trial court turns upon the 
meaning of “correctional power.” 

On May 29, 1934, about midnight, plaintiff went to the door of 
his home in Toledo, Ohio, in response to a knock. As he opened 
the door he was seized by ten to twelve men; they pulled him 
out into his yard, and there kicked and beat him, and called him 
a “scab” a “strike breaker” and other names. At the time a 
strike prevailed at the plant of Electric Auto-Lite Company, a 
few blocks away, as it had for some time previously; but the 
plaintiff did not work there and was mistaken for some one who 
did. When the attackers discovered their mistake, they went 
away, leaving him quite seriously injured. This is a brief recital 
of the facts but amply sufficient to show the exact nature of the 
attack. 

In contemplation of the statutory enactments affording recov- 
ery for lynching, an exercise of correctional power consists in an 
unlawful attempt by a mob to mete out justice by physical force 
and violence to a real or supposed wrongdoer without awaiting 
the action of the lawfully constituted authorities. It is immate- 
rial whether a felony or misdemeanor has been committed or 
whether the victim of the assault is in custody of the law or 
whether a charge has been lodged against him. If the mob, in 
assaulting and injuring him, is attempting to administer justice 
with its own hands in the interest of the public good and is not 
acting for its own selfish or personal ends, then the assailants 
exercise correctional power by force and without authority of 
law. 

In the instant case strife prevailed between the strikers ^d 
those opposing their deniands. A group composed of persons 
sympathetic to the element supporting the strike attacked a sup- 
posed scab or strike breaker in the interest of the strikers. This 
conduct did not constitute the exercise of correctional power 
within the meaning of the Statutes. a; : . 
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For the reasons given the judgment of the Court of Appeals is 
reversed, and that of the court of common pleas affirmed. 

Judgment reversed. 


In Portage Co-op. Creamery Ass’n v. Sauk County, 216 Wis. 
501, 257 N.W. 614 (1934), the county was held liable for damages 
done by striking farmers in upsetting a milk collection truck be- 
longing to the creamery association. The statute simply made a 
county liable for injury to person or property for mob or riot 
therein. See also Long v. City of Neenah, 128 Wis. 40, 107 N.W. 
10 (1906). 

It should be noted that the Ohio statute relates to an assem- 
blage attempting to do injury to anyone “or pretending to exer- 
cise correctional power” over others. The statute was interpret- 
ed as though “or” read “and”. The notion that a statute in dero- 
gation of the common law is to be strictly construed, bom of the 
hostility of the English common lawyers to statutes, should long 
since have been quietly laid to rest. The maxim, ratio legis 
cedit, lex cedit, might serve as a fitting epitaph. The granted 
fact that the rule yet survives does not force us to a strained 
constmction of a statute nor to disregard the countervailing 
canon that a remedial statute is to be liberally construed. As the 
Ohio law stands, the family of an actual murderer may (quite 
properly) recover from a local unit for his l 5 mching but the family 
of a law-abiding citizen who meets a similar fate at the hands of 
a mob due to mistaken identity or unpopular political or social 
beliefs has no such recourse. On the contemporary scene mob 
action against unpopular minority elements and violence in in- 
dustrial disputes provide the most likely material for claims un- 
der a mob violence statute, yet the OMo law would extend to 
neither. 


B. Workmen’s Compensation 

In the absence of statute the governmental-proprietary test 
has been applied in determining liability to employees of local 
government for injuries arising out of the employment. City of 
Bowling Green v. Bandy, 208 Ky. 259, 270 S.W. 837 (1925). 
Where municipal activity was considered ministerial or corporate 
the usual common law rules governing liability of the master 
have been applied. 

In 1944 forty-six states had workmen’s compensation laws 
which covered some or all public employees and over thirty of 
which applied to local as well as state employees. Leifur Magnus- 
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son, Workmen’s Compensation for Public Employees 5-7 (Pub. 
Adm’n. Serv. No. 88, 1944). See also Dean A. Esling, “The 
Relationship between Municipal Employment and Workmen’s 
Compensation” 21 Chi.-Kent L.Rev. 209 (1943). The majority 
of statutes applicable to local government are compulsory. In at 
least one state, Kansas, the law is elective as to hazardous em- 
ployment (election not to come under act denies employer com- 
mon law defenses) and otherwise voluntary (common law de- 
fenses not affected by choice). In Maine an otherwise compul- 
sory act is elective as to towns. Several states extend the cover- 
age only to hazardous employment. 

Workmen’s Compensation acts usually exclude elected officers. 
Appointive officials are excepted by some. Peace officers have 
generally been considered officers within the meaning of the 
statutory exception. Edwin O. Stene, “The Application of State 
Workmen’s Compensation Laws to Public Employees and Offi- 
cers” 17 Minn.L.Rev. 162 (1933) . In Louisiana a policeman is an 
“official” for this purpose. Hall v. City of Shreveport, 157 La. 
589, 102 So. 680 (1925). 

If the given statute simply includes municipalities vrithin the 
definition of “employer” does the act apply to governmental as 
weU as proprietary functions? The Kentucky answer is “no”. 
City of Bellevue v. Hall, 295 Ky. 57, 174 S.W.2d 24 (1943). See, 
in contrast, the authorities cited by Stene, op. cit. supra, at 166- 
167. 

Provisions of workmen’s compensation laws relating particu- 
larly to public employees call for the special attention of a 
student of local government law but, otherwise the public 
character of an employer will make little difference in the solu- 
tion of siich legal problems as may arise. Thus, questions as 
to whether the injury arose out of and in the course of the 
claimant’s employment are not likely to be specially affected by 
the public or private character of the employer. City of Chicago 
V. Industrial Commission, 389 111. 592, 60 N.E.2d 212 (1945) 
(Risk of the street deemed risk of employment of license investi- 
gator making rounds on foot); Otto v. Independent School Dis- 
trict, 237 Iowa 991, 23 N.W.2d 915 (1946) (Janitor who fell on 
icy sidewalk en route to work not injured in course of employ- 
ment; five-to-four decision). For a wealth of case citations see 
McQuillin, Mun.Corps. § 2790 (Supp.1947). Concerning the once 
rather vexing question of the status of relief workers see Thelma 
Brook and Harold M. Simon, “Relief Workers and Workmen’s 
Compensation” 36 Ill.L.Rev. 773 (1942). 
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C. Current Developmeivits 

The action of Congress in adopting the Federal Tort Claims 
Act (60 Stat. 842) in 1946 was a major step in establishing gov- 
ernmental responsibility in tort in this country. The act proceeds 
to waive immunity in general terms and then spelt out tw'elve 
exceptions. The net effect is a very substantial extension of the 
area of liability. The heads of departments and agencies may 
adjust and settle claims of $1000 or less but compromise and 
settlement after suit begun is made a function of the Attorney 
General subject to the approval of the court. Action may be 
prosecuted in a district court on a claim for any amount without 
jurisdictional minima. Experience thus far under the act pro- 
vides no ground for concern that the Government will be flooded 
with non-meritorious claims or that the liabilities established will 
be financially onerous. See Comment 9 Ohio St.L.J. (1948). 
The act establishes a one-year period of limitations but contains 
no separate requirement as to prompt filing of notice of claim. 

One of the principal difficulties in extending local government 
responsibility in tort has been the fear that ruinous tort liabilities 
might be established against small units. The available adminis- 
trative studies do not bear this out. George A. Warp, “Tort Lia- 
bility Problems of Small Municipalities” 9 Law & Contemp. Prob. 
363 (1942), In order to allay the fears of those who would not 
accept Mr. Warp’s conclusion, Professor Borchard has suggested 
that by statute a state fund be established, that local units with 
gross annual revenues from taxation of less than $250,000 pay 
two per centum of those revenues into the fund in lieu of their 
liability under a general tort liability act and that the state as- 
sume any liability beyond the amount so contributed. Edwin 
Borchard, “Proposed State and Local Statutes Imposing Public 
Liability in Tort” 9 Law & Contemp. Prob. 282, 308 (1942). 
Perhaps it would be a more acceptable approach to leave liability 
unlimited and proceed on an insurance principle. If, as some have 
suggested, liability insurance coverage provided by private com- 
panies is too expensive, the alternative of a special state liability 
insurance plan for local units deserves consideration. 
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SECTION 4. ADMINISTRATIVE ASPECTS 

“The law office of the municipality is almost necessarily the ad- 
ministrative center for the handling of tort claims. Unlike mat- 
ters sounding in contract, where controllers and auditors may 
take the final role of arbiters, the tort claim is passed on to the 
law officer because of its indefiniteness, especially in personal in- 
jury cases. This indefiniteness arises because of the unliquidated 
character of the claim, and because tort liabilities are developed 
by case law rather than by statute law. The law officer weighs 
the probabilities of liability or non-liability and advises the dis- 
bursing authorities accordingly.” Leon T. David and Patterson 
H. French, “Public Tort Liability Administration: Organization, 
Methods and Expenses” 9 Law & Contemp.Prob. 348-349 (1942). 

“Law departments, even in small municipalities, play a domi- 
nant role in the administration of tort claims. In the great ma- 
jority of cases, they are vested with what amounts to the final 
deciding authority. Their recommendations as to rejection, set- 
tlement, and litigation are seldom overruled. Indeed, most claim- 
ants apparently have no thought of prosecuting their claims 
beyond the administrative stage, for only about one seventh of 
them resort to litigation. It would seem that the greater number 
of claimants merely present their grievances and then stand by 
in the hope that the mimicipality, acting through its law depart- 
ment, will see that justice is done.” George A. Warp, “Tort 
Liability Problems of Small Municipalities” 9 Law & Contemp. 
Prob. 363, 365 (1948) . Rarely, however, is the local law officer 
empowered to take final action on a daim. He investigates and 
may conduct negotiations looking to a settlement but the local 
governing body, after receiving his recommendation, decides 
whether to allow the claim, compromise or reject it. 

In large cities the volume of tort claims, especially where trans- 
portation and other utility facilities are operated, is such that the 
administration of tort claims has become highly specialized. Los 
Angeles with 400 square miles of area is a far cry from the village 
in which every accident becomes a matter of common knowledge. 
The big city can meet its problem only by organization, systema- 
tic administration and skillful handling of particular claims. Not 
uncommonly investigation and negotiation will be the respon- 
sibility of one division of the law department and all litigation of 
another. The investigators will have to support the litigation di- 
vision, of course, if a claim reaches the law-suit stage. In Cleve- 
land the municipal transit system is administered by a transit 
board which has a separate legal staff. Not unlike a great pri- 
vate utility, the transit system has a highly organized accident 
bureau. Its administration is under the general counsel. Within 
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the bureau are investigating, adjusting and medical sections. 
Oliver Schroeder, Jr., “Administration of Municipal Tort Lia- 
bility in Qeveland” 9 Ohio St.L.J. 412 (1948) . 

Even the most efficient organization will be up against it im- 
less notice of a claim is received while the event is still fresh. If 
notice is not required, the claimant may perfect his case immedi- 
ately after the accident and then spring it upon the local unit 
just before the period of limitations expires. Recognition of this 
disadvantage has brought about the enactment in some thirty 
states of statutes which require the filing of notice of tort claims 
against municipalities (and, in some instances, other types of 
local units) within a limited period after the claims arose. For 
citations see Schroeder, op. cit. supra, at 429, and Henry S. Sahn, 
“Tort Notice of Claim to Municipalities” 46 Dick.L.Rev. 1 (1941) . 
The period varies from ten days to six months. In Connecticut 
and Meissachusetts only ten days are allowed for claims for in- 
juries due to ice or snow, and longer periods for other claims. 
While, as Mr. Schroeder has stated, the courts have found in 
the notice statutes a number of objectives, the gist of the matter 
is that they attempt to place the local unit on a relatively equal 
footing with the claimant in developing the factual aspects of the 
claim. A number of these enactments apply only to claims based 
on the condition of public ways. Perhaps this is the type of case 
where the basis for notice is clearest since representatives of the 
unit are not likely to have been on the scene. It is important to 
the unit that there be time for investigation between filing of no- 
tice and institution of suit. That is why Section 244 of the New 
York Second Class Cities Law, for example, forbids the commence- 
ment of an action upon a claim until the expiration of three 
months after service of the notice. 

NEUNSCHWANDER V. WASHINGTON SUBURBAN 
SANITARY COMMISSION 

Court of Appeals of Maryland, 1946. 187 Md. 67, 48 A.2d 593. 

Delaplaine, Judge. This suit was brought by Doris Neuen- 
schwander in the Circuit Court for Prince George’s County 
against Washington Suburban Sanitary Commission and the 
Mayor and City Council of Hyattsville to recover damages for 
injuries sustained on June 23, 1944, when she stepped upon the 
metal top of a sewer manhole along the sidewalk on Madison 
Street in Hyattsville. She alleged in her declaration that the 
metal top turned upwards, thrusting her left leg into the manhole, 
throwing her to the ground, and severely wrenching her body; 
and that she has suffered continuous pain, has spent large sums 
of money for medical and hospital treatment, and has been ad- 
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vised to undergo a surgical operation. She further alleged that 
the manhole was maintained negligently by defendants and was 
in an unsafe condition for pedestrians. Defendants pleaded that, 
because of the fact that they are municipal corporations, they 
are not liable for damages. Plaintiff demurred to the pleas, 
and the Court sustained the demurrers on the ground that the 
declaration failed to allege that defendants knew or should have 
known of the defective condition. 

The law is established that a municipal corporation may be 
held liable for injuries caused by its negligence in failing to keep 
the streets and sidewalks under its control reasonably safe for 
travel in the ordinary manner, and in preventing and removing 
any nuisance affecting their use and safety. Cordish v. Bloom, 
138 Md. 81, 85, 113 A. 578; Mayor and City Council of Balti- 
more v. Eagers, 167 Md. 128, 136, 173 A. 56; Mayor and City 
Council of Baltimore v. Thompson, 171 Md. 460, 189 A. 822. But 
a municipal corporation is not liable for injuries caused by the 
defective condition of a street, unless it is shown that it had 
actual or constructive notice of such condition. Constructive 
notice is such notice as the law imputes from the circumstances 
of the particular case. It is the duty of municipal authorities 
to exercise active vigilance over the streets to see that they are 
kept in a reasonably safe condition for public travel. After a 
street has been out of repair so that the defect has become 
known and notorious to those traveling the street, and there 
has been full opportunity for the mimicipality to learn of its 
existence and repair it through its agents charged with that 
duty, the law imputes notice to it and charges it with negligence. 
Keen v. Havre de Grace, 93 Md. 34, 48 A. 444; City of Annapolis 
V. Stallings, 125 Md. 343, 93 A. 974; Com’rs of Delmar v. Vena- 
bles, 125 Md. 471, 476, 94 A. 89. But the declaration in a suit 
against a municipal corporation alleging injuries caused by a 
defect in a street need not expressly allege that the corporation 
had notice of the existence of such defect, for the charge of neg- 
ligence implies a failure of the corporation to repair the street 
after actual or constructive notice of the need for such repair, 
and no such allegation is included in the form of declaration rec- 
ognized by statute as sufficient in a case of this nature. Code 
1939, art. 75, sec. 28(37); Washington, B. & A. Electric R. Co. 
V. Cross, 142 Md. 500, 505, 121 A. 374. 

After the Court sustained the demurrers to the declaration, 
plaintiff filed an amended declaration. The first count was simi- 
lar to the original declaration, but the second count alleged that 
defendants knew or, by the exercise of reasonable care, should 
have known of the dangerous condition of the manhole and 
metal top. In the meantime defendants learned that the Legisla- 
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ture of Maryland had passed an Act in 1943, applicable to Prince 
George’s County, providing that no suit for damages shall be 
maintained against a municipal corporation unless written no- 
tice of the claim shall be presented within 90 days after the in- 
jury or damage is sustained. Defendants accordingly withdrew 
their pleas and filed demurrers alleging that plaintiff had failed 
to comply with the Act of 1943. The Act provides: “No action 
shah be maintamed and no claim shall be allowed against any 
county or municipal corporation of Maryland, for unliquidated 
damages for any injury or damage to person or property un- 
less, within ninety days after the injury or damage was sus- 
tained, written notice thereof setting forth the time, place and 
cause of the alleged damage loss, injury or death shall be pre- 
sented either in person or by registered mail by the claimant, 
his agent or attorney, or, in case of death, by his executor or 
administrator, to the City Solicitor of Baltimore City, the County 
Commissioners, or the corporate authorities of the municipal 
corporation, as the case may be. The provisions of this section 
shall only apply to Caroline, Montgomery and Prince George’s 
Counties.” Acts of 1943, ch. 809, Code Supp.1943, art. 57, 
sec. 18. 

On account of plaintiff’s failure to allege compliance with the 
statute, the Court sustained the demurrers and entered judgment 
for defendants. It has been questioned on this appeal whether 
Washington Suburban Sanitary Commission is a municipal cor- 
poration within the contemplation of the Act. The word “mu- 
nicipal” is derived from “municipium,” a city having the right 
of Roman citizenship, governed by its own laws in respect to 
local affairs but united to the republic by ties of sovereignty 
and general interest. Likewise in the early law of England, the 
term was applied to self-governing cities and towns. In later 
years, however, its application was extended to include the in- 
ternal government of the State. So, a municipal corporation is 
now defined as a department of the government of the State, 
created by the Legislature with political powers to be exercised 
for the public welfare. Hence, this Court recognizes that the 
term “municipal corporation” is synonymous with “public cor- 
poration.” Phillips V. City of Baltimore, 110 Md. 431, 438, 72 
A. 902, 25 L.R.A.,N.S., 711. In addition, the word “municipality” 
is frequently used as a synonym of “municipal corporation.” 
Lease v. Upper Potomac River Commission, 179 Md. 543, 20 
A.2d 498; 1 McQuillin, Municipal Corporations, 2d Ed., sec. 128. 
It is universally recognized that every municipal corporation is 
subject to absolute control by the Legislature. However great 
or small its sphere of action, it remains the creature of the State 
exercising privileges and powers subject to the sovereign will. 
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Johnson v. Luers, 129 Md. 521, 99 A. 710; City of Trenton v. 
State of New Jersey, 262 U.S. 182, 43 S.Ct. 534, 537, 67 L.Ed. 
937, 29 A.L.R. 1471. The Maryland Legislature has declared 
the county commissioners of every coimty in the State to be a 
corporation (Code 1939, art. 25, sec. 1), and the Court of Ap- 
peals considers them to be a municipal corporation. Talbot 
County Com’rs v. Queen Anne’s County Com’rs, 50 Md. 245, 259; 
Gordon v. Com’rs of Montgomery County, 164 Md. 210, 213, 164 
A. 676; Maryland Racing Commission v. Maryland Jockey Club, 
176 Md. 82, 87, 4 A.2d 124, 479. Compare Clauss v. Board of 
Education of Anne Arundel County, 181 Md. 513, 30 A.2d 779. 

The attributes of a municipal corporation are possessed by 
Washington Suburban Sanitary Commission to an extent amply 
sufficient to bring it within that designation. It was created in 
1918 by an Act of the Legislature, Laws 1918, c. 122, by which 
the members of the Commission were constituted a body corpo- 
rate with authority to construct, maintain and operate systems 
for watpr supply, sewerage, drainage, and refuse collection and 
disposal in a designated sanitary district in Montgomery and 
Prince George’s Counties. The Sanitary Commission has au- 
thority to appoint all employees necessary to carry out the pur- 
poses of the Act. It can purchase land and exercise the power 
of eminent domain. It is also empowered to issue bonds, and 
to determine the amount to be raised by taxation for its pur- 
poses in Montgomery and Prince George’s Counties. It is ex- 
pressly authorized to enter into contracts with the Commission- 
ers of the District of Columbia or other Federal officials for the 
connection of its water supply, sewerage and drainage systems 
with those of the District of Columbia in order to obtain water 
by purchase from the District of Columbia or to dispose of the 
sanitary district’s sewage and drainage. There is no question 
that the Legislature had authority to create this municipal cor- 
poration and to vest it with appropriate powers to carry on its 
work essential to the health and welfare of the people in the des- 
ignated district. Dahler v. Washington Suburban Sanitary Com- 
mission, 133 Md. 644, 106 A. 10. Of course, if an agency is 
formed to operate a water supply or sewerage system merely as 
an auxiliary of a city or county government, it would not be a 
municipal corporation, because it is not vested with political 
powers. O’Leary v. Board of Fire & Water Com’rs of Marquette, 
79 Mich. 281, 44 N.W. 608, 7 L.R.A. 170, 19 Am.St.Rep. 169. 
But a water supply or sanitary district is unquestionably a mu- 
nicipal corporation when it is incorporated by the Legislature 
and clothed with essential powers to serve as a separate depart- 
ment of the State. Gasaway v. North Branch Lake Fork Spe- 
cial Drainage District, 339 111. 103, 170 N.E. 721; Chicago & 
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Eastern niinois R. Co. v. Sanitary District of Bloom Township, 
350111. 542, 183 N.E. 585; Sternberg v. Wakonda Drainage and 
Levee District, 7 Cir., 33 F.2d 451. We specifically hold that 
Washington Suburban Sanitary Commission is not deprived of 
its status as a municipal corporation by the fact that its terri- 
torial limits are embraced within the limits of Montgomery and 
Prince George’s Counties. This status is analogous to those 
situations in Connecticut where a town is coterminous in terri- 
tory with a city, and yet both the town and the association are 
held to be municipalities possessing individual, through some- 
what interrelated, attributes and each exercising distinct powers 
and performing different duties. Sachem’s Head Property Own- 
ers’ Ass’n V. Town of Guilford, 112 Conn. 515, 152 A. 877. 

It is a fundamental doctrine that the Legislature may grant 
or deny to individuals a right of action against municipal cor- 
porations for injuries resulting from the negligent manner in 
which streets are maintained. When the Legislature creates a 
municipal corporation as part of the machinery of government 
of the State, it is within its province to adjust the relative rights 
of the corporation and the citizens. The Legislature has thus 
the power to enact a statute requiring that, before suit for dam- 
ages shall be instituted against a municipal corporation, a writ- 
ten notice of the claim shall be presented to the municipal au- 
thorities within a specified period after injury or damage is sus- 
tained. Engle V. Mayor and City Coimcil of Cumberland, 180 
Md. 465, 470, 25 A.2d 446; MacMuUen v. City of Middletown, 
187 N.Y. 37, 79 N.E. 863, 11 L.R.A.,N.S., 391. In order to main- 
tain such an action, the declaration must allege that the notice 
prescribed by the statute was duly presented for the notice is a 
condition precedent to the right to maintain the suit. If the 
declaration does not contain such an allegation, the defendant 
can object either by demurrer or plea. Engle v. Mayor and City 
Council of Cumberland, 180 Md. 465, 469, 25 A.2d 446; Green- 
leaf V. Inhabitants of Norridgwock, 82 Me. 62, 19 A. 91; Forbes 
V. Town of Suffield, 81 Conn. 274, 70 A. 1023; Reinig v. City of 
Buffalo, 102 N.Y. 308, 6 N.E. 792; Daniels v. Racine, 98 Wis. 
649, 74N.W. 553. ... 

Since the Act is constitutional, and plaintiff failed to allege 
that she presented the written notice as required by the Act, 
the judgment for defendants must be affirmed. 

Judgment affirmed, with costs. 
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Where notice has actually been filed, there is reason for some 
indulgence as to the technical sufficiency of the notice so long 
as the substance is there. Smith v. Birmingham, 243 Ala. 124, 
9 So.2d 299 (1942) ; Gannon v. Fitzpatrick, 58 R.I. 147, 191 A. 
489 (1937) ; Duschaine v. City of Everett, 5 Wash.2d 181, 105 
P.2d 18, 130 A.L.R. 134 (1940) . A local unit might, but not in 
fairness, fail to notify a claimant of a material defect in his no- 
tice and “sit out’’ the filing period. There is authority that no- 
tice may not be waived. Hall v. City of Los Angeles, 19 Cal.2d 
198, 120 P.2d 13 (1941) ; King v. City of Boston, 300 Mass. 377, 
15 N.E.2d 191 (1938). Contra: Cole v. City of Seattle, 63 Wash. 
1, 116 P. 257 (1911) . Suppose the unit had received notice from 
other sources and made a prompt and complete investigation? 
The cases are divided on the question whether a notice of claim 
provision binds an infant. See Note 29 Calif.L.Rev. 243 (1941). 
Perhaps an exception is desirable, but is it permissible interpre- 
tation for a court to read an exception into an act? See Heyser 
V. Brown, 299 Ky. 82, 184 S.W.2d 893 (1945) (the opinion in 
this case contains a valuable collection of cases). 

Once aware of a claim it is up to the unit as is true of large 
private organizations, through investigation (of the law de- 
partment, co-operation of other departments, e. g.— -police and 
street, in a city) and skillful negotiation, to deal with the claims 
submitted. As the studies noted at the outset of this chapter 
have disclosed, local policy varies as to settlement before suit. 
Boston has had a stiff attitude, Austin a liberal one. In any 
unit, geared to the task, whether large or small, much can be 
said for the liberal approach, since tort litigation is expensive, 
time-consuming and very unpredictable. 
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ty, 176 

FEDERAL LOCAL UNITS, 

Bridge commissions, 35 
District of Columbia, 34 
Indian tribes, 85 

FINANCE, 

See Bond Transcript, Bonds, 
Borrowing, Budgets and Ap- 
propriations, Investors* Safe- 
guards, Revenue, Special As- 
sessments, Tawation 
Financial organization, planning 
and administration, 427 

FORECLOSURE,' , 

See Remedies against Local Gov- 
ernment 

FORII AND STYLE OF LOCAL 
MEASURES, 

Amendment or revision; reproduc- 
ing provision as changed, 393 
Body or purview, 403, 406 
Codification, 404-406 
Ordaining clause, 403, 404 
Ordinances and resolutions dis- 
tinguished, 403 


FORM AND STYLE OF LOCAL 
MEASURES— Oont’d, . 
Ordinances, formal parts of, 403- 
406 

Preamble, 404 

Title, 403, 404, 406 

Title; expression of subject, 393 

FUEL YARDS. AND GASOLINE 
FILLING STATIONS, 831 

GOVERNMENTAL STRUCTURE 
AND POWERS,, CHANGES IN, 
209-214 

HEALTH, 

See Sanitation and Health 

HISTORY, 

American Local Government, 9-15 
English Local Government, 1-9 

HOME RULE, 

Annexation, 204, 205, 214, 240-243 
Borrowing power, 100-103 
Charter-making procedure, 76, 79- 
82 

Civil Service, 85, 326 
Constitutional and legislative home 
rule distinguished, 74 
Elections, local regulation of, 82-88 
Eminent domain, procedure of, 
112-114 

Fire protection as a state concern, 
50 

General laws, conflict with, 103- 

108'' ■ , 

Health and sanitation as state 
concerns, 115-119 

Health, state-established health 
districts co-terminous with mu- 
nicipalities, 127-131 
Home rule movement, 74-79 
Home rule states, listing of, TT 
Local finance, lOO-'lOS 
New Jersey rejects, 78 
Police administration as a state 
concern, 88-95 
Preferential voting, 85 
Private , law, enactment of by mu- 
nicipality, 109-112 
Proportional representation, 82-88 
Slum clearance and urban rede- 
velopment, 100 

Special assessments, controlling ef- 
fect of municipal provision as to 
lien of, 109-111 

Speed of vehicles, regulation of, 
96-100 
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HOME RULE-~C^nt’d, ' 

Taxation, 100-102 

Traffic, regulation of, 103-108 

Woman suffrage, 85 

HOSPITALS, FEDERAL AID FOR, 
827 

HOTELS, 832-836 
HOUSING, 

Co-operation contract, specific en- 
forcement of, 172 
Federal aid, 920-922 
General comment, 919-922 
Housing authorities, 920-922 
Tort liability of housing authori- 
ties, 1013-1018 

ICE PLANTS, 831 

IMPROVEMENT, SERVICE AND 
CONSERVATION DISTRICTS, 
Financing of, 32, 33, 460 
Functions of, 32 
Organization, methods of, 32 

INCOME FROM ENTERPRISES, 
Sewer charges, 476 
Utility revenues, 476 

INDUSTRIAL AND COMMERCIAL 
FACILITIES, 

Advertising, 828 
^‘Booster,” employment of, 829 
Construction of facilities for lease 
to private industry, 830, 831 
Donations and lending of credit, 
827, 828 

Fuel yards and gasoline filling sta- 
tions, 831 

Governmental entry into industrial 
and commercial activity, 831-836 
Hotels, 832-836 
Ice plants, 831 

Tax concessions to new industry, 
829, 830 

INITIATIVE AND REFERENDUM, 
Administrative matters, application 
to, 409-419 

Appropriation measures, 408 
Bond ordinance; amendments fav- 
orable to borrower deemed ad- 
ministrative, 409-419 
Measure making amendment leg- 
islative in character subject to 
referendum, 409-419 
Emergency measures, 408 
Popular legislation; general com- 
ment, 407-409 


INITIATIVE AND ' REFERENDUM 
— Cont’d, 

Procedure, 409-410 
Repeal of popular legislation by 
governing body, 408-409 

INJUNCTION, 

See Remedies against Local Gov- 
ernment 

INTERGOVERNMENTAL RELA- 
TIONS, 

See State-Local Relations, Fed- 
eral-Local Relations and Inter- 
local Relations 

Study of under Federal Legislative 
Reorganization Act, 200 

INTERLOCAL RELATIONS, 

See Extraterritoriality 
Conflict of jurisdiction ; city park- 
ing meters on county seawall 
boulevard, 131-137 
Consolidation ; city-county consoli- 
dation and separation, 175 
Cooperation, 157-175 
Financial aid to a related local 
unit, 157-172 

Municipal leagues and similar 
associations, 172-174 
Duplication and overlapping, 127- 
137 

Functional consolidation, 126, 127, 
174 

Health district coterminous with 
city, 127-131 

Special assessments against prop- 
erty of another unit, 138 
Taxation of another unit, 137, 138 
^ Urban fringe, a crucial zone, 126 

INVESTORS^ SAFEGUARDS, 
Attorney-general review, 591 
Curative or validating legislation, 
618-622 

Estoppel by receipt of benefits and 
payment of interest on non-nego- 
tiable revenue bonds, 652, 653 
Estoppel by recital ; bonds issued 
to refund unauthorized bonds, 
599-607 

Demise of independent federal 
rule, 598, 604, 607-612 
General comment, 597, 598 
Statutory estoppel or incontesta- 
bility provision, 612 
Federal jurisdiction; independent 
decision where bonds issued 
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INVESTORS’ SAFEGUARDS— Ct’d, 
prior to adverse state court rul- 
ing on state law, 607-612 
Pre-issue administrative review, 
590, 591 

Pre-issue judicial review; valida- 
tion proceedings, 591-597 
Short statute of limitations, 612- 
618 

JUDICIAL CONTROL, 36-39 

JUSTICES OF THE PEACE, 
Historical notes on, 3, 4, 7 

LABOR RELATIONS, 

See Unionization 

LAND USE CONTROL, 

See Planning, Piihlic Safety 
Bowling alleys, 835-841 
License technique; effect on nui- 
sance question, 839-841 
Nuisance technique, 835-841 
Private; restrictions in deeds, 861, 
862 

Public land acquisition ; excess 
condemnation, 918, 919 
Public safety; dilapidated build- 
ings, 841 ' 

Sanitation and health; effect of 
control upon only economic 
use to which land adopted, 
842-847 

Exclusion of brickyard from 
residential area, 842-847 
Sanitation, safety and health meas- 
ures; general comment, 841, 842 
Smoke; regulation with reference 
to volatile content, 847-854 

LAWMAKING BY LOCAL BODIES, 
See Legislative Organization and 
Procedure, Form and Style of 
Local Measut'es, Initiative and 
Referendum 

Private law, 109-112, 367 
Range and effect of local measures, 
367, 368 

Sanctions ; criminal ; local power 
to make an act a misdemeanor, 
422-426 

Pines; enfoi-cement by civil ac- 
tion, 423 

Necessity of, 420-422 
Types of, 419 


LEGISLATIVE ORGANIZATION 
AND PROCEDURE, 

Committees ; power of inquiry, 
396-400 

Constitutional provisions on sul)- 
ject usually inapplicable to lo- 
■ cal lawmaking, 387 
Contempt of legislative body or 
committee; power of body to 
punish for, 401, 402 
Continuity of legislative body, 380, 
381 

Fact-finding, 371, 372, 396-402 
Compelling attendance of wit- 
nesses or production of papers, 
396-402 

Independence of executive, 396- 
400 

Hearing, 373, 387, 388 
Illustrative statutory and charter 
provisions, 369-374 
Journal, conclusiveness of, 388-392 
Journal, requirement of, 371, 372 
Meetings, 370-373, 378-381 
Adjourned, 379, 380 
Place of, 380 
Regular, 378 
Special, 378, 379 

Popular lawmaking ; New England 
towns, 368 

Publication as step in process of 
enactment, 396 

Publication of measures adopted ; 
estoppel and laches based on,- 
394-396 

Qualifications and election of mem- 
bers; jurisdiction of legislative 
body, 369, 370, 372, 374-378 
Qualifications and election of mem- 
bers; standing of body to deter- 
mine where all or majority of 
seats involved, 376, 377 
Quorum, 370, 381, 382 
Quorum; counting presiding ofii- 
cer, 382 

Effect of non-participation or de- 
parture of members, 381 
Indefinite body, 381 
Readings, 388, 392 
Signing; approval or authentica- 
tion, 388 

Vote, 371, 382-387 
Roll call; ayes and nays, 383- 
387 
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LIBRARIES, 

See Cultural mid Reot'eational Far 
ciUfies 

.LICENSES,', 

See Land U se Control, Trade Regu- 
lation 

LOCAL AND SPECIAL LEGISLA- 
„ TION,. ' / 

Classiflcation, 60-72 
Curative or validating acts, 65-72 
Illustrative constitutional prohibi- 
tion upon, 58, 59 

Publication of notice of intention 
to apply for enactment of, 72 
Severance taxes levied by local 
units in Pennsylvania, 449 
Uniform operation requirement for 
laws of general nature, 63 

' MANDAMUS, 

See Remedies against Local Gov- 
ernment 

MERIT SYSTEM, 

See Civil Service 

MILK, REGULATION OP CONDI- 
TIONS OP PRODUCTION OP, 
140-144 

MOB VIOLENCE, TORT LIABIL- 
ITY POR, 1034-1036 

MOTOR VEHICLES, TORT LIA- 
BILITY ARISING PROM OPER- 
ATION OP, 1030 

MUNICIPAL CORPORATIONS, 
Definition, 16, 17 
Tort liability, 1018-1024 

MUNICIPALITIES, 

American, historical notes on, 10- 
15 

Governmental structure, 23, 24 
Objectives, 22, 23 
Organization, 202-205 
Illinois procedure, 202, 203 
Priority in relation to annexa- 
tion proceedings by existing 
unit, 204, 205 

Virginia procedure, 203, 204 

.NUISAITOES,:;'';:'',:^ 

See iMnd Use Control, Tort Lim 
‘bility 

OFFICERS, 

Accountability in general, 289 
Accountability of fiscal officer for 
acts of subordinates, 300-304 


OFFICERS— ConPd, 

Accountability of fiscal officer for 
bank deposits, 304, 305 
Civil liability, 289-305 
Administrative ofiicers, 296-299 
Effect of advice of counsel, 294 
Effect of bad motives, 299 
Judicial officers, 289, 290, 297- 
299 

Jurisdictional facts formula, 290, 
298, 299 

Legislative officers, 290-296 
Legislative officers for improper 
appropriation of public funds, 
291-296 

Legislative officers performing 
administrative acts, 291-296 
Relation to govei’iimental liabil- 
ity, 290, 291 

Respondeat superior, 305 
Civil service status ; city attorney, 
264-267 

Collateral attack on office by chal- 
lenging constitutionality of stat- 
ute creating it, 272-275 
Collateral attack on official acts 
done before invalidation of stat- 
ute creating office, 275-277 
Collateral attack on organization 
of board or commission based on 
status of particular member, 
277-279 

Compensation; de facto officers, 
283 

Fee system, 279 

Participation in raising own sal- 
ary, 280-282 

Prohibition on extra after serv- 
ice rendered, 55, 279, 280. 
Restrictions on changes during 
term, 280 

Right of de jure to recover from 
de facto officer, 283-289 
Right to salary for of 

wrongful exclusion, 283-289 
Wrongfully excluded officer; 
rule of avoidable consequences, 
283 

Criminal sanctions, 306 
De facto; under unconstitutional 
statute, 272-277 

Violator of dual office-holding 
provision, 263 

De jure officer, whether de facto 
officer may appoint, 277 
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OFFICERS— Cont’d, 

Disqualification to vote on ques- 
tion involving ofiicer’s personal 
„ interest, 282 ■ 

Distinction between officer and em- 
ployee, 256-262, 264-267 
Dual office-bolding; common law 
rule as to incompatible offices, 
256-261 

Constitutional and statutory pro- 
hibitions on, 262-264 
Fiscal ; liability without fault for 
funds in their custody, 300- 
304 

Setting off claim on bank deposit 
against pflicer’s personal obli- 
gation to bank, 304, 305 
Holding-over clause, effect of where 
incumbent’s re-election contested, 
287-289 

Incompatible ofiic*es; city attorney 
and city judge, 255-261 
Nepotism, 271 
Political activity, 306, 307 
Property interest in office, 308-313 
Qualifications ; party affiliation 
governing appointment to bi- 
party body, 260 
Residence, 271 
Recall, 317 
Removal, 

By abolition of office, 308 
By amotion, 307 
By civil suit, 308 
By executive, legislative or ad- 
ininistrative authority, 307- 
317 

By impeachment, 307 
Opportunity to be heard, 308-313 
Power of appointing authority 
where teniu’e not prescribed by 
law, 313-317 

Selection ; long ballot, 267 
Reconsideration of confirmation, 
268-271 

Selection under manager plan, 267 
Statute as to required vote in lo- 
cal governing body not control- 
ling as to eligibility to vote, 282 
Suspension, 318 

Tenure, hold-over clause, 263, 264 
Tenure; where not prescribed by 
law, 313-317 

OFTIONAI. CHARTER' LAWS, 
General comment, 73, 74 
Optional county government, New 


ORDINANCES,^ 

See Lmimialcing hy Local BoMes 
PARISHES, 

English, historical notes on, 4, 5 
PARKING, 

Congested areas ; prohibition of 
parking, 755-766 

Impounding illegally parked vehi- 
cles, 760 

Off-street parking space; illustra- 
tive zoning ordinance, 768-771 
Private action required by zon- 
ing, 768-771 

Private facilities under public 
parks or squares, 772-784 
. Public facilities, 771, 772 

Financed by parking meter re- 
ceipts, 772 

Financed by special assess- 
ment, 771, 772 
Parking meters, 761-768 

PARKS, 

Land subdivision ; requirement 
that park be laid out, 797 
Parking facilities under; consist- 
ency with dedication, 772-784 
Public discussion; use of sound 
trucks, 787-796 

PERSONNEL, 

See Officers and Employees 

PLANNING, 

Background, 698, 699 
Base map, 701 

Housing in the community plan,. 
704 , 

Land subdivision control ; approval 
of plats, 706-710 
Recording of plats, 710 
Requirements for approval of 
plats, 707-709 
Land use plan, 696, 697 
ISIapped streets, restrictions against 
building in, 710, 712-718 
Official map, 701, 702, 712-718 
Organization and administration,, 
711, 712 

Planning body, organization of,. 
700, 701 

Plaiming function ; general com- 
ment, 695-711 

Preparation of community plan,. 
702-704 

Public relations, 705, 706 
Services and facilities, 697 
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OP WRIT OP AGAINST ADMIN- 
ISTRATIVE ACTION, 94 

PROPERTY-OWNER ' CONSENT 
PROVISIONS, 

See Zo-mng 

■PUBLIC 'morals, : PROTECTION 

:;\op, 

Cigarettes ; licensing wiiolesalers 
to implement ban on sale to mi- 
nors, 95D“9r>2 

Cigarette vending machines, pro- 
hibition of, 953 

Movie censorship; administrative 
discretion, 953-957 
Pool rooms, prohibition of, 953 

PUBLIC SAFETY, 

Building codes ; adoption by refer- 
ence, 855 

House trailers ; housing short- 
age, 859-861 
State and local, 854-856 
Building regulation; general com- 
ment, 854-856 

Sprinkler systems in multiple 
dwellings, 856-859 

QUASI-CORPORATIONS, 

Definition, 16 

Tort liability, 1008-1018 

RECEIVERSHIP, 

See Re^nedies agamsf Local Gov- 
ernment 

RECREATIONAL FACILITIES, 

See Cultural and Reci'eational Far 
duties 

REDEVELOPMENT, 

Federal aid, 923 
Legislation; current, 923-935 
Earlier developments, 922, 923 
Procedure, 926, 927 
Town and Country Planning in 
England, 924 

REMEDIES AGAINST LOCAL 
GOVERNMENT, 

See DeM Adjustment 
Accounting ; revenue bonds ; trust 
theory, 638-654 

Unitary accounting to holders of 
revenue bonds, 638-654 
Current expense items in budget; 
freedom from judicial review, 
627-629 

Current expenses ; priority over 
debt charges, 627-629 


GOVERNMENT— ContM, 

Debt charges ; priority over cur- 
rent expenses ; Ohio law, 629- 
636 

Execution and garnishment, 623- 
628 

Federal jurisdiction; equitable 
remedial rights doctrine, 661- 
664 

Quo warranto, 225n 
Special problems of, 659-664 
Specific enforcement of public 
duties, 660-661 
Foreclosure, 656-658 
Local unit as garnishee, 623 
Mandamus and mandatory injunc- 
tion, 636-638 

Mandamus to compel provision for 
payment; effect of proposed re- 
funding of current maturities, 
629-636 

Operating trusteeship, 655, 656 
Priorities among creditors, 658, 
659 

Prohibitory injunction, 638 
Receivership ; liquidating, 656 
Operating, 654, 655 
Recourse against individual in- 
habitants, 623, 624 
Revenue bonds; general liability 
for misuse of special funds, 638- 
654 

Special assessment bonds; general 
liability for misuse of special 
funds, 644 

RETIREMENT PLANS, 

See Employees 

REVENUE ; 

See Income from Enterprises^ 
Service Charges, Special As- 
sessments, TcKDation 
General comment, 441-444 
Revenue-anticipation borrowing, 
476-479 

State sharing of taxes with local 
units, 442, 443 

REVENUE BONDS, 

See Bonds, Tass and DeM Limita- 
tions 

SANITATION AND HEALTH, 

See Land Use Control 
Health district organization and 
personnel, 127-131 
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SANITATION AND HEALTH 
, Cont’d, ; 

Sewage, treatment and disposal of, 

State concerns, 115-119, 127-131 

SCHOOL DISTRICTS, 
Decentralization of school adminis- 
tration, 27-31 
Organization of, 28-31 
Tort liability, 1009-1013 

SERVICE CHARGES, 

Basis of charge, 470-475 
Constitutionality, 471 
Police power fees, 475 
Relation to special assessments, 
472-475 

Services for which charges may be 
made, 469-475 

SEWERS, 

Bee Sanitation and Health 

SHERIFF, HISTORICAL NOTES 
ON, 3, 4 

SLUM CLEARANCE, 921, 922 

SMOKE CONTROL, 

See Land Use Control 

SPECIAL ASSESSMENTS, 
Apjiortionment of burden accord- 
ing to valuation, 453-456 
Due process of law ; determination 
of by statute or local legisla- 
tive action of property benefit- 
ed or particular benefits, 209, 
458-460 

Determination by property own- 
ers or administrative officers 
of property benefited or of 
particular benefits, 209, 456, 
457, 459 

Financing operation and main- 
tenance, 453-457 

Financing restoration and renewal 
of capital plant as distinguished 
from original cost, 453-458 
General comment, 451-453 
Incorporated Improvement dis- 
tricts, 460 

Lien, home rule power to control, 
109-111 

Payment ; lump-sum or install- 
ment, 466-469 

Performance of construction con- 
tract; effect of departures or 
irregularities, 460-465 


SPECIAL ASSESSMENTS— Cont’d, 
Property owners’ defenses ; effect 
of delay, 460-465 
Public property, 138, 452, 453 
Purposes for which special assess- 
ment financing may be used, 452, 
454 

Sanctions ; foreclosable lien, 465, 
466 

Personal liability, 465, 466 
Uniformity requirement inapplica- 
ble, 454 

SPECIAL FUNCTION OR AD HOC 
UNITS, 

English development of, 7 
Organization, 205-209 
Statistics, 25 
Uses of, 25-27 

special LEGISLATION, 

See Local and Special Legislation 

STATE ADMINISTRATIVE SU- 
PERVISION, 

Administrative review ; exhaustion 
of that recourse before resort to 
courts, 124 

Sanitation and health, 115-119 
Sewage treatment and disposal, 
115-119 

Taxation; state revision of local 
levies, 119-124 
Types of, 114, 115 

STATE AID ; TAX-SHARING AND 
GRANTS-IN-AID, 124, 125 

STATE-LOCAL RELATIONS, 

See Home Rule^ Local and Spe- 
cial Legislation, Constitutional 
Limiiatioyis 

Inherent right to local self-govern- 
ment, doctrine of, 43-50, 119-122 
Legislative supremacy, 16, 40-43 

STREETS AND OTHER PUBLIC 
WAYS, 

See Parking, Street Uses, Con- 
trol of 

Abutting property ; access ; cul- 
de-sac, 729-738 

Abutting property; access; park- 
ing meters, 762-768 
Right of view, ^ 45-755 
Establishment ; dedication, 719- 
726 

Dedicatory condition subject to 
public regulation, 725, 726 
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STREETS AND OTHER PUBLIC 
WAYS—Cont’d, 

Establishment ; dedication—Oont’d, 
Planning act provisions concern- 
ing plats, 721, 722 
With reservations, 722-726 
Extinguishment of public rights; 
adverse possession ; prescrip- 
tion, 739 

Estoppel, 739-743 
Vacation, 739 

Freeways or limited access high- 

V ; , , ways, 755, 784, 785 ■ , , 

General comment, 719 
Improvement; changes in grade; 
elevated streets and railways, 
72S, 72^ 

Citizen-service, 727, 728 
Imposition of burden on subdi- 
vider or abutting owner, 727 
Tort liability, 1024-1029 

STREET USES, CONTROL OP, 

See Parhing 

Billboards ; abutting property ; 
right of view, 745-754 
Comprehensive zoning, 755 
Freeways and parkways, 755 
Protection of aesthetic values in 
Massachusetts, 744, 747 
Public safety, 754, 755 
Relation to use of public ways 
and places, 743-745 
Roadside zoning, 755 
Taxation, 755 

Civil liberties; use of public plac- 
es for assembly and for “market- 
ing*’ ideas ; regulation, 785-797 
Commercial uses; control of, 785, 
786, 797, 938-945 

Sound trucks, regulation of use of, 
787-796 

Traffic control, 95-100, 103-108, 
760, 761 

Traffic engineer, function of, 761 

TAX AND DEBT LliMITATIONS, 
Airport not a “necessary expense” 
in North Carolina, 159 
Computation ; controlling date- 
electoral approval or actual issu- 
ance, 568 

Debt ; cash on hand, 559 
Contingent claims, 559 
Continuing contracts, 554, 555 
Current expenses, 553, 554 
Instalment contracts, 555-559 


.TAX. AND DEBT LIMITATIONS 
— Cont’d, 

Debt; cash on hand—Cont’d, 
Leases with options to buy, 556- 
559 

New and old debt distinguished, 
553,575,576 

Non-contract liabilities, 559, 560 
Obligations payable from a spe- 
cial fund, 560-567 
Sinking funds; net debt theory, 
567 

Funding and refunding bonds; 

sale or exchange, 568-575 
General comment, 548, 549 
Overlapping local units, 548-553 
Scaling, rule of ; where applicable, 
576-579, 599-607 

Special fund theory, broad, 561, 562 
Special fund theory, restricted, 5t52 

TAXATION, 

Ad valorem; constitutional limi- 
tations, 444 
A^musement tax, 450 
Constitutional law; delegfition of 
legislative power, 446-418 
Income or earnings tax, 443, 450, 
451 

Intergovernmental immunity, 176- 
180 

Local levies, whether legislative or 
administrative action, 122-124 
Pennsylvania policy as to local in- 
direct taxes, 443, 444, 445-450 
Sales tax, 450 
Severance tax, 445-450 
Tax concessions to new industry, 
820, 830 

Tax supplements, 442, 443 
Uniformity, 448, 449 
Uniformity rule reciuires merely 
uniformity in levying unit, 124 

TAXPAYERS’ SUITS, 

Federal aid, 191, 192 
Illegal contracts and expenditures, 
9S8 

Revenue bond projects, 145-155 

TENNESSEE VALLEY AUTHOR- 
ITY ; SALE OF POWER TO MU- 
NICIPALITY, 192-198 

TERRITORIAL CHANGES, 
Annexation ; appraisal of proposed 
Seattle annexations, 230-235 
City annexation of county terri- 
tory in Virginia, 218-230 
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TERRITORIAL CHANGES—Cont’d, 
Annexation ; appraisal of proiposed 
Seattle annexations — Oont’d, 
Contiguity and compactness, 215, 
225 

Debt allocation, 227-229 
Disposition of public property, 
226,227 

Effect of contract not to annex, 
216,217 

Effect on expansion of another 
municipality, 240-243 
General considerations, 214, 215 
Disannexation ; estoppel and 
laches, 239, 240 

Factor of benefit to area in 
question, 236-240 
Rights of bondholders, 243-247 

TORT LIABILITY, 

Administration of, 1006, 1007, 1039- 
1045 

Current statutory developments, 
1038 

Governmental-proprietary function 
test, 1019-1029 

Housing authorities, 1013-1018 
Immunity doctrine, background of, 
1007-1009 

Insurance, effect of upon immunity 
rule, 1023 

Legislation, 1029-1038 

Mob violence; legislation, 1034- 

1036 

Motor vehicles, operation of, 1030 
Municipal corporations, 1018-1024 
Notice of claim statutes, 1040-1045 
Nuisance, 1022 
Patent infringement, 1021 
Police horse as a “facility of 
transportation”, 1031 
Public ways, 1024-1029 
Public ways ; construction, 1028 
Legislation, 1029 
Repair, 1028, 1029 
Quasi-corporations, 1008-1018 
School districts, 1009-1013 
State immunity, effect of waiver of 
upon local units, 1030-1033 
Traffic control, 1026-1028 
Trespass, 1021 
Ultra vires, 1023, 1024 
Workmen’s compensation, 1036, 

1037 


TOWNS, 

New England, governmental struc- 
ture of, 20 

Historical notes on, 9, 12 
Objectives of, 18 
New York, 18 
Urban unit, 15, 481 

TOWNSHIP, 

American, historical notes on, 10- 
12 

English, historical notes on, 1, 2, 4 
Governmental structure of, 20, 21 
Objectives, 18, 19 

TRADE REGULATION, 

Automobile sales lots ; licenses, 
947-950 

Closing hours; discrimination, 
936-938 

House-to-house soliciting and ped- 
dling, 945, 946 

Occupational licenses ; conflict with 
state law, 947-950 
Peddlers, licensing of, 942-946 
Peddlers ; prohibition of ice cream 
peddling in streets, 938-945 

TYPES OP LOCAL UNITS, 

Ad hoc or special function units, 
definition of, 17 
Classification, 15-17 
General function units, definition 
of, 17 

UNIONIZATION, 

Civil service, effect of, 337-342 
Closed shop, 342 

Collective bargaining, 334, 342-351 
Effect of state labor relations 
acts, 342-350 

“Proprietary” functions of local 
units, 350, 351 
Utility employees, 351 
Freedom to organize, 333-342 
Grievance procedure, 336, 352, 353 
Municipal ban upon organization 
of its employees generally, 336, 
337 

National Labor Relations Act in- 
applicable to personnel of local 
units, 351 

New Jersey constitutional provi- 
sion, 336 

Policemen and firemen, 335, 336 
Post-war trend, 335, 336 
Statistics, 334 

Strike ban statute; effect on re- 
sort to injunction, 355 
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UNIONIZATION— Cont’d, 

Stril^e ban statutes, 352-355 
•\\';Strikes, ;351-355;' . 

U nion dnes ; tlie check-off, 337-342 

UTILITIES,,:.'.. 

See Airports 

Federal regulation ; effect on local 
goyernment, 812 

Franchises; electoral approval, 
812-821 

General comment, 809-812 
Indeterminate permits, 822 
Public ownership ; acquisition, 821,. 
822 

Net return, 822 

State I’egulation; extra-mural 
service, 823 

Bate regulation; by contract or 
police power, 809-821 
Judicial rate-making, 812-821 
Street franchises; duration, 810, 
812-821 

WOKKMEN’S COMPENSATION, 
1036, 1037 

ZONING, 

Accessory uses, 873-875, 898 
Administration and enforcement, 
877-879, 906-910, 912-917 
Administrative review; board of 
appeals ; dispensing power, 877- 
879,906-910, 912-917 
Airport zoning, 139, 824, 825 
Business (commercial) districts, 
870, 871 

Change in character of neighbor- 
hood, effect of, 897 


ZONING— Cont’d, 

Comprehensive ; illustrative ordi- 
nance, 864-882 

Introductory comment, 862-864 
“Dumping’* of undesirable uses, 
899 

Effect on restrictions in deeds, 917 
Enacting local unit, application of 
ordinance to, 898 

Exceptions, 875, 876, 886, 906, 907 
Industrial districts, 871, 872 
Judicial review; necessity of ex- 
hausting administrative recouree, 
912-917 

Non-conforming uses, 876, 877, 912 
Piecemeal; city and county, 884- 
891 

Property-owner consent provisions, 
911, 912 

Remedies of conforming and non- 
conforming users, 912 
Residence districts, 865-870 
Residential uses; effect of hous- 
ing shortage, 890, 891 
Regulation of cost, 887-890 
Regulation of cubic content, 889- 
891 

Retroactive; amoi4ization, 900 
Rezoning, 900-906 
Roadside zoning, 755 
Rural, 883, 884 

Spot; interest of property-owners 
in integrity of plan, 891-897 
Standard Zoning Act, 884 
Stop-gap, 882, 883 
Urban fringe, 898, 899 
Vision clearance, 875 


jeJnc of Yolumbj 



